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REPORT  OF  OASES 

IN  THE 

COURT  OF  COMMON  PXEAS. 


EASTER  TERM,  44  VICTORIA,  1881. 

(From  May  17th  to  June  5th.) 


Present : 

The  Hon.  Adam  Wilson,  C.  J. 
"    Thomas  Galt,  J.  {a), 
"      "    Featherston  Osler,  J. 


Re  Mead  v.  Creaky,  Dominion  Loan  and  Savings 
Company,  Garnishees. 

J)ivision  Courts — Garnishing  part  of  debt  beyond  jurisdiction — Notice — 43' 
Vic.  ch.  8,  sec.  14,  0. — Construction  of. 

Held,  reversing  the  judgment  of  Cameron,  J.,  8  P.  E.  374,  that  a 
primary  creditor  can  garnish  part  of  a  debt  due  by  a  third  person  to 
the  primary  debtor  for  which,  as  between  the  primary  debtor  and  the 
garnishee,  a  suit  could  not  be  maintained  in  the  Division  Court  by 
reason  of  the  amount  being  in  excess  of  the  jurisdiction. 

Held,  also,  aflBrming  the  judgment  of  Cameron,  J.,  that  the  notice 
mentioned  in  sec.  14  of  43  Vic.  ch.  8.  Of,  refers  only  to  suits  otherwise 
of  the  proper  competence  of  the  Division  Court,  but  which  have  been 
brought  in  the  wrong  division. 

In  Hilary  term,  Aylesworth  obtained  a  rule  nisi,  on 
behalf  of  the  primary  creditor,  to  rescind  an  order  made  by 
Cameron,  J.,  in  Chambers,  on  the  21st  January,  1881,  at 
the  instance  of  the  garnishees,  directing  a  writ  of  prohibi- 

{a)  GrALT,  J.,  being  engaged  at  the  Assizes  took  no  part  in  the  judgments 
of  this  term,  except  in  the  cases  of  Walton  v.  Corporation  of  York,  Ontario 
Bank  v.  Mitchell,  and  Oliver  v.  Newhouse, 
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tion  to  issue  to  restrain  further  proceedings  in  this  matter 
in  the  first  Division  Court  of  the  county  of  Middlesex,  on 
the  ground  that  the  Judge  of  that  Court  had  no  power  to 
hear  and  determine  it. 

It  appeared  that  the  primary  creditor's  claim  was  upon 
a  judgment  for  $72.25,  obtained  by  him  against  the  pri- 
mary debtor.  The  debt  sought  to  be  garnished,  was  part 
of  the  proceeds  of  the  sale  of  certain  land  sold  by  the 
garnishees  under  a  power  of  sale  contained  in  a  mortgage, 
made  to  them  by  the  primary  debtor.  The  sum  realized 
on  the  sale,  was  $2,115.  The  amount  due  to  the  garnishees 
as  claimed  by  them,  was  $1,527.96,  partly  made  up  of  the 
sum  of  $300  paid  by  them  fof  insurance  on  the  mortgaged 
property,  which  both  the  creditor  and  the  debtor  disputed. 
There  was  also  at  the  time  of  sale  an  execution  in  the 
sheriff's  hands,  against  the  lands  of  the  primary  debtor,  for 
upwards  of  $500,  on  which  the  garnishees  had  paid  to  the 
hank  $500. 

The  garnishees  contended  that  the  Division  Court  was 
ousted  of  jurisdiction:  (1)  because  the  suit  involved  an 
enquiry  into  a  debt  or  sum  in  excess  of  the  amount  over 
which  that  Court  had  jurisdiction  in  ordinary  cases  ;  (2) 
because  it  appeared  that  there  were  parties  other  than  the 
primary  debtor  interested  in  the  money  sought  to  be 
garnished  ;  and  (3)  because  the  claim  was  not  in  respect  of 
a  legal  debt,  but  of  a  trust,  and  was  not  a  money  demand 
within  the  jurisdiction  of  the  Division  Court. 

The  primary  creditor  objected  that  the  garnishees  not 
having  given  notice  that  they  intended  to  contest  the 
jurisdiction  of  the  Division  Court,  as  required  by  sec- 
tion 14  of  43  Vic.  ch.  8,  O.,  could  not  now  be  allowed  to 
do  so,  as  in  default  of  such  notice  jurisdiction  was  by  that 
section  conferred  upon  the  Court,  although  the  cause  of 
action  might  not  have  been  originally  within  the  jurisdic- 
tion. 

The  learned  Judge  made  absolute  the  summons  for  pro- 
hibition. His  judgment  is  reported  in  8  P.  374,  where 
:the  facts  are  more  fully  set  forth. 
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During  this  Term,  February  11, 1881,  J.  R.  Roaf  shewed 
cause,  and  referred  to  Christie  v.  McLean,  17  C.  L.  J.  N.  S. 
88 ;  Parkinson  v.  Clendinning,  7  P.  R.  367 ;  Sinclair  s 
Division  Court  Act,  1880,  p.  100;  Richardson  v.  Greaves, 
In  re  Clatton,  10  W.  R.  45  ;  Nicoll  v.  Eiuin,  7  P.  R.  331  ; 
Munsiev.  McKinley,  15  C.  P.  50. 

R.  M.  Meredith  and  Aylesiuorth,  contra,  referred  to 
Regina  v.  Essery,  7  P.  R.  290 ;  Re  Smart  and  O'Reilly, 
7  P.  R.  364;  Robertson  v.  Cormuell,  7  P.  R.  297;  Archi- 
hakV  V.  Bushy,  7  P.  R.  304  ;  Chatterton  v.  Watney,  L.  R. 
16  Ch.  D.  378;  Re  Holland  v.  Wallace,^  P.  R.  186;  Fleming 
Y.  Livingstone,  Q  P.  R.  63;  Re  Grass  v.  Allan,  26  U.  C.  R. 
123 ;  Brandon  on  Foreign  Attachments,  24  ;  Bland  v. 
Andretvs  45  U.  C.  R.  431.  The  arguments  were  the  same 
as  before  Cameron,  J.,  8  P.  R.  374. 

June  24,  1881.  Osler,  J. — We  agree  with  the  view  of 
the  learned  Judge,  as  to  the  proper  construction  to  be 
placed  upon  section  14  of  43  Vic.  ch.  8,  O. 

That  section  enacts  that,  in  all  cases  where  a  defendant, 
primary  debtor  or  garnishee,  intends  to  contest  the  juris- 
diction of  any  Division  Court  to  hear  or  determine  any 
cause,  matter  or  thing  in  such  Court,  he  shall  leave  with 
the  clerk  of  the  Court  within  eight  days,  &c.,  a  notice 
to  the  effect  that  he  disputes  the  jurisdiction  of  the  Court, 
and  such  clerk  shall  forthwith  give  notice  thereof  in 
the  same  way  as  notice  of  defence  is  now  given ;  and  in 
default  of  such  notice  disputing  the  jurisdiction  of  such 
Court,  the  same  shall  be  considered  as  established  and 
determined,  and  all  proceedings  may  thereafter  be  taken  as 
fully  and  effectually  as  if  the  said  suit  or  proceeding  had 
been  properly  commenced,  entered,  or  taken  in  such  Court 

For  the  reasons  given  by  the  learned  Judge,  as  reported 
in  8  P.  R.  374,  at  p.  380,  we  are  clearly  of  opinion  that  the 
notice  mentioned  in  this  section  is  only  required  when  a 
suit  otherwise  of  the  proper  competence  of  the  Division 
Court  has  been  brought  in  the  wrong  division,  and  that  the 
section  does  not  operate  to  give  jurisdiction  in  default  of 
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notice  as  to  causes  of  action  over  which  the  Division  Courts 
Act  expressly  enacts  those  Courts  shall  not  have  any  juris- 
diction. 

Whether  a  debt  is  in  its  nature  garnishable,  is  a  matter 
for  the  Judge  to  decide  in  the  particular  case,  and  is  not  a 
question  of  jurisdiction:  Bland  v.  Andrews,  45  U.  C.  K  431. 

So  also  as  to  third  parties  being  interested.  The  136th 
and  144th  sections  of  the  Division  Court's  Act,  confer 
upon  the  Judge  ample  power  to  bring  before  him  all 
parties  interested  in  the  debt  attached,  and  to  dispose  of 
and  protect  their  rights  therein. 

We  may  say,  however,  that  we  think  the  debt  in  ques- 
tion here  was  a  garnishable  debt:  Administration  of  Justice 
Act,  R.  S.  O.  ch.  49,  sec.  4 ;  Division  Courts  Act,  R.  S. 
0.  ch.  47,  sec.  54,  latter  part ;  Chatterton  v.  Watney,  44 
L.  T.  N.  S.  53,  L.  R.  16  Ch.  D.  378  ;  Green  v.  Hamilton 
Provident  Loan  Co.,  31  C.  P.  574 ;  Nicol  v.  Ewin,  7  P.  R. 
331. 

The  only  question  which  really  touches  the  point  of 
jarisdiction  is,  whether  in  the  Division  Court  a  debt  can 
be  attached,  for  which,  as  between  the  primary  debtor  and 
the  garnishee,  a  suit  could  not  be  maintained  in  that  Court 
by  reason  of  the  amount  being  in  excess,  of  the  jurisdiction^ 

If  this  objection  is  well  founded,  it  is  singular  that  the 
question  has  not,  so  far  as  we  can  learn,  hitherto  arisen,  as 
it  must  have  frequently  happened  that  proceedings  have 
been  taken  under  the  Act  to  attach  part  of  a  debt  or  claim 
the  original  or  whole  amount  of  which  was  beyond  the 
jurisdiction  of  the  Court,  and  if  it  be  held  that  the  debt 
attachment  clauses  of  the  Act  do  not  apply  to  such  a  case, 
their  usefulness  will  be  seriously  diminished. 

The  sections  of  the  Division  Courts  Act,  R.  S.  O.  ch.  47, 
which  relate  to  the  attachment  of  debts,  are  the  124th  to 
the  146th. 

The  124th  provides  that,  when  any  debt  or  money  de- 
mand of  the  proper  competence  of  the  Division  Court,  and 
not  being  a  claim  strictly  for  damages,  is  due  and  owing  tO" 
any  party  from  any  other  party,  and  any  debt  is  due  or 
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owing  to  the  debtor  from  any  other  party,  the  party  to 
whom  such  first  mentioned  debt  or  money  demand  is  so 
due  and  owing,  (called  the  primary  creditor)  may  attach 
and  recover  any  debt  due  or  owing  to  his  debtor  from  the 
other  party  (called  the  garnishee)  or  sufficient  thereof  to 
satisfy  the  claim  of  the  primary  creditor. 

Sec.  127  enables  the  Judge  when  the  creditor's  claim  is 
on  a  judgment  to  make  an  order  that  all  debts  owing  to 
the  primary  debtor,  whether  due  or  not  due,  shall  be 
attached  to  satisfy  the  judgment. 

Sec.  128  declares  that  the  effect  of  service  of  the  order 
shall  be  to  attach  and  bind  in  the  hands  of  the  garnishee 
all  debts  then  owing  from  him  to  the  primary  debtor,  or 
sufficient  thereof  to  satisfy  such  judgment  ;  and  further, 
that  a  payment  by  the  garnishee  into  (Jourt,  or  to  the  pri- 
mary creditor  of  the  debt  so  attached  to  the  extent  of 
the  amount  unsatisfied  on  such  judgment  shall  be  a  dis- 
charge to  that  extent  of  the  debt  owing  from  the  garnishee 
to  the  primary  debtor. 

Sec.  129,  Any  payment  by  the  garnishee,  after  service 
of  the  order,  to  any  one  but  the  primary  creditor  or  into 
Court  shall,  to  the  extent  of  the  primary  creditor's  claim, 
be  void,  and  the  garnishee  shall  be  liable  to  pay  the  same 
again  to  that  extent. 

Sec.  130.  Whether  an  attaching  order  is  made  or  not 
the  primary  creditor  may  sue  out  of  the  Division  Court  for 
the  division  in  which  the  garnishee  resides  or  carries  on 
business,  a  summons  in  the  form  prescribed,  which  is  to  be 
served  (sec.  131)  on  the  garnishee,  and  also,  if  thought 
advisable,  or  if  required  by  the  Judge,  on  the  primary 
debtor. 

Sec.  132.  At  the  hearing  of  the  summons,  on  sufficient 
proof  of  the  amount  owing  by  the  garnishee,  and  no  suffi- 
cient cause  appearing  why  it  should  not  be  paid  in  satis- 
faction of  the  judgment,  the  Judge  may  rgive  judgment 
against  him  for  the  amount  so  o^ing  from  him,  or  sufficient 
thereof  to  satisfy  the  judgment. 

Corresponding  provision  is  made  by  sees.  133,  134,  and 
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135,  for  cases  in  which  the  primary  creditor's  claim  is  not 
a  judgment. 

The  only  limitations  which  these  sections  appear  to  im- 
pose upon  the  jurisdiction  of  the  Court  in  the  proceedings 
against  garnishees  are  (1)  that  the  claim  against  the 
primary  debtor  must  be  a  debt  or  money  demand  of  the 
proper  competence  of  the  Division  Court ;  and  (2)  that  the 
summons  against  the  garnishee  must  be  issued  out  of  the 
Division  Court  for  the  Division  in  which  he  resides  or 
carries  on  business.  The  language  of  the  sections  is  cer- 
tainly wide  enough  to  enable,  and  indeed  in  terms  per- 
mits the  primary  creditor  to  attach  so  much  of  any  debt 
as  is  sufficient  to  satisf}^  his  claim  without  limitation  as  to 
amount  of  such  debt,  and  the  whole  proceeding  is  in  some 
respects  essentially  different  from  an  ordinary  suit. 

Dealing  generally  with  claims  between  the  immediate 
parties  the  Act  provides  (sec.  59)  that  a  cause  of  action  shall 
not  be  divided  into  two  or  more  suits  for  the  purpose  of 
bringing  the  same  within  the  jurisdiction  of  the  Court,  so 
that  where  the  amount  is  beyond  the  jurisdiction  the  action 
must  be  brought  in  a  higher  Court,  or,  where  that  can 
properly  be  done,  the  plaintiff  must  abandon  the  excess 
and  content  himself  with  recovering  in  the  Division  Court 
part  of  his  claim  in  satisfaction  of  the  whole. 

This  section  cannot  be  applicable  to  proceedings  under 
the  attachment  clauses,  w^hich  are  limited  strictly  to  the 
recovery  from  the  garnishee  of  so  much  of  the  debt  owed  by 
him  to  the  primary  debtor  as  may  be  sufficient  to  satify  the 
claim  of  the  primary  creditor.  The  primary  debtor  is  not 
a  necessary  party  to  the  suit,  and  whether  he  is  made  a 
party  or  not,  he  recovers  nothing  therein  against  the  gar- 
nishee, even  if  the  debt  would  in  a  suit  between  them- 
selves be  within  the  jurisdiction.  To  enforce  payment  of 
any  balance  which  remains  after  satisfaction  of  the  prim- 
ary creditor,  another  action  must  be  brought.  Therefore 
the  attachment  is  in  no  sense  an  original  suit  for  the  debt, 
but  merely  a  special  remedy  in  the  nature  of  an  execu- 
tion in  favour  of  a  third  person,  collateral  to  his  own  suit. 
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Moreover,  the  limitation  as  to  local  jurisdiction  being 
found  repeated  in  the  sections  as  to  garnishee  proceedings 
it  is  a  fair  inference  that  section  62,  which  relates  to  such 
jurisdiction  in  the  case  of  ordinary  suits,  was  not  thought 
applicable  to  such  proceedings,  and  it  was  so  held  by 
Hagarty,  C.  J.,  in  Re  Holland  v.  Wallace,  8  P.  R.  186. 

Victoria  Mutual  Fire  Ins.  Co.  Y.BetJmne,  1  App.  398,  was 
a  case  in  which,  from  the  apparent  hardship  the  garnishee 
was  subjected  to  in  being  harrassed  by  a  number  of  small 
attaching  creditors,  and  from  the  careful  scrutiny  which 
these  provisions  of  the  Division  Court  Act  underwent  in 
the  Court  of  Appeal,  it  might  be  supposed  that  the  ques- 
tion of  jurisdiction  would  have  been  raised  by  the 
plaintiffs  or  suggested  by  the  Court,  had  it  been  thought 
tenable.  Unless,  therefore,  the  136  th  section  of  the  Act 
makes  any  difference,  we  are  clearly  of  opinion  that 
debts  may  be  attached  which  are  in  excess  of  the  amount 
for  which  an  original  suit  could  be  brought  in  the  Division 
Court. 

The  garnishees,  however,  contend  that  they  are  at 
liberty  to  object  to  the  jurisdiction  on  this  ground, 
because  that  section  gives  them  the  right  to  set  up 
"any  defence  as  between  the  primary  creditor  and  the 
primary  debtor,  which  the  latter  would  be  entitled  to  set  up 
in  an  ordinary  suit,  and  also  any  such  defence  as  between 
the  garnishee  and  the  primary  debtor  and  they  urge  that 
as  the  Division  Court  would  not  have  jurisdiction  in  a 
suit  for  this  claim  as  between  the  primary  debtor  and  the 
garnishees,  because  the  amount  would  in  such  a  suit  be 
in  excess  of  the  jurisdiction,  they  are  entitled  to  object  to 
the  jurisdiction  in  this  suit,  as  that  is  a  defence  which 
could  be  set  up  in  the  other. 

This  view  was  adopted  by  the  learned  Judge  who  made 
the  order  now  moved  against.  With  great  respect  for 
his  opinion,  we  think  it  is  not  necessary  or  consistent 
with  the  other  provisions  of  the  Act  to  give  so  wide  a 
meaning  to  this  section. 

The  defences  which  the  garnishee  and  other  parties  are 


:8  COMMON  PLEAS,  EASTER  TERM,  44  VIC,  1881. 

permitted  to  set  up  are  defences  either  to  the  claim  of  the 
primary  creditor  or  the  debt  sought  to  be  attached. 

It  may  be  shewn  that  the  former  has  no  claim  for  which 
he  ought  to  recover  judgment,  or  that  the  garnishee  owes 
no  debt  which  can  be  garnished.  An  objection  to  the  juris- 
diction is  not  a  defence  to  the  claim,  but  to  the  competency 
•of  the  Court  to  try  the  suit.  A  reference  to  the  old  forms 
of  pleas  to  the  jurisdiction,  which  conclude  with  a  prayer, 
"  Si  curia  cognoscere  velit''  or  "  respondere  non  debet,"  and 
not  "  quod  hilla  vel  breve  cassetur^'  shews  the  distinction. 

The  intention  and  object  of  the  Act,  to  be  gathered  from 
the  sections  we  have  referred  to,  was  to  enable  the  Division 
Court  creditor  to  obtain  payment  of  his  claim  out  of  any 
debt  which  was  owing  to  his  debtor,  and  the  question  of 
jurisdiction  to  entertain  a  suit  for  such  debt  as  between 
the  debtor  and  creditor  does  not  arise.  We  think,  there- 
fore, that  the  order  complained  of  must  be  rescinded,  and 
the  summons  for  prohibition  discharged. 

Tho  primary  creditor  is  entitled  to  his  costs. 

Wilson,  C.  J. — This  question  arises  upon  the  effect  and 
construction  of  the  statutes  which  have  been  referred  to, 
and  upon  perusal  of  them  it  is  clear  that  if  the  demand 
of  the  primary  debtor  is  of  the  proper  competence  of  the 
Division  Court,  and  before  judgment,  and  is  not  a  claim 
strictly  for  damages,  that  any  debt  due,  and  after  judgment 
any  debt  due  or  not  due  (sec.  127)  to  the  primary  debtor 
Iby  any  other  party  called  the  garnishee  may  be  attached, 
or,  under  sections  130  and  133,  it  may  be  sued  for  by  the 
primary  creditor. 

The  Judge  may  attach  the  debt  due  to  the  primary 
debtor,  or  sufficient  thereof  to  pay  the  claim  of  the  pri- 
mary creditor ;  and  he  shall  give  judgment  against  the 
garnishee  for  the  amount  he  owes  the  primary  debtor,  or 
sufficient  to  satisfy  the  amount  due  from  the  primary 
debtor.  Payment  of  a  sufficient  sum  to  pay  the  debt  of  the 
primary  debtor  to  the  primary  creditor  seems  to  be  a 
discharge  of  the  attaching  order  or  judgment  against  the 
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garnishee.  Yet  it  is  the  debt  which  the  garnishee  owes  to 
the  primary  debtor  which  is  garnished  ;  see  particularly 
sections  138  and  142  :  and  payment  of  the  amount  of  it, 
which  his  primary  creditor  is  entitled  to,  will  entitle  the 
garnishee  to  be  released  from  the  attaching  order  or 
judgment  against  him. 

The  Judge  may,  besides  deciding  upon  the  claim  of 
the  primary  creditor  as  against  the  garnishee,  decide  upon 
the  claims  of  all  other  persons  made  upon  the  debt  claimed 
from  the  garnishee,  and  it  is  manifest  in  doing  that  he  may 
be  called  upon  to  adjudicate  upon  and  with  respect  to  a 
money  demand  exceeding  the  competence  of  the  Division 
Court.  In  such  a  proceeding  he  may  find  so  much  payable 
by  the  garnishee  in  priority  to,  and  in  preference  of  the 
primary  creditor  to  several  different  persons,  and  the  resi- 
duum (if  any)  will  then,  and  then  only,  be  directed  to  be 
paid  to  the  primary  creditor. 

The  whole  scope  and  scheme  of  the  Act  are,  to  leave  the 
Judge  in  case  of  garnishment  unfettered  in  his  action  in 
dealing  with  the  debts  of  the  primary  debtor  for  the  pur- 
pose of  satisfying  the  claim  of  the  primary  creditor,  be- 
cause the  Judge  is  only  to  take  out  of  the  debt  which  the 
garnishee  may  owe  as  much  as  will  pay  the  primary 
creditor  his  demand,  which  must  be  one  within  the  com- 
petence of  the  Division  Court.  In  doing  so  it  may,  and 
at  times  it  must  happen  that  the  J udge,  in  order  to  deter- 
mine whether  there  is  a  debt  due  by  the  garnishee  to  his 
primary  debtor,  will  have  to  take  the  accounts  between 
those  two  parties  necessitating  an  enquiry  into  long  and 
intricate  accounts — extending  over  a  long  period  of  time, 
and  covering,  it  may  be,  transactions  of  many  thousands 
of  dollars — and  that  certainly  is  true.  In  such  a  case  the 
Judge  has  nevertheless  the  power  to  act,  although  I  should 
sa}^  he  might  decline  his  jurisdiction,  and  leave  the  parties 
to  resort  to  a  more  appropriate  tribunal. 

But  the  argument  upon  the  other  side  is  this  :  that 
if  the  garnishee  owes  the   primary  debtor  more  than 
.$200,  which  I  believe  is  the  highest  sum  for  which  the 
2 — VOL.  XXXII  CP. 
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Division  Court  has  jurisdiction,  say  $205,  the  Judge  can- 
not direct  the  garnishee  to  pay  the  principal  creditor  the 
amount  of  his  claim,  say  $50,  out  of  the  $205,  because  the 
$205  is  a  claim  beyond  the  jurisdiction  of  the  Division 
Court.  But  if  the  garnishee  owe  $60,  the  Judge  can  direct 
him  to  pay  the  primary  debtor's  claim  of  $50.  In  like 
manner  if  A  and  B,  primary  creditors,  have  claims  respect- 
ively for  $140  and  $60,  the  Judge,  it  is  contended,  cannot 
garnish  the  above  debt  of  $205  to  pay  A  and  B,  because 
the  garnishee  owes  more  than  the  ordinary  statutable  juris- 
diction of  the  Court,  although  the  $205  is  sufficient  to  pay 
those  two  claims.  In  other  words,  the  garnishee  owes  so 
much  he  should  not  pay  at  all,  or,  what  is  the  same  thing, 
the  primary  debtor  is  so  well  off — he  has  so  much  owing 
to  him,  his  debtors  are  all  debtors  for  such  very  large 
sums,  that  he  is  not  to  pay  any  body. 

Of  the  two  arguments,  I  prefer  the  one  which  will  make 
the  big  debtor  pay  as  well  as  the  small  one,  the  rich  one  as 
well  as  the  poor  one.  And  I  think  in  general  it  will  be 
found  that  a  debt  of  $50  can  be  sliced  from  $1,000  as 
easily  as  it  can  be  from  $100.  Mechanics'  liens  can  be  so 
dealt  with,  and  why  may  not  also  Division  Court  debts  ? 

I  may  add  that  I  do  not  think  section  14  of  the  43  Vic. 
ch.  8,  nor  sec.  136  of  the  R.  S.  0.  ch.  47,' applies  to  a  case  of 
garnishment  in  which  the  debt  garnished  from  which  the 
primary  creditor's  claim  is  to  be  deducted  exceeds  the 
jurisdiction  of  the  Division  Court,  and  that  is  the  only 
exception  which  is  taken  to  the  jurisdiction.  The  gar- 
nishee, no  doubt,  could  set  up  the  exception  that  the 
primar}^  debtor's  claim  upon  him  was  for  a  gambling  debt, 
&:c,  &c.,  and  (I  think  also)  that  the  primary  creditor's  claim 
was  for  a  gambling  debt,  &c.;  and  that  these  are  the  kind  of 
exceptions  which  are  open  to  the  party,  and  not  the  one 
which  he  has  taken  in  this  case. 

I  agree  the  rule  should  be  absolute. 

Galt,  J.,  being  engaged  at  the  Assizes,  took  no  part  in  the 
judgment. 

Rule  absolute. 


SUTTON  Y.  ARMSTRONG. 


11 


Sutton  v.  Armstrong. 


Chattel  mortgage — Assignment— Description — Intent  of  parties — Trespass —  - 
Recognition  of  title. 


On  the  26th  May,  1880,  two  chattel  mortgages  were  executed  by  the 
plaintiff  to  one  J.  G.  One  mortgage  was  to  secure  $215,  and  interest  j 
the  other  being  a  security  for  certain  promissory  notes  of  the  mort- 
gagor endorsed  by  the  mortgagee,  which  had  been  discounted  by  the 
defendant,  who  was  the  holder  thereof.  On  the  24th  July  both  the 
mortgages,  together  with  the  goods  and  chattels  comprised  therein, 
were  assigned  to  defendant  by  J.  Gr.  On  the  22nd  July,  previously,  R. 
G.  and  J.  G.,  who  had  been  trading  in  partnership,  assigned  to  0. 
and K.,  upon  trust  for  the  benefit  of  creditors,  amongst  other  things, 
all  the  grain,  farm  stock,  crops,  whether  growing  or  cut,  and  other 
chattels  and  effects  of  the  said  assignors,  or  either  of  them,  whereso- 
ever situate,  and  also  all  mortgages  and  all  other  personal  estate 
wheresoever  situate  of  the  said  assignors,  or  either  of  them,  or  in  which 
any  of  them  had  any  right  or  interest. 

Held,  that  the  terms  of  the  deed  of  assignment  to  O.  and  K.  were 
sufScient  to  include  these  mortgages  and  the  goods  comprised  in  them, 
and  therefore  as  regarded  the  first  named  mortgage,  there  being  no 
contrary  intention,  it  passed  under  the  deed,  so  that  the  subsequent 
assignment  of  that  mortgage  to  the  defendant  was  of  no  avail  5  but  as 
regarded  the  other  mortgage,  the  defendant  being  the  beneficial  owner 
thereof,  as  holder  of  the  notes  secured  thereby,  and  the  mortgagee 
having  no  interest  therein,  there  could  be  no  intention  that  it  should 
pass  under  the  deed,  and  therefore  it  passed  to  the  defendant  under  the 
assignment  to  him. 

Semhle,  that  there  was  evidence  to  shew  that  the  plaintiff  recognized  the 
defendant's  title  as  assignee. 


Declaration. 

First  count :  Trespass,  for  a  quantity  of  wheat,  barley, 
oats,  horses,  cattle,  and  farming  implements. 

Second  count :   Trover  for  the  same. 

Pleas  1.  Not  guilty.    2.  Goods  not  the  plaintiff's. 

3.  Justification  under  covenants  in  two  chattel  mort- 
gages, dated  26th  May,  1880,  made  between  the  plaintiff 
of  the  first  part,  and  one  John  Grandy  of  the  second  part, 
and  assigned  by  Grandy  to  the  defendant  on  the  24th  July, 
1880,  whereby  it  was  agreed  that  if  the  plaintiff  should 
attempt  to  sell  or  dispose  of,  or  in  any  w^ay  part  with  the 
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possession  of  the  goods  mortgaged,  or  remove  them  out  of 
the  county  of  Durham,  without  the  consent  of  the  mort- 
gagee or  his  assigns  to  such  sale,  removal,  or  disposal  there- 
of first  had  or  obtained  in  writing,  it  should  be  lawful  for 
the  mortgagee  or  his  assigns  to  take  possession  of  and 
remove  the  said  goods  and  chattels,  and  to  sell  or  to  hold  and 
use  the  same.  Averment  that  the  plaintiff  attempted  to  sell 
and  did  sell  and  dispose  of  a  quantity  of  the  said  goods,  to 
wit,  wheat  and  barley,  without  the  consent  of  Grandy  or  of 
the  defendant,  whereupon  the  defendant  became  entitled 
to  take  and  did  take  possession  of  the  residue  of  the  said 
goods,  &c. 

Replications,  1.  Issue.  2.  That  prior  to  the  assignment 
of  the  mortgage  to  the  defendant,  Grandy  conveyed  and 
assigned  all  his  estate,  real  and  personal,  including  the 
said  chattel  mortgages,  to  Charles  Ogiivy  and  William 
Kinloch. 

8.  That  the  said  chattel  mortgages  were  void  for  want 
of  consideration. 

4.  Payment  of  the  chattel  mortgages  before  seizure. 

5.  Leave  and  license  by  Grandy  and  defendant  to  sell 
and  dispose  of  the  said  wheat  and  barley. 

The  cause  was  tried  before  Gait,  J.,  without  a  jury,  at 
Lindsay,  at  the  Spring  Assizes  of  1881' 

At  the  trial  it  appeared  that  the  defendant  had  seized 
the  goods  in  question  under  one  or  both  of  two  chattel 
mortgages  made  by  the  plaintiff  to  one  Grandy  Both 
were  dated  on  the  26th  May,  1880. 

One  was  to  secure  the  sum  of  $215,  payable  with  in- 
Iferestat  8  per  cent,  on  the  1st  November,  1880.  The  pro- 
perty conveyed  consisted  of  a  quantity  of  farming  imple- 
ments and  stock,  and  all  the  grain  on  hand  or  in  the 
ground  upon  the  west  quarter  of  lot  15,  and  on  the  south 
half  of  19  in  the  11th  concession  of  Man  vers,  26  acres  of 
spring  wheat,  about  16  acres  of  barley,  6  acres  of  peas, 
and  about  10  acres  of  oats,  potatoes  and  turnips. 

This  mortgage  and  the  goods  mentioned  therein,  and 
specially  described  in  a  schedule  attached,  were,  by  inden- 
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ture  dated  24th  July,  1880,  assigned  by  John  Grandy  to 
the  defendant. 

The  other  mortgage  recited  that  the  mortgagee  had  en- 
dorsed certain  promissor}^  notes  of  the  mortgagor  set  out 
therein,  for  $520,  upon  the  agreement  that  the  mortgagor 
should  execute  such  mortgage  as  security  against  liability 
in  respect  of  the  endorsement.  The  property  was  described 
in  a  schedule  annexed  thereto,  and  was  the  same  as  that 
embraced  in  the  other  mortgage.  The  notes  mentioned 
therein  had  been  discounted  by  the  defendant,  who  was  the 
holder  thereof.  This  mortgage  was  also,  by  indenture, 
dated  24th  July,  1880,  together  with  the  goods  and 
chattels  mentioned  therein  and  specially  described  in  the 
schedule  attached  to  such  indenture,  assigned  to  the  de- 
fendant. There  was  no  re-demise  clause  in  either  mort- 
gage. 

Both  the  assignments  were  executed  under  a  power  of 
attorney  from  the  mortgagee  to  Eobert  Grandy,  and  notice 
was  immediately  given  to  the  mortgagor. 

On  the  22nd  July,  1880,  two  days  before  the  execution 
of  these  assignments  Robert  Grandy  and  John  Grandy,. 
who  had  been  trading  in  partnership  under  the  style  of  E. 
and  J.  Grandy,  assigned  to  Thomas  Ogilvy  and  William 
Kinloch,  composing  the  firm  of  Ogilvy  &  Co.,  all  their 
estate  and  effects,  real  and  personal,  upon  certain  trusts 
for  the  benefit*  of  their  creditors. 

It  appeared  that  the  plaintifi*  had  sold  a  quantity  of 
wheat  and  barley  covered  by  the  mortgages  and  had 
applied  the  proceeds  to  his  own  use.  After  the  seizure 
there  was  some  attempt  at  a  settlement.  The  defendant 
wanted  the  plaintiff  to  draw  the  rest  of  the  grain  to 
market,  and  give  him  the  $60  already  received  so  as  to 
make  up  $120;  and  offered,  if  plaintiff'  would  do  so,  to  give 
him  time  for  payment  of  the  balance. 

The  plaintiff  said  that  he  would  not  do  that,  and  that  he 
did  not  come  to  any  arrangement.  The  grain  was  taken 
away  and  all  the  other  things  were  left. 

On  cross-examination,  however,  it  appeared  that  the 
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plaintiff's  son,  who  was  living  with  him,  had  subsequently 
taken  the  grain  to  market,  where  it  was  sold  to  Kelly  & 
Preston  between  the  6th  and  11th  of  October,  and  the 
plaintiff  produced  an  account  given  by  them  to  his  son, 
headed  "Mem.  of  grain  sold  to  Kelly  &  Preston,  by  Edward 
Sutton,  Esq.,  on  account  of  James  Armstrong,  Esq."  The 
amount  realized  was  $101.80. 

At  the  close  of  the  case  the  defendant  moved  for  a  non- 
suit. The  plaintiff  contended  that  the  defendant  could  not 
claim  under  the  assignment  of  the  mortgages,  because  of 
the  prior  assignment  to  Ogilvy  &  Co. 

The  learned  judge  entered  a  nonsuit,  holding  that  the 
plaintiff  was  not  in  a  position  to  dispute  the  defendant's 
title,  as  he  did  not  claim  under  Ogilvy  &  Co.  He  was 
also  of  opinion  that  the  plaintiff  had  recognized  the  defen- 
dant's title  as  mortgagee.  Leave  was  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  $101.80,  or  for  such 
smaller  amount  as  the  court  might  think  him  entitled  to. 

In  Easter  term,  May  19,  1881,  /.  B.  Dixon,  {oi  Lindsay,) 
obtained  a  rule  nisi,  pursuant  to  leave  reserved  and  under 
the  Common  Law  Procedure  Act,  to  enter  a  verdict  for  the 
plaintiff,  on  the  ground  that  on  the  evidence  and  pleadings 
the  plaintiff  was  entitled  to  recover. 

During  the  same  term,  June  2,  1881,  William  Mulock 
shewed  cause. 

J.  B.  Dixon  contra. 

The  arguments  and  cases  cited  sufficiently  appear  from 
the  judgment. 

June  24,  1881.  Osler,  J. — The  plaintiff  was  in  actual 
possession  of  the  goods  seized  by  the  defendant,  and  it  was 
therefore  incumbent  on  the  latter  to  make  out  the  justi- 
fication set  up  in  the  plea  added  at  the  trial.  No  default 
had  been  made  in  payment  of  the  money  secured  by  one 
mortffaffe  or  of  the  notes  mentioned  in  the  other,  and 
assuming  that  the  defendant  was  the  holder  of  these  mort- 
gages, it  was  not  argued  either  at  the  trial  or  before  us 
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that  the  absence  of  a  re-demise  clause  threw  any  diffi- 
culty in  the  plaintiff's  way. 

As  to  the  justification,  there  was  evidence  that  the  plain- 
tiff had  in  fact  sold  and  disposed  of  some  part  of  the  mort- 
gaged property,  and  had  received  the  proceeds,  but  this 
would  confer  no  authority  upon  the  defendant  to  seize  the 
rest  of  it,  unless  he  was  really  the  mortgagee  or  assignee 
of  the  morto'ao-ee.  So  far  as  the  assis^nments  of  the  mort- 
gages  depend  upon  the  power  of  attorney  from  the  mort- 
gagee, J.  Grandy,  to  Eobert  Grandy,  under  the  authority 
of  which  the  latter  executed  them,  we  think  the  w^ords  of 
the  power  are  quite  wide  enough  for  the  purj)ose. 

They  were  not,  however,  made  until  the  24th  July,  and 
two  days  previously  the  mortgagee  had  executed  a  deed, 
which  it  was  contended  had  the  effect  of  assip-ninsf  the 
mortgages  and  the  property  embraced  in  them  to  Messrs. 
Ogilvy  &  Kinloch  in  trust  for  the  creditors  of  J.  &  R. 
Grandy,  so  that  the  assignment  of  the  24th  July,  really 
passed  nothing.  The  descriptive  words  in  the  deed  of 
22nd  July  are :  "  And  also  all  and  singular  the  stock  in 
trade,  grain,  goods,  wwes  and  merchandise,  farm  stock, 
cattle,  crops,  whether  growing  or  cut,  furniture,  and  all 
other  chattels  and  effects,  (excepting  always  such  as  are 
exempt  by  law  from  seizure  under  execution)  of  the  said 
parties  of  the  first  part,  or  either  of  them,  and  now  on  or 
about  the  said  parcels  of  land,"  {i.  e.  the  lands  theretofore 
described  and  conveyed),"  or  otheriuise  wheresover  situate. 
And  also  all  books  of  account,  credits,  accounts,  judgments, 
mortgages,  bonds,  bills,  notes  and  securities  for  money,  and 
also  all  and  singular  other  the  real  and  personal  estate 
wheresoever  situate  of  the  parties  of  the  first  part,  or  either 
of  them,  or  in  which  any  of  them  have  any  rights  or  inter- 
est whatever." 

In  Auston  v.  Boulton,  16  C.  P.  318,  it  was  held  that  the 
words,  "  the  annexed  mortgage,  and  all  my  right,  title  and 
interest  therein,"  contained  in  an  assignment  under  seal 
annexed  to  a  mortgage,  were  not  sufficient  at  law  to  pass 
the  land,  the  subject  of  the  mortgage. 
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The  language  of  the  deed  of  22nd  July  is,  much  more^ 
comprehensive, 

In  West  V.  Steward,  14  M.  &  W.  47,  a  deed  of  assign- 
ment by  A.  of  "  all  his  personal  estate  and  effects  what- 
ever," to  trustees  for  the  benefit  of  creditors  was  held  to 
pass  a  deed  of  assignment  of  leasehold  premises  made  to  A. 
by  way  of  mortgage  with  a  power  of  sale. 

In  Reward  v.  Mitchell,  10  U.  C.  E.  585,  the  words 
"all  the  personal  estate  whatsoever  of  the  said  parties 
of  the  first  part,  and  all  their  estate  and  interest  therein/' 
used  in  a  deed  of  the  same  character  as  the  one  now 
in  question,  were  held  sufficient  to  transfer  not  only  all 
the  joint  property  but  also  the  individual  property  of  the 
assignors. 

Burns,  J.,  observes,  at  p.  541  :  "  When  the  parties  said 
they  conveyed  all  their  personal  property  whatsoever,  and 
when  we  see  the  object  was  to  satisfy  creditors,  with  a 
resulting  trust  to  the  debtors  ;  and  as  the  terms  '  personal 
property  whatsoever,'  must  embrace  property  held  individ- 
ually as  well  as  jointly,  we  are  absolutely  justified  in  con- 
struing them  in  the  widest  sense."  See  also  Ringer  v.. 
Cann,  3  M.  &  W.  343. 

In  the  case  before  us  the  deed  to  Ogilvy  &  Co.  transfers 
not  only  "mortgages,"  but  also  "  all  other  personal  estate, 
wheresoever  situate,  of  the  parties  of  the  first  part,  or 
either  of  them,  or  in  which  any  of  them  have  any  right  or 
interest  whatsoever." 

It  would  be  difficult  to  use  more  comprehensive  and  all- 
embracing  terms,  and  in  the  absence  of  any  evidence  to 
shew  that  these  mortgages  and  the  goods  comprised  there- 
in were  not  intended  to  pass  to  the  creditors,  we  should 
not  be  justified  in  holding  that  they  did  not  pass,  and 
that  they  could  be  assigned  by  an  instrument  executed  two 
days  afterwards,  not  by  the  mortgagee  personally,  but  by 
a  person  professing  to  act  under  a  power  of  attorney  made 
upwards  of  a  week  before.  I  should  be  of  opinion,  there- 
fore, that  if  there  was  but  the  one  mortgage  in  question, 
namely,  the  mortgage  securing  $215,  the  defendant  had 
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made  oat  no  title,  as  that  mortgage  passed  to  the  trustees 
imder  the  terms  of  the  trust  deed. 

The  other  mortgage  stands  on  a  different  footing.  It 
was  given  to  secure  the  mortgagee  against  the  endorse- 
ment of  certain  notes,  of  which  the  defendant  was  the 
holder,  and  on  which  the  mortgagee  was  liable  to  him. 
The  defendant  was  therefore  in  equity  entitled  to  the 
security  of  the  mortgage  when  he  became  such  holder. 
Looking  at  the  object  of  the  trust  deed,  I  think  it  was  not 
the  intention  of  the  parties  to  transfer  that  mortgage  to 
the  trustees,  as  the  mortgagee,  Grandy,  had  ceased  to  have 
any  beneficial  inteiest  in  it. 

In  Rooke  v.  Lord  Kensington,  2  K.  &  J.  753,  2  Jur.  N. 
S.  755,Wood,  V.  C,  said,  at  p.  757  of  the  J urist  :  Now  the 
Courts,  it  is  true,  have  held  that  clear  words  of  conveyance 
in  the  operative  part  cannot  be  cut  down  by  a  recital.  But 
then  the  clear  words  of  conveyance  are  to  be  the  subject 
of  interpretation  in  each  case." 

There  the  conveyance  was  of  certain  mortgaged  lands, 
and  "all  other  lands  of  any  of  which  the  grantor  was 
seized  in  the  county  of  Middlesex."  He  was,  in  fact,  seized 
of  valuable  lands  in  Middlesex  not  comprised  in  the  mort- 
gages, but  it  was  held  that  they  did  not  pass,  considering 
the  intention  apparent  from  the  deed. 

See  also  Jenner  v.  Jenner,  L.  B.  1  Eq.  361. 

I  am  of  opinion  that  this  mortgage  was  effectually 
assigned  to  the  defendant,  and  if  so  the  plaintiff  cannot 
set  up  any  rights  which  Ogilvy  &  Co.  may  have  acquired 
to  these  goods.  The  defendant  claims  under  the  plaintiff 
himself,  and,  as  to  him,  has  a  right  to  their  possession, 
when  the  circumstances  arise  which  the  plaintiff  has 
covenanted  shall  confer  such  right.  When  Ogilvy  &  Co. 
assert  their  rights,  it  will  be  time  enough  for  the  defendant 
to  meet  them,  but  the  plaintiff  does  not  claim  under  them, 
and  is  bound  by  the  terms  of  his  own  deed. 

I  think,  too,  that  there  is  much  evidence  upon  which  it 
could  be  found  that  the  grain  which  alone  appears  to  be  in 
question  was  sold  by  the  plaintiff  himself  at  the  instance 
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of  and  for  the  defendant.  At  all  events  it  is  difficult,  on 
any  other  theory,  to  explain  the'^account  sales,  given  to  him 
by  Kelly  &  Preston. 

On  the  whole  I  think  the  rule  should  be  discharged. 

Wilson,  C.  J.,  concurred. 

Galt,  J.,  being  engaged  at  the  Assizes,  took  no  part  in 
the  judgment. 

Rule  discharged. 


The  Montreal  City  and  District  Savings  Bank  v. 
The  Corporation  of  the  County  of  Perth. 

Debenture — Conditions  precedent — Presentation  and  surrender — Damages — 

Pleading. 

Action  on  a  debenture,  by  which  the  defendants  agreed  to  pay  to  the 
bearer  £200  stg.  at  the  office  of  a  named  bank  and  on  a  named  day, 
upon  presentation  and  surrender  there  of  the  debenture.  Averment  of 
performance  of  all  conditions  precedent.  Breach,  non-payment  of  the 
principal  sum. 

Held,  by  Osler,  J.,  and  afl&rmed  by  the  full  Court,  (1)  that  the  presenta- 
tation  and  surrender  of  the  debenture  at  such  place  and  date  were 
conditions  precedent,  and  the  performance  of  such  conditions  having 
been  averred  in  the  declaration,  a  replication  alleging  presentation  on  a 
later  day  was  a  departure  ;  (2)  that  it  was  no  objection  to  a  replication 
that  it  shewed  for  the  first  time  that  interest  only  was  claimed,  for  that 
being  merely  an  accessory  to  the  principal,  need  not  be  claimed  as 
damages. 

Held,  also,  that  a  plea  which,  after  traversing  the  presentation  of  the  de- 
benture m.odo  et  forma,  alleged  it  was  afterwards  paid  and  was  then  duly 
surrendered  to  the  defendants,  was  a  good  plea,  as  the  plaintiffs,  by 
excepting  to  it,  admitted  payment  of  the  principal  sum,  which  would 
include  the  nominal  damages,  if  any,  alone  recoverable  for  its  detention, 
while  the  surrender  of  the  debenture  would  shew  that  the  payment  was 
in  satisfaction  and  discharge  of  the  debt,  if  not  of  the  damages  also  : 
that  it  was  no  answer  to  the  plea  to  say  that  the  surrender  before  the 
damages  were  paid  was  by  mere  oversight  and  inadvertence  so  long  as 
it  appeared  to  be  intentional ;  but  that  it  would  be  a  good  answer  to 
say  that  such  delivery  was  on  the  express  agreement  that  the  right 
to  damages  was  reserved. 
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Held,  also,  that  after  failure  to  make  a  due  presentation,  there  could  be 
no  recovery  until  a  demand  was  made  for  payment,  which  must  be 
made  on  the  defendants. 

Osborne  v.  Preston  and  Berlin  B.  W.  Co.,  9  C.  P.  241,  and  Fellozves  v. 
Ottawa  Gas  Co.,  19  C.  P.  174,  commented  upon. 

The  declaration  stated  that  the  defendants  made  their 
debenture,  and  delivered  it  to  the  Treasurer  of  the  Province 
of  Ontario,  who  accepted  and  received  it,  and  thereby, 
after  acknowledging  themselves  to  be  indebted  to  the  said 
treasurer,  or  bearer,  in  the  sum  of  £200  stg.,  agreed  to  pay 
it  to  the  bearer  of  the  debenture  at  the  office  of  the  Bank 
of  Scotland  in  London,  England,  on  the  31st  of  December, 
1875,  upon  the  presentation  and  surrender  of  the  deben- 
ture at  the  said  office :  that  the  debenture  is  one  of  nine 
debentures  for  £200  stg.  each,  payable  on  the  said  31st  of 
December,  1875,  mentioned  in  the  schedule  to  38  Vic,  Ont.> 
ch.  29,  entituled,  "  An  Act  to  amend  the  Act  respecting 
the  Municipal  Loan  Fund  Debt,  and  certain  payments  to 
Municipalities,"  and  is  one  of  the  debentures  mentioned  in 
the  fourth  section  of  that  Statute  :  that  the  debenture 
was  afterwards,  and  before  it  became  due,  transferred  to 
the  plaintiffs,  who  became  the  lawful  holders  and  bearers 
thereof.  The  declaration  then  averred  the  performance  of 
all  conditions  precedent  by  the  plaintiffs  in  the  usual  way. 
The  breach  alleged  was  the  non-payment  "  of  the  said 
£200  sterling  mentioned  in  the  said  declaration." 

There  were  eight  other  like  counts  on  eight  other  like 
debentures. 

Fourth  plea  :  that  the  plaintiffs  were  not,  at  the  com- 
mencement of  the  suit,  the  lawful  holders  of  the  debentures. 

Fifth  plea :  that  the  debentures  were  not  presented  at  the 
office  of  the  Bank  of  Scotland  when  the  same  matured, 
and  afterwards  were  duly  paid  by  the  defendants  to  the 
bearer  thereof,  and  were  then  duly  surrendered  and  de- 
livered up  to  the  defendants. 

The  second  replication  to  these  pleas  alleged,  that  all  the 
said  debentures  bore  interest,  payable  half  yearly,  and  the 
last  half  year's  interest  payable  thereunder  became  due  and 
payable  at  the  same  time  as  the  principal  money ;  and  the 
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plaintiffs  first  became  the  holders  and  bearers  thereof  in' 
the  Dominion  of  Canada,  and  from  the  time  they  first 
became  such  holders  and  bearers  continued  to  be  such  until 
they  were  delivered  to  the  agents  of  the  defendants,  as 
thereinafter  mentioned;  and  the  defendants  were  not  ready 
and  willing  to  pay  them  at  the  time  they  became  due,  nor  at 
the  time  they  were  presented  for  payment,  as  thereinafter 
mentioned,  nor  at  any  other  time  until  long  after  they  were 
so  presented  for  payment :  that  the  defendants  had  not,  nor 
were  there  at  the  said  office  of  the  bank  of  Scotland  at 
the  time  said  debentures  became  due,  nor  at  the  time  they 
were  presented  for  payment,  as  thereinafter  mentioned,  nor 
at  any  other  time  until  long  after  they  were  mo  presented, 
the  funds  or  money  to  pay  them  :  that  the  plaintiff's,  within 
ten  days  after  the  time  when  said  debentures  became  due, 
namely,  on  the  8th  of  January,  1876,  duly  presented  the 
said  debentures  at  the  office  of  the  said  bank  for  payment 
thereof,  and  were  then  ready  and  willing  to  receive  pay- 
ment of  and  surrender  them,  according  to  the  terms  thereof ; 
and  all  conditions  were  performed,  and  all  things  happened 
necessary  to  entitle  the  plaintiffs  to  be  paid  the  amount 
of  the  said  debentures,  but  payment  was  refused.  And 
although  the  defendants  paid  all  the  interest  on  the  said 
debentures  up  to  the  time  they  became  due,  yet  the  principal 
money  of  £1,800  stg.,of  the  said  debentures  remained  wholly 
unpaid  and  unsatisfied  for  a  period  of  one  year  and  eighty- 
five  days  after  they  had  become  due,  to  wit,  until  the  26th 
of  March,  1877,  at  the  expiration  of  which  time  the  defen- 
dants, by  their  agents,  paid  to  the  said  agents  of  the 
plaintiffs  the  said  sum  of  £1,800  stg.,  as  and  being  the  prin- 
cipal money  due  upon  the  said  debentures,  and  said  deben- 
tures were  then  delivered  by  the  plaintiffs'  agents  to  the 
defendants'  agents,  and  have  been  ever  since  in  the  defen- 
dants' possession.  And  the  said  payments  of  the  interest  as 
aforesaid,  and  of  the  said  £1,800  stg.,  are  the  only  payments 
ever  made  by  the  defendants  on  or  in  respect  of  said  deben- 
tures, and  are  the  only  satisfaction  the  defendants  have 
ever  made  of  any  claim  thereunder ;  and  the  said  payment 
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and  the  said  deliYerj  constitute  the  alleged  payment  and 
surrender  and  delivery  up  of  said  debentures  relied  upon 
by  the  defendants  in  their  said  fifth  plea.  And  the  plain- 
tiffs say  that  tliey  sustained  damages  by  reason  of  non- 
payment of  said  debentures  according  to  the  terms  thereof, 
and  by  reason  of  the  said  principal  money  remaining 
unpaid  for  the  said  period  of  one  year  and  eighty-five  days 
after  the  said  debentures  became  due  and  pa3^able,  and  that 
the  said  damages  were  not  nor  are  merely  nominal,  but 
were  and  are  substantial,  amounting  to  a  large  sum,  to 
wit,  &c, ;  and  the  plaintiffs  have  never  been  satisfied  the 
said  damages,  or  any  part  thereof,  and  bring  this  action 
for  the  recovery  thereof :  that  since  the  plaintiffs  first 
became  the  bearers  of  the  said  debentures  no  other  person 
or  corporation  ever  was  the  holder  of  or  entitled  to  the 
same,  or  to  any  right  or  claim  under  them  :  that  the  defen- 
dants, at  all  times,  had  due  notice  and  knowledge  of  the 
facts  aforesaid  [*].  And  the  plaintiffs  further  say,  that 
by  mere  inadvertence  and  oversight  on  the  part  of  the 
plaintiffs'  agents  the  debentures  were  delivered  up  to  the 
ao'ent  of  the  defendants  before  the  said  damao^es  had  been 
satisfied. 

The  third  replication  was  the  same  as  the  second  down 
to  the  [*],  and  then  alleged  that  at  the  time  the  deben- 
tures were  delivered  up  as  therein  mentioned,  the  right  of 
the  plaintiffs  to  the  said  damages  was  expressly  reserved  to 
the  plaintifis,  and  the  debentures  were  delivered  up,  as  in 
the  second  replication  mentioned,  on  the  understanding 
and  agreement  between  the  plaintiffs  and  defendants,  by 
their  said  agents,  that  the  said  right  was  so  reserved  to 
the  plaintiffs. 

The  rejoinder  alleged,  as  to  $933,  parcel  of  the  money 
claimed,  that  on  the  22nd  of  January,  1876,  and  therefrom 
until  the  26th  of  March,  1877,  the  bearer  of  the  debentures 
was  unknown  to  the  defendants  ;  and  the  defendants,  on 
the  said  22nd  of  January,  1876,  after  the  debentures  had 
been  presented  by  the  plaintiffs  as  alleged,  had  money  and 
funds  at  the  Bank  of  Scotland,  in  London,  for  the  payment 
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of  and  in  order  to  pay  the  principal  money  thereof,  which 
money  was  left  with,  and  always  thereafter  remained  with, 
the  said  bank,  ready  to  be  applied  in  and  for  such  payment, 
imtil  the  debentures  were  paid  to  the  plaintiffs,  as  admitted; 
but  the  plaintiffs,  after  the  22nd  of  January,  did  not  present 
the  debentures  for  payment  at  the  said  bank  or  elsewhere 
to  the  defendants  until  the  time  they  were  paid,  as  in  the 
replications  admitted. 

To  this  rejoinder  the  plaintiffs  demurred,  on  the  grounds  : 
(1)  That  it  did  not  allege  that  defendants  had  money  at  the 
bank  to  pay  the  debentures  at  the  time  they  became  due, 
or  when  they  were  presented  for  payment,  or  at  any  other 
time  previous  thereto,  or  that  they  were  ready  and  willing 
to  pay  said  debentures,  at  the  time  of  presentation  or  pre- 
viously ;  (2)  That  the  having  of  funds  at  the  bank  after 
presentation  was  no  answer ;  (3)  The  rejoinder  does  not 
shew  that  it  was  by  any  act  or  omission  of  the  plaintiffs 
that  the  defendants  were  prevented  in  any  way  from  paying 
the  debentures,  and  shews  no  excuse  for  not  having  funds 
at  the  bank  for  payment :  that  the  rejoinder  does  not 
shew  that  the  plaintiffs  ever  had  notice  that  the  said 
moneys  were  at  the  bank,  or  were  notified  again  to  present 
the  debentures  for  payment. 

The  plaintiffs  also  excepted  to  the  fifth  plea  :  (1)  That 
it  did  not  shew  that  the  defendants  were  ready  and  willing 
to  pay,  or  had  funds  at  the  bank  to  pay  the  debentures  when 
they  became  due;  and  (2)  did  not  shew  that  the  plaintiffs 
were  ever  satisfied  their  damages  for  non-payment  of  the 
debentures  at  maturity. 

The  defendants  joined  in  demurrer,  and  gave  notice  of 
exceptions  to  the  replications  :  (1.)  That  they  are  a  depar- 
ture from  the  declaration  in  two  respects,  namely,  by  admit- 
ting payment  of  the  amount  stipulated  for  by  the  deben- 
tures, and  by  admitting  that  the  plaintiffs  were  not  ready 
and  willing  to  receive  payment  and  surrender  the  deben- 
tures at  the  bank  on  the  day  stipulated  for  payment :  (2) 
they  admit  tliat  the  plaintiffs  were  not  the  holders  of  the 
debentures  at  the  commencement  of  the  suit :   (3)  that 


MONTREAL  CITY  BANK  V.  CORPOJEIATION  OF  PERTH.  2o 

admitting  that  the  plaintiffs  were  not  at  the  place  of  pay- 
ment at  the  time  stipulated,  and  prepared  to  surrender  the 
debentures,  the  replications  should  have  alleged  a  demand 
made  on  the  defendants  before  action  :  (4)  that  the  third 
replication  is  a  departure,  in  setting  up  a  new  contract  for 
payment  of  damages  on  handing  over  the  debentures  to  the 
agents  of  the  plaintiffs. 

On  January  21st,  1881,  the  demurrer  and  exceptions 
were  argued. 

S.  Richards,  Q.C.,  for  the  plaintiffs. 

M.  Smith  (of  Stratford),  for  the  defendants. 

The  arguments  and  cases  cited  were  the  same  as  before 
the  full  Court,  j^ost  p.  29. 

March  11,  1881.  Osler,  J. — On  these  pleadings  it  is 
admitted  : 

1.  That  the  plaintiffs  did  not  present  the  debentures  for 
payment,  and  were  not  ready  to  surrender  them  at  the  Bank 
of  Scotland,  in  London,  England,  on  the  31st  of  December, 
1875,  being  the  place  and  day  appointed  for  payment. 

2.  That  the  defendants  were  not  then  ready  and  willing 
to  pay  them  there. 

3.  That  the  plaintiffs,  on  the  8th  of  January,  1876,  did 
present  the  debentures  for  payment  there,  but  the  defen- 
dants then  had  no  funds  there,  and  were  not  ready  and 
willing  to  pay  them  there. 

4.  That  on  the  22nd  of  January,  1876,  the  defendants 
had,  at  the  place  named  in  the  debentures,  money  and 
funds,  in  order  to  pay  the  principal  money  due  thereon 
which  money  always  afterwards  remained  there  ready  to 
be  paid  to  the  plaintiffs. 

5.  That  the  holders  of  the  debentures  were  then,  and 
always  afterwards  until  the  26th  of  March,  1877,  unknown 
to  the  defendants. 

6.  That  on  the  26th  of  March,  1877,  the  principal 
money  and  interest  to  the  31st  of  December,  1875,  the 
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day  on  which  the  debentures  were  payable,  were  paid  to 
the  plaintiffs. 

7.  That  the  debentures  were  thereupon  surrendered  to 
the  defendants. 

8.  That  in  this  action  the  plaintiffs  seek  to  recover  only 
damages  in  the  nature  of  interest,  for  the  non-payment 
of  the  principal  money,  between  the  31st  of  December; 
1875,  and  the  26th  of  March,  1877. 

In  the  second  replication  it  is  alleged  that  the  deben- 
tures were  surrendered,  as  above  stated,  ''by  mere  inad- 
vertence and  oversight  on  the  part  of  the  plaintiffs'  agents 
before  the  damages  had  been  satisfied." 

The  third  replication  alleges,  that  at  the  time  the  deben- 
tures were  surrendered  the  right  of  the  plaintiffs  to  the 
said  damages,  and  to  .claim  and  recover  the  same,  was 
expressly  reserved  to  the  plaintiffs,  and  the  debentures 
were  delivered  up  on  the  understanding  and  agreement 
between  the  plaintifi's  and  defendants,  by  their  agents, 
that  said  right  was  so  reserved  to  the  plaintiffs. 

These  complicated  pleadings  would  have  been  a  good 
deal  simplified,  and  the  plaintiffs'  rights  quite  as  easily 
determined,  if  the  declaration  had  been  framed  more  in 
accordance  with  that  in  McDonald  et  al  v.  Great  Western 
jR.  W.  Co.,  21  U.  C.  R.  223,  which  was  not  referred  to  on  the 
argument. 

The  plaintiffs  in  that  case  sued  the  defendants  in  debt 
on  bond,  admitting  payment  of  the  principal  several  years 
after  it  was  due,  and  of  all  interest  up  to  the  day  when 
the  former  was  payable,  stating  that  the  bond  was  an 
interest-bearing  bond,  and  claiming  as  damages  interest 
from  the  due  date  to  the  date  of  payment. 

Interest  being,  however,  merely  an  accessory  to  the 
principal  the  declaration  need,  in  fact,  say  nothing  of 
damages ;  it  is  sufficient  to  aver  non-payment  of  the  prin- 
cipal ;  and  the  plaintiffs'  pleadings  are,  therefore,  not  in 
fault  merely  for  shewing  in  the  replication  for  the  first 
time  that  interest  is  all  that  is  claimed. 

The  question  is,  whether  upon  the  facts  as  pleaded  the 
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plaintiffs  shew  that  they  are  entitled  to  the  interest  as 
damages. 

I  must  treat  the  declaration  as  framed  in  covenant, 
and  not  in  debt  on  bond.  The  plaintiffs  do  not  sue 
for  an  admitted  debt  or  penalty  for  Avhich  the  defendants  are 
liable,  leaving  them  to  discharge  themselves  from  it  by 
brino-ino'  themselves  within  the  terms  of  the  defeasance, 
but  set  out  an  express  contract,  which  shews  that  they 
had  a  concurrent  duty  to  perform  at  the  time  the  deben- 
tures were  to  be  paid;  or  rather  that  the  defendants' 
obligation  to  pay  the  debentures  was  conditional  upon 
their  surrender  by  the  holders,  the  statement  of  the 
contract  being,  that  "  the  defendants  agreed  to  pay 
*  *  upon  the  surrender  and  presentation  of  the  said 
debentures  at  the  office  aforesaid."  The  plaintiffs  aver 
the  performance  of  all  conditions  precedent  necessary 
to  entitle  them  to  the  performance  of  the  defendants' 
agreement ;  and  the  case  of  Osborne  v.  Preston  and 
Berlin  R  W.  Co.,  9  C.  P.  241,  is  an  authority  directly 
in  point,  that  the  surrender  and  presentation  of  the  deben- 
ture at  the  place  mentioned  was  a  condition  precedent  on 
the  plaintiffs'  part,  peformance  of  which  it  was  necessary 
for  them  to  aver. 

It  was  urged  that  this  case  is  opposed  to  the  subsequent 
case  of  Fellowes  v.  Ottaiua  Gas  Co.,  19  C  P.  174,  but  it  will 
be  seen,  that  the  plaintiff  there  declared  strictly  in  debt,  set- 
ting out  merely  the  obligatory  part  of  the  bond,  leaving  the 
defendants  to  discharge  themselves  by  shewing  performance 
of  the  condition.  So  that  there,  apart  from  any  question  of 
a  defence  arising  out  of  the  stipulation  which  the  bond  in 
that  case  also  contained,  it  was  cast  upon  the  defendants 
to  shew  that  they  had  always  been  ready  and  willing  to 
pay;  and  (whether  they  were  or  not),  as  they  pleaded  only 
non  est  factum,  they  were  unable  to  avail  themselves  of 
any  defence  arising  upon  the  defeasance.  I  think,  there- 
fore, that  these  cases  are  not  inconsistent. 

The  defendants,  by  their  fifth  plea,  traverse,  as  they 
have  a  right  to  do,  the  averment  of  presentation  of  the 
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debentures,  and  say  that  they  were  afterwards  duly  paid! 
to  the  bearers  thereof,  and  were  then  duly  surrendered 
and  delivered  up. 

This  plea  is  excepted  to,  on  the  ground  that  it  does  not 
shew  that  the  defendants  were  ready  and  willing,  or  had 
money  or  funds  to  pay  the  debentures  when  they  became 
due,  and  does  not  shew.tiiat  the  damages  by  non-payment 
at  maturity  were  satisfied. 

I  am  of  opinion  that  the  plea  is  good  as  against  these 
exceptions,  because  (1)  they  admit  payment  of  the  princi- 
pal debt ;  (2)  it  cannot  be  assumed  against  the  plea  that 
more  than  nominal  damages,  if  any,  under  the  circum- 
stances could  be  recovered ;  (3)  the  cases  of  Beaumont  v. 
Qreathead,  2  C.  B.  494,  and  Tetley  v.  Wanless,  L.  R.  2 
Ex.  21  and  275,  are  authority  for  holding  that  payment 
in  satisfaction  of  a  debt  is  a  payment  in  satisfaction  and 
discharge  of  the  nominal  damages  due  for  its  detention ; 
and  (4)  the  surrender  of  the  security  is  enough  to  shew 
that  the  payment  alleged  was  in  satisfaction  and  discharge 
of  the- debt,  if  not  also,  as  I  think  it  is  wdiere  unexplained, 
in  satisfaction  of  the  damages  for  its  detention,  whatever 
they  may  be  :  Wilkinson  v.  Candlish,  5  Ex.  91,  at  p.  97  ; 
Martyn  v.  Kingsly,  Prec.  in  Chy.  209  ;  Taylor  v.  Manners, 
L.  R.  1  Ch.  48;  Dixon  v.  FarJces,  1  Esp.  110;  Hohhs  v. 
Palmer,  1  Bing.  N.  C.  713;  Clark  y.  Alexander,  8  Scott 
N.  R.  147. 

In  the  replications  the  plaintiffs  admit  that  the  bonds 
were  not  produced  or  surrendered,  or  ready  to  be  surren- 
dered, by  them  at  the  time  and  place  stipulated,  and 
seek  to  excuse  themselves  by  alleging  that  the  defendants 
were  not  then  ready  and  willing  to  pay.  A  condition 
precedent,  the  performance  of  which  had  been  averred  in 
the  declaration,  is  thus  shewn  not  to  have  been  performed. 
The  defendants  object  that  this  is  a  departure,  and  I  think 
it  is.  I  have  already  said  that  in  my  opinion  the  presen- 
tation and  surrender  of  the  bonds  was  a  condition  prece- 
dent. It  is  not  simply  the  case  of  a  contract  to  pay  at  a 
named  place,  in  an  action  upon  which  it  may  be  sufficient 
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for  the  plaintiffs  to  make  the  general  allegation  that  the 
defendant  did  not  pay,  meaning  thereby  that  he  made 
default  in  fact  in  not  paying  according  to  the  condition  of 
the  contract,  thus  making  it  incumbent  upon  the  defen- 
dant to  raise,  by  way  of  plea  any  defence  as  to  the  plaintiff 
not  being  at  the  place  to  receive  the  money,  or  that  he  was 
there  ready  to  pay  it.  In  such  a  case  the  defendant  is 
the  first  person  to  move  towards  payment  of  the  debt; 
he  must  seek  out  his  creditor ;  and  if  he  was  not  ready  to 
pa}^  the  debt  it  matters  not  that  his  creditor  was  not  there 
to  receive  it :  Becker  v.  Corporation  of  Amhersthurg,  23  C. 
P.  602;  Eoive  v.  Young,  2  B.  &  B.  193,  207,  215,  217. 
Here,  by  the  terms  of  the  contract,  the  position  is  reversed, 
and  the  creditor  must  make  the  first  move. 

I  think,  therefore,  the  exception  to  the  replications  is 
well  taken,  and  they  are  bad  because  they  depart  from 
the  ground  on  which  the  plaintiffs  put  their  claim  in  the 
declaration. 

This  would  be  sufficient  to  dispose  of  the  case,  but  from 
what  I  have  said  it  follows  that  the  plaintiffs,  having  made 
default,  were  bound  to  make  a  demand  on  the  defendants 
for  payment  ;  and  I  am  not  aware  of  any  authority  for 
holding,  nor  do  I  find  it  in  the  terms  of  the  contract,  that  the 
demand  might  be  effectually  made  at  the  place  which  had 
been  appointed  for  payment  when  the  debentures  became 
due.  It  appears  to  me  that  such  a  demand  should  have 
been  made  upon  the  defendants  themselves ;  and  on  prin- 
ciple that  must  be  so,  as  it  is  admitted  that  the  defendants 
did  not  know  by  whom  the  debentures  were  held,  and 
there  was  no  reason  why  they  should  assume  that  they 
would  be  presented  at  the  place  named  for  payment  on  a 
former  day.  At  all  events,  a  default  having  been  made 
by  the  plaintiffs,  I  think  it  became  incumbent  upon  them 
to  shift  it  to  the  defendants  before  damages  for  non-- 
payment of  the  debt  could  be  recovered. 

I  think  the  second  replication  is  also  bad,  as  being  no 
answer  to  the  fourth  plea.  Primd  facie,  the  deliberate 
surrender  of  the  debentures^ on  payment  of  principal  and 
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interest  due  thereon  would  be  an  answer  to  any  claim  for 
damages  in  the  shape  of  subsequent  interest.  The  princi- 
pal, the  debt,  being  gone,  and  the  security  abandoned  or 
surrendered,  on  what  can  a  claim  for  the  damages,  the 
accessory,  be  founded  ?  In  the  case  of  McDonald  et  al  v. 
Great  Western  R.  W.  Co.,  21  U.  C.  R.  223,  already  referred 
to,  the  plaintiffs  had  evidently  not  abandoned  their  security, 
and  therefore,  upon  the  authorities  cited  in  that  case, 
were  entitled  to  sue  upon  it  for  damages  similar  to  those 
claimed  in  the  present  case.  The  replication  excuses  the 
surrender  by  saying  it  was  done  by  inadvertence  or  over- 
sight ;  but  was  it  not  intentionally  done  ?  If  it  was,  the 
foundation  of  the  plaintiffs'  claim  is  gone,  and  the  action 
cannot  be  maintained.  See  the  cases  already  cited,  and 
Florence  v.  Dray  son,  I  C.  B.  N.  S.  584  ;  Kent  v.  Reynolds, 
15  N.  Y.  S.  C.  R.  559. 

I  think  the  second  replication  does  answer  the  fourth 
plea,  and  so  much  of  the  fifth  as  alleges  the  surrender  of 
the  debentures.  I  should,  at  all  events,  for  the  purposes  of 
the  demurrer,  hold  that  it  did,  so  that  the  facts  relating  to 
the  alleged  surrender  might  be  brought  out.  I  do  not 
read  it  as  setting  up  a  new  contract,  but  merely  as  shewing 
facts  from  which  it  may  be  implied  that  the  surrender  of 
the  debentures  was  not  for  the  purpose  of  their  cancellation, 
and  evidenced  no  intention  on  the  plaintiffs'  part  to  yield 
their  right,  if  any  existed,  to  damages. 

On  this  point  also,  the  case  of  McDonald  et  al  v.  Great 
Western  E.  F.  Co.,  21  U.  C.  R.  228,  may  be  again  referred 
to.  The  debenture  mentioned  in  the  second  count  in  that 
case  had  always,  up  to  the  time  it  was  destroyed,  been  in 
the  defendants'  possession,  and  the  plaintiffs  never  were, 
in  one  sense,  the  actual  holders. 

I  do  not  understand  why  the  rejoinder  is  limited  "to 
$933  parcel  of  the  money  claimed,"  nor  why  it  is  said  that 
the  bearer  of  the  debentures  was  unknown  to  the  defen- 
dants on  the  22nd  of  January,  1876,  and  thence  until  the 
principal  money  was  paid.  No  objection  is  suggested  to 
it  on  these  grounds,  and  for  reasons  I  have  given  in  dis- 
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cussing  the  other  pleadings  I  think  it  is  good  as  against 
the  grounds  taken  by  the  demurrer. 

The  judgment  will,  therefore,  be  for  the  defendants  on 
the  demurrer  to  the  rejoinder,  and  on  the  exceptions  to 
the  replications  and  pleas. 

Judgment  for  defendants. 


In  Easter  Term,  May  26,  1881,  the  case  was  reheard  be- 
fore the  full  Court. 

Ricliavds,  Q.  C,  for  the  plaintiffs.  The  debentures  in 
this  case  are  very  similar  in  form  to  those  instruments 
which  were  sued  upon  as  bonds,  in  Felloiues  v.  Ottavja  Gas 
Co.,  19  C.  P.  174 ;  and  it  appeared  in  that  case  that  the 
bonds  were  not  presented  at  the  place  where  they  were 
made  payable,  and  that  if  they  had  been  the  defendants 
had  not  the  funds  there  to  meet  them.  The  Court  held 
there  was  no  variance  between  the  bonds  declared  upon 
and  those  which  were  produced  at  the  trial,  those  de- 
clared upon  being  stated  to  be  payable  to  the  holder 
generally,  and  those  produced  being  payable  on  surrender 
and  at  a  particular  place ;  and  that  it  was  not  necessary 
as  a  condition  precedent  to  the  recovery,  that  the  plaintiff 
should  aver  and  prove  presentment  at  the  particular  place 
and  tender  to  surrender  the  bonds,  or  a  readiness  to  do 
so ;  and  that  the  plaintiff  was  entitled  to  interest  so  long 
as  the  debt  remained  unpaid,  inasmuch  as  the  defendants 
had  not  attended  at  the  time  and  place  named  to  pay  the 
debt.  It  was  the  defendants'  duty  to  attend  at  the  time 
and  place  to  perform  the  engagement  they  had  entered 
into.  If  the  plaintiffs  were  not  there,  the  defendants 
would  be  excused  from  paying  subsequent  interest,  perhaps, 
until  a  demand  was  made  upon  them  by  the  plaintiffs. 
These  instruments  called  debentures  are  in  effect  bonds  or 
covenants ;  and  as  the  defendants  had  bound  themselves 
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to  do  certain  acts  by  such  bonds  or  covenants,  the  duty  or 
obligation  lay  upon  them  to  discharge  themselves  from  the 
engagement  by  which  they  were  bound  to  attend  at  the 
time  and  place  named,  and  to  pay  or  tender  payment, 
whether  the  plaintiffs  were  there  or  not  to  receive  it,  or  to 
present  or  surrender  the  debentures :  Hurlstone  on  Bonds, 
.  5 ;  Shep.  Touch.,  368  ;  Chambers  v.  Manchester  and 
Milford  R  W.  Co.,  5  B.  &  S.  588 ;  Rowe  v.  Young,  2  B.  & 
B.  193 ;  Bury  v.  Blogg,  12  Q.  P.  877  ;  and  that  there  was  a 
difference  between  what  are  called  nominal  and  what  are 
called  substantial  damages,  for  while  payment  of  the  prin- 
cipal debt  will  acquit  the  nominal  damages,  it  will  not 
discharge  substantial  damages  such  as  are  claimed  in  this 
action :  Beaumont  v.  Oreathead,  2  C.  B.  494,  499  ;  Good- 
win V.  Cremer,  18  Q.  B.  757  ;  Tetley  v.  Wanless,  L.  R  2 
Ex.  275.  There  is  no  departure  according  to  the  case  of 
Felloiues  V.  Ottawa  Gas  Co.,  19  C.  P.  174. 

R.  Smith  (of  Stratford),  contra.  The  defendants'  agree- 
ment was  for  payment  of  the  amount  of  the  debentures  at 
the  Bank  of  Scotland,  in  London,  England,  upon  the  day 
named,  upon  presentation  and  surrender  of  the  debentures 
there.  The  plaintiffs,  in  their  declaration,  expressly  set 
this  up  as  a  condition  precedent  and  allege  performance 
of  it,  and  the  fifth  plea  puts  it  in  issue.  The  case  of 
Osborne  v.  Preston  and  Berlin  R.  W.  Co.,  9  C.  P.  241, 
shews  it  is  necessary  to  aver  a  surrender  and  delivery  up  of 
the  debenture  or  a  readiness  to  do  so,  Mdiere  by  the  terms 
of  the  bond  the  money  is  made  payable  at  a  particular 
place.  The  second  replication,  which  sets  up  the  subse- 
quent payment  and  delivery  up  of  the  debentures,  admits 
that  presentation  and  offer  to  surrender  was  not  made  on 
the  day  named,  but  on  a  subsequent  day.  This  is  clearly 
a  departure.  The  plaintiffs  also,  by  the  delivery  up  and 
surrender  of  the  debentures  to  the  defendants  when  they 
were  paid,  extinguished  all  claim  to  interest,and  the  matters 
of  excuse  set  up  in  the  replications  are  not  sufficient.  The 
plaintiffs  having  failed  to  make  due  presentation,  should 
have  demanded  payment  from  the  defendants.    The  defen- 
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•dants  are  a  municipal  corporation,  and  there  was  no  diffi- 
culty in  finding  their  officers  to  make  presentation.  On 
the  other  hand,  the  debentures  were  made  under  the  Muni- 
cipal Loan  Fund  Act,  and  delivered  to  the  treasurer  of  the 
Province,  payable  to  bearer,  and  the  defendants  did  not 
know  who  the  holders  were,  and  therefore  where  to  2:0  or 
to  whom  to  pay  them.  The  judgment  appealed  from  and 
the  cases  there  cited  are  conclusive  in  the  defendants' 
favour. 

June  24,  1881.  Wilson,  C.  J.— I  think  there  is  no 
departure,  because  all  that  is  claimed  by  the  replication 
could  have  been  recovered  under  the  declaration.  The 
allegation  at  the  end  of  each  replication,  as  to  the  inadvert- 
ence in  giving  up  the  debentures  without  getting  the  sub- 
sequent interest,  and  the  agreement  to  pay  such  subsequent 
interest,  are  only  reasons  why  the  accessorial  claim  should 
not  be  deemed  to  be  lost  by  the  payment  of  the  principal 
demand. 

The  principal  question  is,  w^hether  the  plaintiffs  were 
required  by  these  debentures  to  demand  payment  or  to 
make  presentation  of  the  debentures  at  the  time  and  place 
specially  named  for  payment ;  and  my  opinion  is,  that 
these  acts  on  the  part  of  the  plaintiffs  were  concurrent 
acts  which  they  were  to  perform,  or  to  be  ready  and  willing 
to  perform,  at  the  same  time  and  place  the  defendants' 
paid  or  tendered,  or  were  ready  and  willing  to  pay  or  to 
tender  the  money. 

The  terms  of  the  instrument  make  these  concurrent  acts 
— payment  was  to  be  made  upon  presentation. 

The  case  of  Paynter  v.  James,  L.  2  C.  P.  348,  shews 
that  to  be  so.  Scott  v.  Parker,  1  Q.  B.  809,  is  not  alto- 
gether in  favour  of  this  view.  There  it  was  said  payment 
must  precede  the  delivery  up  of  the  shares.  The  differ- 
ence between  that  and  this  case  is,  that  "presentation  here, 
should  precede  payment.  The  meaning  of  "  upon,''  is  fully 
gone  into  in  Reghut  v.  Humphevy,  10  A.  &  E.  335. 

Then  again  these  debentures  are  transferable  :  R.  S.  O. 
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ch.  174,  sees.  890,  391,  392  ;  36  Yic.  ch.  47,  sec.  24,  O.,  referred 
to  by  38  Vic.  ch.  29,  0.,  which  latter  Act  is  referred  to  in  the 
declaration  ;  and  there  is  a  special  reason  why  they  ought 
to  be  given  up  on  being  paid :  Wain  v.  Bailey,  10  A.  &  E. 
616. 

The  case  of  Sanderson  v.  Bowes,  14  East  500,  is  very 
applicable  to  this  case.  And  the  general  rule  as  to  declar- 
ing upon  bonds  with  or  without  a  penalty,  covenants  and 
other  engagements,  that  it  is  not  necessary  when  the 
money  is  payable  at  a  certain  time  and  place  to  allege  the 
creditor  was  present  or  demanded  payment  at  such  time 
and  place,  does  not  apply  here.  It  is  held  to  be  sufficient 
in  these  cases  for  the  creditor  to  allege  that  the  debtor  did. 
not  pay  the  money  at  the  time  and  place  provided,  but 
refused  to  do  so  ;  and  it  rests  upon  the  debtor  to  plead  by 
way  of  defence  or  excuse  that  he  was  present  at  the  time 
and  place,  and  paid  or  tendered  payment,  and  if  the  latter, 
that  the  creditor  was  not  there  to  receive  it.  While  the 
precedents  are  all  to  that  effect,  it  is  singular  there  should 
have  been  so  great  a  difference  of  opinion  among  the 
Judges  as  to  the  correctness  of  the  precedents  or  the  sound- 
ness of  the  decisions  in  that  respect.  An  examination  of 
these  opinions  will  shew  how  great  that  difference  of 
opinion  was. 

I  refer  particularly  to  the  statements  in  Sanderson  v. 
Boives,  14  East,  at  pp.  507,  509,  and  in  Rowe  v.  Young,  2 
B.  &  B.,  in  the  House  of  Lords,  pp.  176,  191,  195,  223, 
250,  273. 

The  Lord  Chancellor,  in  Rowe  v.  Young,  and  many 
of  the  Judges  in  that  and  in  Sanderson  v.  Bowes,  held 
that  it  was  only  upon  bonds  with  penalties  and  con- 
ditions that  the  burden  of  allegation  is  cast  upon  the 
debtor  to  shew  that  he  attended  and  tendered  at  the 
time  and  place  required,  and  that  in  order  to  avoid  the 
penalty. 

While  many  of  them  held,  and  refer  to  numerous  pre- 
cedents in  support  of  their  opinions,  that  on  all  instru- 
ments, single  bills,  covenants,  and  other  engagements  for 
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the  payment  of  money,  as  well  as  on  bonds  with  con- 
ditions, it  rests  upon  the  debtor  to  excuse  himself  from 
liability  by  averring  an  attendance  by  him  at  the  day  and 
place  named,  and  the  performance  of  everything  which  is 
necessary  to  constitute  a  complete  performance,  or  that  he 
was  ready  and  willing,  and  offered  to  do  all  he  was  bound 
to  do,  but  the  creditor  was  not  there  to  receive  payment;  or 
the  like. 

It  is  quite  certain  the  precedents  in  actions  upon  such 
instruments,  do  simply  allege  that  the  defendant  "  did  not 
pay  at  the  time  and  place  mentioned,  but  refused  so  to  do," 
without  stating  the  plaintiff  was  present,  or  demanded 
payment. 

Burrough,  J.,  at  p.  201  of  2  B.  &  B.,  thought  that  was 
because  "  the  declaration  of  the  creditor  was  certain  to  a 
certain  intent  in  general,  and  that  it  implied  the  creditor 
was  there  ready  to  receive." 

Dallas,  C.  J.,  thought,  at  p.  273,  that  demand  for  payment 
by  the  creditor  was  confined  to  mercantile  instruments 
only.  While  Holroyd,  J.,  at  p.  217,  said  "a  bill  of 
exchange  in  an  action  against  the  acceptor  stands,  I  think, 
upon  the  same  footing  as  a  bill  obligatory  or  any  other 
engagement  for  the  payment  of  money  so  far  as  regards 
the  necessity  of  allegation  in  the  declaration  or  of  proving 
at  the  trial  a  presentment  of  the  bill  or  a  demand  of  the 
money." 

In  such  uncertainty,  why  should  not  the  instrument  be 
construed  just  as  it  is  worded,  that  the  defendants  will  pay 
the  money  at  such  a  time  and  place,  "  upon  the  presenta- 
tion and  surrender  of  the  said  debenture  at  the  office  afore- 
said ?"  Because  there  is  something  more  than  payment  to 
be  made — the  debentures  are  to  be  presented  and  surren- 
dered at  the  same  time. 

The  case  of  Osborne  v.  Preston  and  Berlin  R.  W.  Go.,, 
9  C.  P.  241,  is  a  decision  expressly  in  point  in  favour  of 
the  defendants. 

The  later  case  of  Fellowes  v.  Ottawa  Gas  Co.  19  C.  P.  174, 
relied  upon  by  Mr.  Richards,  is  a  decision  in  favour  of  the 
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plaintiffs.    The  previous  case  in  9  C.  P.  241,  is  not  referred 
to.    I  prefer  adopting  the  earlier  decision. 

If  this  case  were  to  go  to  a  jury,  I  doubt  whether  the 
plaintiff  would  be  allowed  this  claim  for  interest.  When 
on  the  8th  of  January,  1876,  they  did  not  find  the  money 
at  the  place  named,  why  did  they  not  apply  to  the  defen- 
dants ?  They  knew  where  to  find  the  defendants,  but  the 
defendants  did  not  know  where  to  find  them.  They  did 
not  know  who  the  bearer  of  these  debentures  was ;  and 
the  result  has  been,  that  the  money  which  the  defendants 
deposited  at  the  bank  to  pay  the  debentures  on  the  22nd 
of  the  same  month  of  January,  lay  idle  there  until  the 
26th  of  March,  1877,  when  the  plaintiffs  again  applied  at 
the  bank  for  payment,  and  were  paid. 

Many  of  the  common  law  decisions  were  founded  upon 
a  state  of  things  prevailing  at  the  time,  which  is  now 
wholly  changed. 

It  is  obvious  it  must  be  highly  inconvenient  for  a  debtor 
to  be  obliged  to  attend  beyond  the  Atlantic  to  make  tender 
of  his  debt  to  save  himself  from  damages,  when  he  knows 
his  creditor  will  not  be  at  the  place  named  to  make  presen- 
tation of  the  debentures  which. are  to  be  paid;  and  such 
are  the  decisions — although  these  are  not  the  facts  of  this 
case. 

It  is  more  in  accordance  with  plain  sense  and  the  com- 
mon dealings  of  mankind,  that  both  should  be  present — or 
if  both  absent,  that  the  creditor  should  not  recover  dam- 
ages when  he  is  as  much  in  default  as  the  other. 

How  they  are  to  settle  their  respective  rights  afterwards 
as  to  the  time  and  place  of  payment,  and  which  shall 
attend  upon  the  Other,  the  one  to  demand,  or  the  other 
to  pay  or  tender,  is  not  now  in  question. 

As  I  agree  with  the  decision  of  my  brother  Osier,  the 
judgment  will  be  affirmed. 
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OsLER,  J. — Upon  the  best  consideration  wliich  I  have 
been  able  to  give  to  Mr.  Richards's  able  argument  for 
the  plaintiffs,  I  cannot  take  any  other  view  of  the  plead- 
ings than  that  which  I  have  already  expressed. 

Galt,  J.,  being  engaged  at  the  Assizes,  took  no  part  in 
the  judgment. 

Judgment  for  defendants. 


Walton  v.  The  Corporation  of  the  County  of  York. 

Rule  nisi — Disposal  of — Court  of  Appeal—Poiver  to  direct  reconsideration 
of  rule—R.  S.  0.  ch.  38,  sec.  23. 

In  an  action  for  negligence  in  not  keeping  a  county  road  in  repair,  the 
jury  found  for  the  plaintiflf.  A  rule  nisi  having  been  subsequently 
obtained  to  enter  a  nonsuit,  or  for  a  new  trial,  this  Court  made  it 
absolute  to  enter  a  nonsuit.  On  appeal  the  Court  allowed  the  appeal, 
but  made  no  order  as  to  that  portion  of  the  rule  nisi  in  which  a  new 
trial  was  asked,  leaving  it  to  be  disposed  of  by  this  Court. 

Held,  that  the  rule  nisi  was  completely  and  finally  disposed  of,  so  far 
as  this  Court  was  concerned,  by  the  I'ule  to  enter  a  nonsuit,  which  the 
defendants,  by  taking  it  without  asking  for  any  reservation  so  far  as 
regarded  the  new  trial,  had  acquiesced  in. 
.Held,  also,  Wilson,  C.  J.,  dissenting,  that  the  Court  of  Appeal  have  no 
power,  under  sec.  23  of  the  Court  of  Appeal  Act,  R.  S.  0.  ch.  38,  to 
direct  this  Court  to  reopen  the  rule  or  reconsider  the  question  whether, 
in  their  discreticwa,  a  new  trial  should  be  granted. 

In  Easter  term,  May  16,  1881,  J.  K.  Kerr,  Q.C.,  obtained 
a  rule  calling  upon  the  plaintiff  to  shew  cause  why  that 
part  of  the  rule  nisi  granted  in  Easter  term,  42  Vic, 
which  called  upon  the  plaintiff  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  had  between 
the  parties,  on  the  ground  of  misdirection  and  non- 
direction  of  the  learned  Judge  who  tried  the  cause,  and 
because  the  verdict  was  contrary  to  law  and  evidence,  and 
the  weight  of  evidence,  should  not  be  made  absolute,  and 
a  new  trial  had  between  the  parties,  the  Court  of  Appeal 
.having  reversed  the  judgment  and  rule  of  this  Court 
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made  absolute  upon  the  said  recited  rule  nisi,  which; 
directed  a  nonsuit  to  be  entered  in  this  cause,  and  upont 
the  grounds  disclosed  in  the  affidavits  and  papers  filed. 

The  defendants  filed  a  certificate  of  the  clerk  of  the 
Court  of  Appeal,  that  the  said  rule  to  enter  a  nonsuit 
having  come  on  to  be  argued  before  the  Court  of  Appeal 
on  the  17th  of  January,  1881,  that  Court  was  pleased  to 
direct  that  the  matter  of  the  said  appeal  should  stand 
over  for  judgment,  and  the  same  having  come  on  on 
the  26th  of  March,  1881,  for  judgment,  it  was  ordered 
and  adjudged  by  the  said  Court  that  the  said  appeal 
should  be  and  the  same  was  allowed,  with  the  sum  of 
$147.50  costs,  to  be  paid  to  the  plaintifi'by  the  defendants, 
and  that  the  rule  nisi  to  enter  a  nonsuit  be  and  the 
same  was  thereby  discharged  with  costs ;  and  as  to  that 
portion  of  the  said  rule  nisi  in  which  a  new  trial  was 
asked  for  in  the  Court  below,  the  said  Court  of  Appeal 
made  no  order,  but  left  that  portion  of  the  said  rule  to  be 
disposed  of  by  the  Court  below. 

The  judgment  of  the  learned  Judges  of  the  Court  of 
Appeal  who  ga  ve  judgment  in  the  case  was  filed. 

The  case  is  reported  in  this  Court,  80  C.  P.  217,  and  in 
Appeal,  6  App.  181. 

The  papers  in  Hamilton  v.  Myles  were  also  filed. 

In  that  case  this  Court,  in  Michaelmas  term,  87  Yic, 
granted  a  rule  to  shew  cause  why  a  nonsuit  should  not  be 
entered,  or  a  new  trial  granted.  The  Court  afterwards 
directed  a  nonsuit  to  be  entered.  Upon  appeal  the  Court 
of  Appeal  reversed  the  judgment  of  this  Court,  directing 
a  nonsuit  to  be  entered,  and  ordered  that  such  part  of  the 
rule  which  related  to  a  new  trial  should  be  and  the  same  was 
referred  to  this  Court  to  grant  or  refuse  the  said  new  trial^ 
as  to  them  should  seem  proper.  A  motion  was  made  in 
Hilary  term,  88  Yic,  in  this  Court,  calling  upon  the 
plaintiff'  to  shew  cause  why  that  part  of  the  original 
rule  7iisi,  relating  to  a  new  trial  should  not  be  made 
absolute,  and  the  same  was,  after  argument,  made  abso- 
lute. 


WALTON  V.  CORPORATION  OF  YORK. 


37 


In  this  term,  May  26,  1881,  Donovan  shewed  canse. 
The  whole  of  the  original  rule  of  this  Coui't,  to  shew 
cause  why  a  nonsuit  should  not  be  entered  or  a  new 
trial  granted,  was  before  the  Court  of  Appeal,  and  that 
Court,  if  it  thought  a  new  trial  should  be  granted,  should 
have  granted  it,  because  it  had  the  power  to  do  so.  It 
had  not  the  power  to  leave  that  part  of  the  appeal 
undisposed  of,  and  to  remit  it  to  this  Court  to  deal  with 
it.  In  the  case  of  Beits  v.  Menzies,  1  E.  &  E.  990,  the 
Court  below  gave  judgment  upon  that  part  of  the  rule 
which  related  to  the  entering  of  the  verdict  for  the  defen- 
dant, and  it  expressly,  at  the  request  of  the  defendant, 
suspended  the  rest  of  the  rule,  which  asked  for  a  new  trial, 
until  a  decision  was  given  in  the  Court  of  Error.  That 
was  the  course  which  should  have  been  taken  in  this  case. 
As  it  was  not  taken,  this  Court  did  finally  dispose  of  the 
rule,  and  the  Court  of  Appeal  has  not  the  power  to 
transfer  the  cause  to  this  Court  for  the  purpose  of  re- 
opening the  rule.  Upon  the  merits  no  new  trial  should 
be  granted,  as  the  case  was  fully  and  fairly  considered  by 
the  jury  and  by  the  learned  Judge  who  tried  the  cause. 

J.  K.  Kerr,  Q.  C,  contra.  This  Court  in  making  the 
rule  absolute  to  enter  a  nonsuit,  without  mentioning  the 
other  part  of  the  rule,  asking  for  a  new  trial,  neither 
granted  or  refused  that  part  of  the  rule.  In  fact,  so  far  as 
a  new  trial  is  concerned,  the  rule  has  never  been  disposed 
of.  This  is  the  view  the  Court  of  Appeal  have  taken, 
and  they  say  that  as  to  the  new  trial  they  make  no  order, 
but  leave  it  to  this  Court  to  dispose  of  This  was  the 
course  adopted  in  Hamilton  v.  Myles,  24  C.  P.  809,  at  p. 
325,  where  on  the  matter  being  referred  to  this  Court  a  new 
trial  was  granted.  But  even  if  the  rule  as  to  the  new  trial 
has  been  disposed  of  by  this  Court  in  granting  the  nonsuit, 
the  Court  of  Appeal,  under  K  S.  O.  ch.  38^  sec.  23,  has 
power  to  direct  this  Court  to  re-open  the  rule  or  reconsider 
the  question  whether  or  not  a  new  trial  should  be  granted. 
On  the  merits  a  new  trial  certainly  should  be  granted. 
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June  24,  1881.  Wilson,  C.  J. — If  this  were  a  case 
depending  upon  the  general  practice  and  procedure  in 
cases  of  the  kind,  I  should  say  we  have  not  the  power 
to  entertain  it — that  we  cannot  re-open  a  rule  we  have 
fully  and  finally  disposed  of,  and  hear  an  argument  and 
adjudicate  upon  a  matter  which  was  before  the  Court  of 
Appeal  for  argument  and  judgment.  But  it  depends  upon 
the  wording  of  our  sta,tute,  and  it  must  be  decided  by  the 
statutory  enactments. 

Upon  the  original  rule,  which  asked  as  well  for  a  new 
trial  as  for  a  nonsuit,  we  could  have  granted  a  new  trial,  as 
we  could  have  done,  according  to  the  practice,  if  the  rule  had 
asked  for  a  nonsuit  only.  If  we  had  granted  a  new  trial 
H  could  not  have  been  appealed  from,  as  it  would,  if 
granted,  have  been  "  upon  matter  of  discretion  only : " 
K.  S.  0.  ch.  38,  sec.  18,  sub-sec.  3. 

The  Court  of  Appeal  said  that  under  that  section  we 
had  neither  granted  nor  refused  a  new  trial ;  we  had 
simply  dropped  that  branch  of  the  rule,  and  they  could 
not  say  how  we  would  have  dealt  with  that  part  of  it. 
That  was  not,  however,  the  principal  matter  before  them. 
It  was  not  the  subject  or  object  of  the  appeal.  The  cause 
of  appeal  was  that  upon  the  rule  to  shew  cause  which  we 
had  granted  we  had  directed  a  nonsuit  to  be  entered. 
And  that  appeal  was  taken  upon  the  words,  "  An  appeal 
shall  lie  from  every  judgment  of  any  of  the  superior 
Courts sec.  18. 

The  appeal  being  then  before  the  Court  upon  the  rule 
or  judgment  directing  a  nonsuit  to  be  entered,  the  question 
of  the  new  trial  came  before  that  Court  also  as  a  part  of 
the  case  and  cause,  as  it  was  of  "  discretion  only  "  it  could 
not  alone  be  the  subject  of  appeal,  but  as  it  was  rightly 
before  that  Court  upon  another  ground  it  was  upon  this 
point  also  directly  and  necessarily  before  it  as  a  matter 
essential  to  be  considered  in  the  disposition  of  the  subject 
of  appeal. 

In  my  opinion  the  judgment  of  this  Court  upon  the 
original  rule  to  shew  cause  did,  by  awarding  a  nonsuit,:. 
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determine  in  effect  there  was  not  to  be  a  new  trial,  and 
the  defendants,  by  taking  the  rule  absolute  in  the  form 
they  did,  without  asking  that  any  reservation  should 
be  made  of  that  part  of  it  relating  to  the  new  trial,  as  in 
Betts  V.  Menzies,  1  E.  &  E.  990,  at  p.  1020,  and  Pattmson 
V.  Luchley,  L.  R.  10  Ex.  330,  at  p.  335,  acquiesced  in 
that  disposition  of  the  rule. 

I  have  satisfied  myself  that  we  finally  adjudicated  upon 
the  rule  which  was  before  us,  and  that  the  question  was 
as. a  part  of  the  subject  of  appeal  before  the  Court  of 
Appeal  for  their  consideration.  That  being  so,  should 
they  have  given  judgment  upon  the  part  of  it  relating  to 
the  new  trial,  or  had  they  the  power  to  refrain  from 
doing  so,  and  to  remit  that  part  of  the  rule  to  us  for  our 
consideration. 

It  appears  to  me  the  Court  of  Appeal  could  have  decided 
that  part  of  the  rule  as  well  as  the  other  part  of  it,  because 
they  are  to  give  such  judgment  which  we,  in  their  opinion, 
ought  to  have  given,  and  that  goes  far  to  shew  it  should 
not  have  been  remitted  to  us. 

But  there  are  other  words  which  must  be  carefully  con- 
sidered before  we  can  say  the  course  adopted  is  not  a 
proper  one. 

The  23rd  section  says :  ''The  Court  shall  have  power  to 
dismiss  an  appeal,  or  give  any  judgment  and  make  any 
decree  or  order  which  ought  to  have  been  made,  and  to 
direct  the  issue  of  any  process,  or  the  taking  of  any  pro- 
ceedings in  the  Court  below,  or  to  award  restitution  and 
payment  of  costs,  or  to  make  such  further  or  other  order 
as  the  case  may  require." 

And  by  section  25,  such  power  "  may  be  exercised  by 
the  Court,  notwithstanding  that  the  appeal  is  brought 
against  part  only  of  the  judgment  of  the  Court  below ;  and. 
such  power  may  be  exercised  in  favour  of  all  or  any  of  the 
respondents  or  parties,  although  such  respondents  or 
parties  may  not  have  appealed  from  or  complained  of  the 
judgment." 

The  last  section  shews  the  Court  of  Appeal  had  the- 
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power  to  determine  whether  there  should  or  should  not  be 
a  new  trial. 

The  words  of  section  23,  that  the  Court  may  "direct 
the  taking  of  any  proceedings  in  the  Court  below  *  *  or 
make  such  further  or  other  order  as  the  case  may  require," 
I  think  do  enable  it  to  remit  some  particular  part  of  the 
case,  such  as  the  discretionary  right  to  grant  a  new  trial, 
to  this  Court  to  deal  with,  just  as  we  ourselves  might  have 
dealt  with  it  if  we  had  reserved  to  ourselves  the  right  to 
do  so. 

It  is  said  the  words  to  which  I  have  last  referred  relate 
only  to  such  directions  which  the  Court  of  Appeal  may 
give  to  this  Court  respecting  the  taking  of  such  proceedings 
which  are  necessary  to  carry  the  final  judgment  pronounced 
by  the  Court  of  Appeal  into  effect,  and  not  to  any  inde- 
pendent act  or  proceeding  which  this  Court  is  to  take 
which  of  itself  may  again  form  the  subject  of  appeal. 

I  do  not  think  that  is  the  meaning  of  the  enactment- 

The  giving  of  any  judgment,  decree,  or  order,  which 
ought  to  have  been  made  by  the  Court  below,  is  as  large 
^  power  which  any  Court  of  Appeal  could  possibly  require. 

When,  therefore,  the  Court  is  further  empov/ered  to 
direct  the  taking  of  any  proceedings  in  the  Court  helow, 
and  to  make  such  further  or  other  order  as  the  case  may 
require,  it  must  be  presumed  the  Legislature  meant  some- 
thing besides  that  which  the  Court  was  to  do  in  the  place 
of  the  Court  appealed  from.  It  meant  that  in  such  a 
case  as  the  present — in  which  the  granting  or  refusing  of  a 
new  trial  is  a  matter  of  discretion  only,  and  with  respect  to 
which  there  is  no  appeal,  and  upon  which  we  have  as  yet 
exercised  no  discretion,  and  upon  which  we  could  have 
exercised  that  discretion  if  we  had,  as  a  matter  of  form 
only,  reserved  our  right  to  deal  with  it — the  Court  of 
Appeal  may  "  direct  the  taking  of  any  proceedings  in 
the  Court  below  "  to  enable  us  to  exercise  our  discretion 
in  granting  or  refusing  the  new  trial  which  was  asked  for ; 
.and  that  also  is,  in  my  opinion,  "a  further  or  other  order" 
which  the  case  requires,  because  we  had  not  reserved  that 
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power  in  making  the  rule  absoiute.  and  it  is  a  further  and 
other  order  quite  distinct  from  the  judgment,  decree,  or 
order  which  the  Court  of  Appeal  could  have  made  as  that 
which  the  Court  below  should  have  made. 

I  was  by  no  means,  during  the  argument,  satisfied  the 
Court  of  Appeal  had  the  right  to  make  the  order  in  ques- 
tion, but  upon  consideration  I  think  they  had,  and  that 
Hamilton  v.  MyleSy  24  C.  P.  309,  although  not  questioned 
at  the  time,  may  be  maintained. 

Then,  upon  the  merits  I  thmk  it  would  be  better  that  a 
new  trial  should  be  granted.  It  would  be  well  if  the  jury 
should  say  specifically,  as  was  suggested  in  appeal,  "  the 
particular  in  which  they  find  the  default  to  consist,  what 
it  was  that  was  done  which  should  not  have  been  done,  or 
what  it  was  which  was  left  undone  which  ought  to  have 
been  done." 

But  my  learned  brothers  being  of  a  different  opinion, 
the  rule  will  be  discharged,  but  without  costs. 

OsLER,  J. — The  rule  nisi  granted  in  Easter  Term,  42 
Vic,  was,  in  my  opinion,  completely  and  finally  disposed 
of,  so  far  as  this  Court  is  concerned,  by  the  rule  which 
made  it  absolute  to  enter  a  nonsuit.  If  the  defendants 
had  desired  to  have  the  question  as  to  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence,  reserved,  in 
the  event  of  our  decision  being  reversed  in  the  Court  of 
Appeal,  that  should  have  been  done  at  the  time  and  by 
this  Court :  Betts  v.  Menzies,  1  E.  &  E.  990 ;  Pattinson  v. 
Luckley,  L.  R.  10  Ex.  330,  at  p.  835.  See  also  Nichols  v. 
Marsland,  L.  R.  10  Ex.,  at  p.  260,  and  in  Appeal  L.  R, 
2  Ex.  D.  1,  at  p.  6,  note  (2). 

It  was  argued,  however,  that  under  the  28rd  section  of 
the  Court  of  Appeal  Act,  R.  S.  0.  ch.  38,  that  Court 
has  power  to  direct  the  Court  below  to  re-open  the  rule  or 
reconsider  the  question  whether  a  new  trial  should  be 
granted  on  the  evidence.  It  might  be  a  sufficient  answer 
to  say  that  whether  the  Court  of  Appeal  has  such  power 
or  not,  it  has  made  no  such  order  in  the  matter,  but  has* 
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to  quote  the  certificate  of  their  order  filed,  merely  "  left; 
that  portion  of  the  rule  (asking  for  a  new  trial)  to  be  dis- 
posed of  by  the  Court  below,''  which  has  been  already  done. 
Assuming,  however,  that,  as  was  urged,  the  Court  meant  by 
their  order  absolutely  to  direct  us  to  consider  whether  in 
our  discretion  a  new  trial  should  be  granted,  and  not 
merely  to  deal  with  that  part  of  the  rule  as  not  having 
been  disposed  of,  which  latter  I  take  to  be  the  real 
meaning  of  the  order,  I  think  the  23rd  section  of  the  Act 
does  not  warrant  the  construction  contended  for.  It 
enables  the  Court  (1)  to  dismiss  an  appeal ;  or  (2)  to  give 
any  judgment  or  make  any  decree  or  order  which  ought 
to  have  been  (given  or)  made. 

The  latter  part  of  the  section,  I  think,  is  ancillary  to 
the  former,  and  enables  the  Court  to  do  or  direct  whatever 
may  be  found  necessary  effectually  to  carry  out  its  judg- 
ment in  the  different  classes  of  cases  in  which  an  appeal 
lies.  I  have  not  been  able  to  satisfy  myself  that  it  extends 
to  directing  the  Court  below  to  exercise  discretionary 
powers.  That  is  no  part,  in  my  humble  judgment,  of  the 
functions  of  a  Court  of  Appeal,  constituted  as  ours  is,  with 
power  "to  make  any  decree  or  order  which  ought  to  have 
been  made,"  and  that  "  notwithstanding  the  appeal  is 
brought  against  part  only  of  the  judgment  of  the  Court 
below." 

I  think,  therefore,  that  there  is  nothing  before  us,  and 
that  the  present  rule  should  be  discharged.  I  may  add, 
that  as  there  was  evidence  for  the  jury,  I  do  not,  as  at 
present  advised,  feel  that  it  would  be  right  to  send  the 
case  back  for  another  trial  without  any  strong  probability 
of  a  diff'erent  result,  merely  that  the  jury  might  be  asked, 
a  question,  the  answer  to  which,  looking  at  the  direction- 
they  received,  is  involved  in  their  present  finding. 

Galt,  J.,  concurred  with  Osler,  J. 
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Carlisle  v.  Tait. 

Chattel  mortgage — Agent  of  hanh — Affidavit  of  bona  fides — Statement  of 
Tcnowledge  of  circumstances — Purchaser  under  mortgage — Necessity  to 
register  bill  of  sale. 

When  the  agent  of  a  bank  makes  the  afifidavit  of  bona  Jides  to  a  chattel 
mortgage,  it  must  appear  either  in  the  affidavit  of  the  agent,  or  in 
some  other  way  from  the  mortgage  or  other  paper  filed  with  it,  that 
the  agent  is  aware  of  the  circumstances  connected  with  the  transaction. 

Semble,  per  Wilson,  C.  J.,  that  the  purchaser  from  the  mortgagee 
under  the  power  of  sale  contamed  in  the  mortgage,  leaving  the  mort- 
gagor in  possession,  is  protected  so  long  as  the  mortgage  under  which 
he  bought  has  the  protection  given  it  by  registration ;  but  when  the 
term  of  the  mortgage  expires  the  purchaser  is  no  longer  protected, 
unless  he  takes  acLua^  possession,  or  procures  and  registers  a  bill  of 
sale  from  the  mortgagee. 

Interpleader,  tried  before  Armour,  J.,  without  a  jury, 
at  St.  Catharines,  at  the  Spring  Assizes  of  1881. 

The  facts  were  that  Albert  G.  Brown,  on  the  22nd  of 
August,  1878,  made  a  chattel  mortgage  to  the  Consolidated 
Bank  of  Canada  to  secure  the  payment  of  $5,000  in  one  year, , 
with  interest.  The  bank,  under  its  seal  and  the  signature 
of  the  president,  on  the  6th  of  August,  1878,  appointed 
Wm.  G.  Nicholls,  who  was  the  manager  of  the  bank  at 
St.  Catharines,  their  attorney,  to  take  a  chattel  mortgage, . 
from  the  said  A.  G.  Brown  for  $5,000,  and  as  the  agent  to 
make  the  affidavits  required  to  be  made  by  mortgagees 
according  to  the  statute,  and  all  affidavits  required  for 
renewal  of  the  same. 

W.  G.  Nicholls,  who  described  himself  in  the  affidavit 
he  made  as  "  Manager  of  the  Consolidated  Bank  of  Canada 
at  St.  Catharines,  the  mortgagees,"  made  oath  in  the 
usual  form  :  that  the  mortgagor  was  justly  and  truly 
indebted  to  the  mortgagees  in  the  sum  of  $5,000  :  that  it 
was  executed  in  good  faith,  and  for  the  express  purpose  of 
securing  the  payment  of  the  money  so  justly  due,  and  not 
for  the  purpose  of  protecting  the  goods,  &;c. 

The  affidavit  of  execution  was  made  on  the  23rd  of 
August,  and  it  was  filed  on  the  following  day. 
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There  was  a  like  power  given  to  Mr.  NichoUs  on  the 
4th  of  A-ngust,  1879,  and  a  copy  of  the  original  mortgage 
was  refiled  on  the  22nd  of  August,  1879.  A  statement  of 
the  debt  was  also  filed,  shewing  to  be  due  by  the  mort- 
gagor $5,180.12,  and  an  affidavit  was  made  by  Mr.  Nicholls^ 
the  manager  of  the  bank,  stating  he  was  the  duly  au- 
thorized agent  of  the  bank  to  make  the  affidavit  and 
statement  of  debt :  that  the  renewal  mortgage  was  a  true 
copy  of  the  original  mortgage  :  that  he  was  aware  of  all  the 
circumstances  connected  therewith ;  that  the  mortgage 
had  not  been  kept  on  foot  for  any  fraudulent  purpose,  and 
that  the  statement  of  debt  was  true.  The  debt  being  in 
arrear,  the  bank  gave  authority  to  the  sheriff  to  seize  and 
sell  the  goods  under  the  power  of  sale  contained  in  the 
mortgage,  and  upon  that  warrant  the  sheriff,  by  bill  of 
sale  of  the  12th  of  April,  1880,  sold  the  goods  in  question 
to  the  present  plaintiff,  which  sale  the  bank  under  seal 
confirmed,  dated  12th  April,  1880. 

The  defendant's  execution  against  the  goods  of  Brown 
w^as  delivered  to  the  sheriff  on  the  28th  of  September, 
1878,  and  remained  with  him  in  force  since  that  time. 
The  plaintiff  paid  $900  for  the  goods. 

On  the  20th  of  April,  1880,  Brown  signed  a  writing 
agreeing  to  rent  the  goods  from  the  plaintiff  at  $100  a 
year,  and  to  deliver  them  to  the  plaintiff  on  demand.  The 
goods  remained  with  Brown  after  that.  Brown  owed  the 
plaintiff  about  $1,000,  and  the  plaintiff  said  he  had  one 
object  in  buying  them,  which  was  that  he  thought  there 
was  ample  security  for  the  money  required  by  the  bank, 
$900,  and  also  additional  security  for  the  debt  Brown 
o\y  ed  to  him  the  plaintiff.  The  goods  seemed  to  be  worth 
about  $5,000.  There  was  no  understanding.  Brown  could 
have  the  goods  back  when  he  paid  the  bank  and  the 
plaintiff.  If  Brown  paid  the  plaintiff  what  the  plaintiff 
paid  the  bank,  the  plaintiff  said  he  might  have  given  the 
goods  back  to  Brown. 

At  the  time  of  the  trial  Brown  owed  the  plaintiff  only 
$33.71  of  the  private  debt,  and  the  $900. 
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The  learned  Judge  found  the  plaintiff  purchased  the 
goods  in  good  faith  :  that  the  plaintiff  never  took  actual 
possession  of  them,  but  allowed  them  to  remain  in  the 
possession  of  Brown :  and  that  whatever  might  be  the 
defendants'  equitable  right  of  redemption,  he  must  hold 
the  property  to  belong  to  the  plaintiff. 

In  Easter  Term,  May  19,  1881,  McClive,  obtained  a 
rule  calling  on  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  verdict  entered  for  the 
defendant,  on  the  grounds  that  W.  G.  Nicholls,  the  agent 
of  the  bank,  did  not  allege  in  his  affidavit  that  he  was 
aware  of  all  or  any  of  the  circumstances  connected  with  the 
taking  of  the  mortgage :  that  the  mortgage  was  not  kept 
duly  renewed  from  year  to  year,  and  had  expired  at  the 
time  of  the  seizure  and  sale  of  the  goods  by  the  sherifi*; 
and  that  the  plaintiff  when  he  became  the  purchaser  of  the 
goods  did  not  take  possession  of  them,  they  having  been 
ever  since  the  giving  of  the  mortgage  in  the  sole  and 
exclusive  possession  of  the  mortgagor;  nor  did  the  plain- 
tiff take  any  effectual  conveyance  of  the  same  goods,  and 
register  or  file  the  same  according  to  the  statute;  and 
that  the  said  goods  were  subject  to  seizure  and  sale  under 
the  defendants'  execution 

During  the  same  term.  May  27,  1881,  Falconhridge 
shewed  cause.  The  bona  fides  of  the  transactions  has  not 
been  impeached.  The  whole  question  turns  on  technical 
objections  taken  to  the  plaintiff's  right  to  recover.  As 
to  the  first  objection,  the  agent  of  the  bank  was  not 
required  to  state  in  the  affidavit  that  he  was  aware  of  all 
the  circumstances  connected  with  the  taking  of  the  mort- 
gage. Section  1  of  R.  S.  O.  ch.  119,  provides  that  the 
agent  may  make  the  affidavit  if  he  is  aware  of  all  the 
circumstances  connected  with  the  taking  of  the  mortgage, 
and  is  properly  authorized  in  writing,  in  which  case  a  copy 
of  the  authority  is  to  be  registered  ;  nothing  whatever  being 
said  about  the  affidavit  containing  any  such  statement. 
The  evidence  here  shews  that  the  agent  was  personally 
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aware  of  the  circumstances,  and  his  written  authority  has 
been  filed.  The  statute,  therefore,  has,  in  this  respect,  been 
complied  with.  Barron  on  Bills  of  Sale,  p.  135,  would 
-appear  to  be  against  the  defendant,  but  it  is  merely  a 
dictum  of  the  author  unsupported  by  authority.  In 
the  case  of  Freehold  Loan  and  8avin,gs  Co.  v.  Bank 
of  Comraerce,  44  U.  G.  R.  204,  although  the  point  is 
raised  it  was  not  essential  for  the  decision  of  the  case,  as 
there  the  statute  was  clearly  not  complied  with,  no  written 
authority  having  been  filed.  The  difiiculty,  if  any,  has 
been  cured  by  the  afiadavit  filed  on  the  renewal  of  the 
mortgage.  Then,  as  to  the  other  objection.  There  was 
no  necessity  for  the  plaintiff  to  register  a  bill  of  sale. 
The  sale  here  was  by  the  sheriff",  and  had  the  same  effect 
as  if  under  an  execution  :  Kissock  v.  Jarvis,  6  C.  P.  393 ; 
Kidd  V.  Rawlinson,  2  B.  &  P.  59  ;  Ross  v.  Elliott,  11  CP. 
221.  The  plaintiff,  however,  cannot  raise  any  objection. 
Section  5  only  provides  for  the  case  of  subsequent  pur- 
chasers or  mortgagees.  The  creditors  of  the  Bank  of  Com- 
mercs  might  raise  the  objection,  but  certainly  not  those  of 
Alfred  Brown.  He  referred  to  Chatter  son  v.  Noxon,  an 
unreported  decision  of  Wilson,  C.  J.  (a) 

McClive,  contra.  The  statute  certainly  requires  that  the 
affidavit  should  state,  (1)  that  the  agent  is  aware  of  all  the 
circumstances;  and,  (2)  that  he  is  authorized  in  writing ; 
and  the  fact  of  this  being  stated  in  the  affidavit  on  renewal 
raises  a  very  strong  presumption  of  an  omission  in  the  origi- 
nal affidavit,  and  that  the  agent  acquired  the  knowledge 
during  the  interval.  There  is  also  the  additional  fact  that 
the  agent  was  not  called  as  a  witness.  The  case  of  Free- 
hold Loan  and  Savings  Co.  v.  Bank  of  Commerce,  44  U.  C. 
R.  284,  is  precisely  in  point.  Then  as  to  the  other  point. 
There  should  have  been  a  bill  of  sale  duly  registered. 
This  is  a  very  different  matter  from  a  sheriff  selling  under 
^n  execution.  There  he  sells  as  an  officer  of  the  Court, 
and  the  sale  is  necessarily  open  and  notorious,  while  here 


(a)  See  post  page  49. 
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he  sells  merely  as  the  bailiff  of  the  mortgagee.  There  is 
also  the  additional  fact  here,  that  the  sheriff  never  took 
actual  possession  of  the  goods  so  as  to  be  able  to  deliver 
them  over  to  the  purchaser.  He  referred  to  Baldwin  v. 
Benjamin,  16  U.  C.  R.  52  ;  Patterson  v.  Mauglian,  39  U. 
C.  K  371  ;  Turner  v.  Mills,  11  C.  P.  366 ;  Koughv.  Price, 
27  0.  P.  309  ;  Ontario  Bank  v.  Wilcox,  43  U.  C.  R.  460 ; 
Chamberlain  v.  Green,  20  C.  P.  304 ;  Rose  v.  Hope,  22  C. 
P.  482  ;  Karet  v.  Kosher  Meat  Supply  Association,  limi- 
ted,!.. R.  2Q.B.  D.  361. 

June  24,  18,  1881.  Wilson,  C.J.— The  principal  ques- 
tions were:  1.  Whether  it  was  necessary  the  affidavit  made 
by  the  mortgagees'  agent  should  shew  he  was  acquainted 
with  all  the  facts  and  circumstances  connected  with  the 
giving  of  the  mortgage ;  or  whether  that  could  be  proved 
aliunde  ?  and,  2.  Whether  the  purchaser  at  a  sale  by  the 
mortgagees  under  their  power  of  sale,  who  left  the  mort- 
gagor in  undisturbed  possession,  required  to  be  filed  after 
the  mortgage  under  which  the  sale  had  been  made  had 
expired  ? 

The  R.  S.  0.  ch.  119,  sec.  1,  does  not  say  in  express 
terms  the  affidavit  of  the  agent  shall  state  he  has 
knowledge  of  all  the  facts.  The  language  is  :  The  mort- 
gage shall  be  registered  together  with  an  affidavit  of 
execution,  "  and  also  with  the  affidavit  of  the  mortgagee, 
or  of  one  of  several  mortgagees,  or  of  the  agent  of  the  mort- 
gagee or  mortgagees,  if  such  agent  is  aware  of  all  the  cir- 
cumstances connected  therewith  and  is  properly  authorized 
in  writing  to  take  such  mortgage  (in  which  case  a  copy 
of  such  authority-  shall  be  registered  therewith.)"  See 
also  sec.  10. 

The  purpose  of  the  Act  cannot  be  properly  secured  ii 
the  agent  is  to  make  the  affidavit  of  the  debt  being  justly 
due,  &c.,  without  shewing  in  some  way  he  is  aware  of 
all  the  circumstances  to  qualify  him  to  make  the  oath. 
Properly  it  should  appear  in  the  affidavit,  as  well  as  the 
fact  that  the  agent  "  is  properly  authorized  in  writing  to 
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take  such  mortgage."  But  as  the  "copy  of  such  authority 
shall  be  registered  therewith,"  I  do  not  say  it  is  necessary 
the  agent  should  make  oath  to  the  fact  of  his  authority 
being  in  writing;  if  the  authority  is  verified  by  the  affi- 
davit of  the  attesting  witness,  or  by  a  person  competent 
as  a  witness  to  prove  it,  and  is  duly  registered;  nor 
do  I  say  the  statement  by  the  agent  that  he  is  aware 
of  all  the  circumstances  must  and  can  only  be  made  in  his 
affidavit,  for  if  it  appear  in  the  mortgage,  or  in  any  of  the 
papers  filed  with  it,  and  which  are  properly  referred  to,, 
that  he  was  aware  of  them,  as,  for  instance,  that  the  deal- 
ings of  the  mortgagor,  in  respect  of  which  the  mortgage 
was  given,  were  all  had  with  the  agent  personally  as  the 
agent  of  the  mortgagees,  I  think  it  would  be  sufficient. 

I  say  so  because  section  2  of  the  Act  gives  what  I 
may  call  the  form  of  affidavit  to  be  made  by  the  mortgagee 
or  his  agent,  and  that  section  contains  nothing  of  the  facts 
that  the  agent  is  aware  of  the  circumstances,  or  that  he 
was  authorized  in  writing. 

The  case  of  Jones  v.  Harris,  L.  R.  7  Q.  B.  157,  may  be 
referred  to.  There  the  maker  of  the  bill  of  sale  was  de- 
scribed in  the  affidavit  of  execution  as  a  person  residing 
"  at  Dynevor  Lodge,  and  is  an  auctioneer."  The  affidavit 
also  stated,  "that  the  paper  writing  hereunto  annexed  is 
a  true  copy  of  a  bill  of  sale  made  by  Isaac  Anthony." 

The  description  in  the  bill  of  sale  of  the  maker  of  it 
w^as  "  of  Dynevor  Lodge,  in  the  parish  of  Llanarthney,  in 
the  county  of  Carmarthen,  auctioneer."  And  it  was  held 
that,  although  the  affidavit  did  not  sufficiently  describe 
the  maker  of  the  bill  of  sale,  the  bill  of  sale  itself,  which 
was  referred  to  in  the  affidavit  and  which  did  give  a  full 
description  of  the  person,  might  be  referred  to  to  explain 
and  supplement  the  description  given  by  the  affidavit. 

In  this  case  there  is  nothing  appearing  in  the  affidavit 
made  by  the  agent  when  the  original  mortgage  was  given 
and  registered  in  August,  1878,  nor  in  the  mortgage,  nor 
in  any  paper  filed  with  it,  shewing  or  stating  that  the 
agent  who  made  the  affidavit  was  aware  of  the  circum- 
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stances,  and  we  must  hold  the  original  mortgage  to  be 
insufficient  in  that  respect. 

The  Freehold  Loan  and  Savings'  Go.  v.  Bank  of  Com- 
merce, 44  U.  C.  R.  284,  is  an  express  decision  against  the 
plaintiff,  although  it  may  be  more  unlimited  in  its  terms 
than  we  may  be  prepared  to  adopt.  And  Mr.  Falcon- 
bridge  admitted  that  Ba>rron  on  Bills  of  Sales,  p.  135, 
was  also  against  him,  but  that  no  authority  was  cited  in 
support  of  the  text. 

By  holding  the  original  mortgage  not  to  be  maintain- 
able, the  defendants'  execution,  which  was  given  to  the 
sheriff  in  September,  1878,  and  has  been  kept  in  force 
ever  since,  is  let  in  before  the  renewal  of  the  mortgage, 
which  was  not  renewed  until  August,  ]  879. 

If  the  execution  had  not  been  given  to  the  sheriff  until 
after  the  renewal  mortgage  was  registered,  we  should  have 
been  obliged  to  consider  whether  the  renewal  mortgage 
could  be  maintained  upon  the  affidavit  filed  with  it  that 
the  agent  was  aware  of  all  the  circumstances,  &c.,  although 
the  original  mortgage  was  invalid.  There  are  difficulties 
in  the  way  of  holding  the  renewal  to  be  made  available 
in  such  a  case,. but  we  are  not  called  upon  to  consider  it. 

As  to  the  other  point,  I  think  if  the  mortgagee  sell 
to  a  third  person,  and  the  purchaser  leave  the  goods  in  the 
possession  of  the  mortgagor,  the  purchaser  is  protected  so 
long  as  the  mortgage  under  which  he  bought  has  the  protec- 
tion given  to  it  by  the  registration ;  and  that  such  protec- 
tion will  continue  whether  the  purchaser  is  a  mere  assignee 
or  holds  under  the  power  of  sale.  But  when  the  term  of 
the  mortgage  expires  the  purchaser  is  no  longer  protected,, 
unless  he  take  actual  possession,  or  procure  and  register  a 
mortgage  in  his  favour.  The  case  of  Karet  v.  Kosher 
Meat  Supply  Association,  limited,  L.  R.  2  Q.;  B.  D.  861,. 
is  an  authority  to  that  affect. 

I  think  the  case  of  Chatterson  v.  Noxon,  tried  before 
me  at  Cobourg,  in  the  fall  of  1879,  ruling  that  the  pur- 
chaser from  the  mortgagee  need  not  register  to  protect 
his  title  when  he  left  the  mortgagor  in  possession,  was  not 
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well  decided,  and  if  the  Court  afterwards  affirmed  that 
ruling,  the  affirmation  will  require  reconsideration  (a). 

The  purpose  and  spirit  of  the  Act  would  be  liable  to  be 
frustrated  in  such  a  case,  although  there  is  nothing  in  the 
statute  expressly  opposed  to  it. 

A  debtor  could  in  such  a  case  make  a  mortgage  for  a 
month  to  his  creditor,  with  a  power  of  sale.  The  creditor 
would  duly  register.  The  creditor  could  on  default  sell  to 
some  third  person,  who  could  leave  the  debtor  in  possession 
of  the  goods  forever,  and  the  public  have  no  notice 
of  the  nature  of  his  possession  or  title.  It  is  true 
purchasers  under  executions  need  not  register,  but  that  is 
on  grounds  of  policy  which  are  in  no  way  applicable  to 
dealings  between  private  persons.  We  think  the  rule  must 
be  made  absolute. 

OsLER,  J. — I  agree  that  it  ought  to  appear  either  in 
the  affidavit  of  the  agent,  or  in  some  other  way  from  the 
chattel  mortgage  or  the  papers  filed  under  it,  that  the 
agent  is  aware  of  the  circumstances  connected  with  the 
transaction. 

The  terms  of  the  English  Bills  of  Sale  Act  are  so  different 
from  our  Act,  that  I  prefer  not  to  express  any  opinion  at 
present  on  the  other  point,  viz.,  whether  it  is  necessary  to 
re-register  or  renew  the  mortgage,  or  to  register  a  bill  of 
sale  from  the  mortgagee  to  his  vendee,  where  upon  a  sale 
by  the  mortgagee  the  original  mortgagor  is  permitted  to 
remain  in  possession. 

Galt,  J.,  being  engaged  at  the  Assizes,  took  no  part  in 
the  judgment. 

Hule  absolute. 


(a)  A  rule  nisi  was  obtained  in  this  case  and  argued ,  and  new  trial 
granted  on  other  grounds,  but  the  rule  absolute  was  never  taken,  out 
land  the  case  appears  to  have  been  settled  by  the  parties. 
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The  Canada  Peemanent  Loan  and  Savings  Company 
V.  McKay. 

Ejectment — Purchaser  for  value  without  notice — Registered  title — Possession 
— Statute  of  Limitatioiis. 

In  1851  the  defendant's  father  bought  for  defendant  the  land  in  question, 
and  in  pursuance  of  his  instructions,  to  prevent  the  defendant  dis- 
posing of  the  land,  the  deed,  which  was  registered,  was  made  to 
defendant's  son  W.,  then  about  12  years  old.  The  defendant  and  his 
family  thereupon  took  possession,  and  lived  there  up  to  the  present 
time,  the  defendant  being  assessed  and  paying  the  taxes.  The  family 
residence,  with  the  garden  and  orchard,  which  was  fenced  off  from  the 
rest  of  the  land,  and  comprised  from  two  to  four  acres,  was  always 
deemed  to  be  the  defendant's  special  property,  and  he  had  always 
exclusive  possession  thereof,  with  the  consent  of  the  others.  W. 
resided  with  his  father  for  several  years,  and  then  went  to  the  United 
States,  but  returned  in  1869.  when  he  conveyed  by  deed  in  fee  simple, 
which  was  registered,  to  one  H.,  his  step-brother,  who  had  full  know- 
ledge of  all  the  facts  and  circumstances,  and  who  had  been  working 
the  land  on  shares  with  the  defendant  and  another.  Defendant  com- 
plained to  him  of  the  sale,  and  denied  W.'s  right  to  sell,  whereupon 
it  was  arranged  that  things  were  to  go  on  as  before,  and  defendant 
was  to  have  his  share.  H.,  in  1870,  and  again  in  1874,  without  the 
defendant's  knowledge,  mortga.ged  the  land,  by  mortgages  duly  regis- 
tered, to  the  plaintiffs,  who  had  no  notice  or  knowledge  of  any  ot  the 
circumstances,  or  of  the  defendant's  possession.  In  February,  1881, 
ejectment  was  brought  by  the  plaintiffs. 

Held,  that  the  plaintiffs,  being  purchasers  for  value  without  notice, 
claiming  under  the  registered  paper  title,  were  under  R.  S.  O.  ch.  Ill, 
sec.  81,  entitled  to  recover,  except  as  to  the  house  and  plot,  to  which 
the  defendant  by  his  exclusive  possession  had  acquired  a  title  under 
the  Statute  of  Limitations. 

Ejectment  for  part  of  the  westerly  half  of  lot  No.  9,  in 
the  4th  concession  of  Walsinghain. 

The  writ  issued  on  the  3  8th  of  February,  1881. 

The  case  was  tried  before  Cameron,  J.,  without  a 
jury,  at  Simcoe,  at  the  Spring  Assizes  of  1881. 

The  plaintiffs  claimed  title  under  two  mortgages  made 
to  them  by  one  Harold  Hoist ;  the  first  bearing  date  the 
2nd  November,  1870,  and  the  second  the  21st  December, 
1874. 

The  defendant  claimed  title  by  length  of  possession. 
At  the  trial  the  plaintiffs  proved  the  following  title  : 
(1)  Deed  from  Edward  M.  Backhouse,  of  Walsingham,  and 
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wife  to  William  McKay,  described  as  "  (son  of  James 
McKay)  of  the  township  of  Charlotte ville,  in  the  county  of 
Norfolk,  student." 

This  deed  was  registered  on  the  15th  May,  1851,  and- 
having  been  lost  was  proved  by  the  production  from  the- 
registry  office  of  the  memorial,  which  was  executed  by 
the  grantor.  It  bore  date  the  14th  May,  1851,  and  the 
expressed  consideration  was  £181  5s.  Od.,  paid  b}''  Wm, 
McKay,  to  the  grantor.  The  habendum  was  to  Wm.  McKay 
in  fee. 

(2)  Conveyance  in  fee  from  the  said  William  McKay  to 
Harold  Hoist,  dated  20th  July,  1869,  registered  24th 
October,  1870.  The  expressed  consideration  was  $250,  and 
the  purchaser  covenanted  to  assume  and  pay  off  a  mortgage 
on  the  land  made  by  the  vendor  to  one  Battersby. 

(3)  («)  Mortgage  from  Harold  Hoist  to  the  plaintiffs, 
dated  2nd  November,  1870.  {h)  2nd  mortgage  from  same 
to  same,  dated  21st  December,  1874. 

For  the  defence  it  was  proved  that  the  purchase  money 
of  the  farm  had  been  advanced  or  paid  by  Wm.  McKay, 
senior,  father  of  the  defendant,  who  had  remitted  it  from 
Scotland  to  Dr.  Adam  McKay,  a  brother  of  the  defen- 
dant, in  February,  1851,  accompanied  by  a  letter  to  the 
defendant,  in  which  he  thus  wrote,  "  We  have  had  a  con-^ 
sulfation  respecting  what  you  wrote  about  purchasing  a 
farm  with  houses  and  barn,  with  other  accommodations. 
Now  I  promised  to  assist  you  in  that,  but  mind,  its  not  to 
be  bought  in  your  name,  but  in  the  name  of  your  san, 
William,  so  that  you  may  neither  sell  it  nor  debt  it.  *  * 
I  have  sent  all  I  can  spare,  the  bill  directed  to  Adam,  but 
for  the  purchase  of  your  farm.  I  hope  you  will  take  him 
with  you  to  choose  one,  and  I  have  wrote  him  to  see  the 
title  deed  made  out  in  the  name  of  your  son,  as  above 
stated." 

On  the  back  of  this  letter  was  a  letter  to  Dr.  Adamv 
McKay,  in  which  the  writer  says:  "  I  have  enclosed  here 
a  bill  for  £200,  which  you  will  assist  James  in  looking  out 
for  a  spot  with  dwelling  house  and  other  farm  buildings^. 
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*  *  See  that  the  titles  be  good,  and  that  the  new 
-  ones  be  made  in  the  name  of  his  son,  that  he  may  neither 
sell  it,  exchange,  or  debt  it." 

James  McKay,  the  defendant,  went  into  possession  of 
the  land  in  question  in  May,  1851,  and  had  ever  since  con- 
tinued to  reside  on  it.  His  son  William  McKay,  in  whose 
name  the  deed  was  taken,  was  at  the  time  a  lad  of  eleven 
or  twelve  years  of  age.  He  lived  at  home,  and  worked  on 
the  place  until  1869,  when  he  conveyed  it  to  Hoist,  a  step- 
son of  the  defendant.  Hoist  was  examined.  He  said  : 
"What  I  paid  for  the  place  amounted  to  nearly  S700.  After 
1  purchased  I  lived  upon  it  Had  a  conversation  with 
James  after  buying  it.  I  was  working  the  place  on  shares 
before  I  bought  it.  He  came  to  my  room,  and  told  me  he 
understood  I  had  bought  from  William,  *  *  That 
the  place  was  not  William's ;  it  was  him  I  had  to 
deal  with,  and  if  I  wanted  to  stay  on  the  place  I  would 
have  to  give  him  a  share.  I  said  I  would  give  him  a  share 
as  before.  He  had  a  third  share  before.  I  had  been  work- 
ing the  place  two  years  before.  I  worked  on  shares  before 
with  Hazlit.  Hazlit  got  one-third  and  the  old  man  one- 
third.  *  *  I  worked  the  place  myself  after  I  bought  it. 
I  lived  in  the  house  with  the  old  man  the  first  winter,  I 
took  my  wife  there  to  live  in  the  fall.  Next  year  I  did 
the  general  work,  I  can't  say  what  share  I  gave  the  old 
man.  He  got  a  share.  There  never  was  any  particular 
division  ;  if  he  wanted  any  he  got  it.  *  *  Since  I  have 
bought  it,  I  have  worked  it,  or  had  tenants  there,  all  the 
time."  In  reply  to  the  question.  Has  any  person  worked 
it  except  by  your  consent  ?  the  witness  replied :  "  He 
(defendant)  has  had  help  of  his  own.  They  were  work- 
ing upon  his  garden.  He  had  not  any  to  do  the  general 
farming.  With  the  exception  of  the  two  acres  no  person 
has  been  working  there  without  my  consent,  that  I 
know  of."  Q.  "  What  did  he  tell  you  when  he  found 
out  that  you  purchased  from  William?"  A.  "He  told 
-me  if  I  wanted  to  stop  on  the  place,  I  would  have  to 
.give  him  a  share,  or  he  would  put  me  off,    I  lived  in 
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the  house  after  that.  He  threatened  to  Chancery  me — 
to  bring  a  suit  against  me.  I  generally  did  what  he 
wanted  to  avoid  it.  I  understood  for  his  life-time  he  had 
a  claim.    I  cannot  say  he  told  me  that. 

In  cross-examination  he  said  :  I  saw  an  advertisement 
in  the  papers  by  the  old  man  forbidding  any  one  to  buy 
the  place.  I  told  him-  the  morning  after  I  bought  that 
things  would  go  on  as  they  had  been  going  on.  Since 
then  they  have  been  going  on  as  before.  The  old  man  did 
not  know  I  was  giving  a  mortgage  to  the  plaintiffs."  Q. 
"  You  did  not  assert  your  title,  because  you  believed  he 
had  a  title  as  long  as  he  lived  ?"  A.  "  Yes.  *  *  j 
understood  that  when  I  bought  from  William.  *  I 
understood  it  from  the  old  man  before  *  *  He  asked 
me  (when  I  told  him  of  the  deed  from  William)  if  there 
was  any  reservation  for  him  in  the  deed.  I  told  him  he 
(William)  did  not  make  any,  and  then  he  said  William  had 
no  right  to  dispose  of  it  at  all.  *  *  I  never  had  any- 
thing to  do  with  the  part  where  he  had  his  house  and  where 
the  garden  was.  None  of  the  tenants  had  anything  to 
do  with  that.  There  would  be  about  two  acres.  When 
I  made  bargains  with  any  of  the  parties,  (as  to  working 
on  shares,  &c.,)  I  told  them  to .  have  nothing  to  do  with 
that  ;  that  the  old  man  wanted  that .  himself.  The  old 
man  was  always  assessed  for  the  place,  and  paid  the 
taxes.  He  always  said  it  was  his  for  his  lifetime 
it  was  to  be  his  son's  after  his  death  ;  that  is  the  way  I 
understood  it." 

The  defendant  said  :  "  He  (Hoist)  came  over  from  the 
other  side  some  time  in  1868.  I  think  he  wasn't  doing 
anything  in  particular,  and  I  had  had  a  person  to  work 
before.  He  said,  I  can  do  the  work  as  well  as  another,  and 
he  and  young  Hazlit  took  it  and  worked  it.  The  arrange- 
ment ^as,  that  1  was  to  have  my  share  what  I  wanted. 
Never  made  any  specific  bargain.  He  was  living  with 
me.  *  *  He  simply  worked  for  me  the  same  as  any 
other  man  I  hired.  He  worked  for  his  board.  He  never 
asserted  any  other  claim.    He  worked  under  me.  When. 
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I  discovered  the  Hoist  deed,  I  told  him  William  had  no 
business  to  give  a  clear  deed.  I  said  he  might  sell  his  right, 
but  had  no  right  to  give  a  title.  *  *  Since  I  first  went 
into  possession  I  have  never  ceased  to  have  control  over  it. 
*  *  I  considered  the  place  mine,  but  it  was  in  common, 
because  we  all  had  our  living  in  common  out  of  it,  and  I 
have  o'ot  what  I  wanted  since  Hoist  had  the  deed.  I  never 
got  any  definite  part.  We  never  divided.  If  he  wanted 
anything  he  took  it,  and  if  I  wanted  anything  I  went  and 
took  it.  I  allowed  him  to  lease  to  whom  he  liked.  It 
made  no  difierence.  He  may  have  told  me  he  was  the 
owner.  If  so  it  was  in  a  heat,  and  I  did  not  mind  it.  *  * 
We  had  a  dispute  about  trimming  the  orchard.  He  did 
not  claim  to  own  it.  I  have  always  worked  what  was  be- 
tween the  fence — the  garden  and  orchard.  I  allowed  Hoist 
to  work  the  other  part.  That  was  as  much  as  I  could 
manage."  Q.  "  Did  you  ever  claim  anything  more  than 
a  life-interest "  ?  A.  "  That  is  another  matter.  Within 
last  six  or  seven  months  I  did ;  before  that  I  never  did.  I 
had  no  occasion." 

There  was  some  evidence  that  Hoist  had  referred  persons 
who  wished  to  rent  the  pasturage  to  the  defendant,  or  that 
they  had  dealt  with  defendant  for  it. 

There  was  no  evidence  that  the  plaintiffs  had  any  notice 
of  the  defendant's  possession,  or  of  the  circumstances  under 
which  the  property  was  bought. 

The  learned  Judge  held  that  the  possession  of  Hoist  was 
the  possession  of  the  defendant,  so  in  law  the  possession 
was  the  defendant's  all  the  time.  He  therefore  nonsuited 
the  plaintiffs,  reserving  leave  to  them  to  move  to  enter  a 
verdict  for  themselves  if  the  Court  should  think  they  were 
entitled  to  recover  any  of  the  land. 

In  this  term,  May  18,  1881,  Robinson,  Q.C.,  obtained 
a  rule  nisi  to  set  aside  the  nonsuit,  and  enter  a  verdict  for 
the  plaintiff*  pursuant  to  leave  reserved,  on  the  ground,  that 
the  plaintiffs  proved  their  title  to  the  land  in  question  and 
that  the  defendant  proved  no  title  thereto  under  the 


COMMON  PLEAS,  EASTER  TERM,  44  VIC,  1881. 

Statute  of  Limitations  or  otherwise  ;  or  for  a  new  trial,  on 
the  ground  that  the  plaintiffs  proved  a  good  paper  title, 
and  the  evidence  was  insufficient  to  warrant  a  verdict  for 
the  defendant  McKay,  on  the  ground  of  length  of  posses- 
sion as  against  the  plaintiffs. 

During  the  same  term,  May  80,  1881,  Maclennan,  Q.C., 
shewed  cause. 

Robinson,  Q.C.,  supported  the  rule. 

The  arguments  sufficiently  appear  from  the  judgments. 

The  following  cases  were  referred  to,  Orr  v.  Ott,  31  U. 
C.  "R.  13  ;  Cooper  v.  Hamilton,  45  U.  C.  K.  502  :  Foley  v. 
Foley,  26  Grant  463  ;  Rob.  &  Jos.  Dig.  pp.  2122,  4606,  and 
■  cases  there  cited. 

June  24,  1881.  Osler,  J. — The  plaintiffs  are  purchas- 
ers for  value,  without  notice,  and  are  clearly  protected  by 
section  81  of  the  Registry  Act,  R.  S.  0.  ch.  Ill,  against  any 
-eqitable  interest  by  the  defendant:  Roe  v.  Braden,  24  Grant 
589  ;  Cooley  v.  Smith,  40  U.  C.  R.  543. 

The  defence  rests  wholly  upon  the  Statute  of  Limita- 
tions. The  person  who  had  the  legal  title  was  in  actual 
possession  in  the  sense  of  residing  on  the  land  during  the 
whole  period  which  the  defendant  relies  upon  as  confer- 
ring OD  him  the  statutory  title. 

If  his  contention  is  well  founded  the  position  of  the 
plaintiffs  is  one  of  some  hardship,  as  they  advanced  their 
money  to  one  who  had  the  registered  legal  title — to  the 
owner  in  fee  simple  in  possession. 

The  Registry  Act  protected  them  against  the  imputa- 
tion of  constructive  notice  of  any  equitable  interest  in  the 
defendant  arising  from  the  fact  that  he  also  was  in  posses- 
sion of  the  land. 

The  defendant  says  that  Hoist's  possession  was  his  pos- 
;  session,  and  because  Hoist  got  possession  from  him  he  can- 
not deny  his  title  without  going  out  of  possession,  and  so 
the  statute  has  run  against  him. 

The  case  is  to  be  looked  as  free  from  any  equities  of  the 
defendant  against  Hoist.    Hoist  and  the  defendant  then 
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being  in  the  joint  occupation  of  the  premises  under  a  lease 
from  the  latter,  on  shares,  Hoist  acquires  the  legal  title  in 
fee.  Probably  he  could  not  have  defended  under  his  deed 
an  action  of  ejectment  at  the  defendant's  suit,  but  should 
first  have  given  up  possession.  But  Avhen  he,  or  the 
plaintiffs  brings  the  action  on  the  deed,  the  very  thing 
is  done  which  the  cases  sa}^  should  be  done,  viz.,  the  title 
is  tried  in  an  action  against  the  landlord. 

The  case  then  is  that  Hoist  and  the  defendant  were  in 
joint  occupation  of  the  land  by  permission  of  the  latter. 
The  former  acquires  the  legal  title  in  fee,  and  they  con- 
tinue to  work  the  place  on  shares  as  before,  both  remain- 
ing in  actual  possession.  We  were  referred  to  no  authority 
for  the  defendant's  contention  that  during  this  time  his 
possession  was  ripening  into  a  statutory  title  against  Hoist 
and  his  mortgagees,  and  I  have  not  been  able  to  discover  any. 

In  Reading  v.  Royston,  2  Salk.  423,  it  is  laid  down 
that  The  Statute  of  Limitations  never  runs  against  a  man, 
but  when  he  is  actually  ousted  or  disseized  ;  *  *  and 
where  two  men  are  in  possession,  the  law  will  adjudge  it 
in  him  that  hath  the  right,"  which  I  take  to  mean  the  legal 
right. 

Richards,  C.  J.,  in  Orr  v.  Orr,  81  U.  C.  R.  13,  at  p.  16, 
,  says :  It  is  true  that  case  was  decided  long  before  our 
Real  Property  Act,  of  4  Wm.  IV.  ch.  1,  was  passed,  yet 
when  both  parties  are  in  actual  possession  by  living  on  the 
land  the  statute  cannot  run  against  the  owner." 

In  McConaghy  v.  Denmark,  4  Sup.  Ct.  R.  609,  Gwynne, 
J.,  at  p,  632,  says  :  "By  a  long  unbroken  chain  of  decisions 
extending  over  a  period  of  upwards  of  forty  years,  it  has 
been  held  by  the  Courts  in  Upper  Canada  that  the  posses- 
sion which  will  be  necessary  to  bar  the  title  of  the  true 
owner  must  be  an  actual,  constant,  visible  occupation  by 
some  person  or  persons  *  *  to  the  exclusion  of  the  true 
owner,  for  the  full  period  of  twenty,"  (now  ten)  years," 
Here  there  has  certainty  been  no  exclusion  of  the  true  legal 
owner. 

8 — VOL.  XXXII  CP. 
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It'  is  much  to  be  regretted  that  the  ill-devised  pre- 
caution adopted  by  the  defendant's  father  to  secure  him  in 
the' enjoyment  of  his  land,  has  by  the  fraud  of  his  son  proved 
to  be  the  means  of  depriving  him  of  it. 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover 
everything  except  the  house  and  garden,  a  piece  of  land 
containing  about  two  or  four  acres,  as  to  v^^hich  there  is 
a  good  deal  of  evidence  to  shew  that  the  defendant  always 
retained  and  claimed  exclusive  possession. 

The  verdict  mnst  be  entered  accordingly.  The  parcel  of 
land  to  which  we  think  the  defendant  entitled  is  .  some- 
times spoken  of  as  containing  two  and  sometimes  four  acres. 
It  seems  however  to  be  fenced  off  from  the  rest  of  the 
farm,  and  can  doubtless  be  identified  without  difiiculty. 

Wilson,  C.  J. — The  defence  is  length  of  possession  under 
the  following  circumstances  :  James  McKay,  the  defendant, 
in  or  about  1851,  agreed  to  buy  the  land  in  question.  His 
father  in  Scotland  sent  the  money  to  buy  it,  not  to  the 
defendant  but  to  his  other  son  Dr.  McKay,  and  by  family 
arrangement  the  deed  of  the  land  was  taken,  not  in  the 
name  of  the  defendant,  but  in  the  name  of  his  son  William, 
a  lad  then  of  about  twelve  years  of  age.  The  defendant 
and  his  family  moved  to  the  land,  and  the  defendant  has 
been  there  from  that  time  to  the  present.  The  family 
residence  was  always  considered  to  be  the  special  property 
of  the  defendant,  and  the  garden  and  orchard  about  it, 
comprising  in  all  from  two  to  four  acres.  The  son  William 
resided  with  his  father  for  several  years  ;  then  he  went  to 
the  United  States,  and  returned  here,  and  in  1869  conveyed 
in  fee  to  Harold  Hoist,  his  step-brother,  for  about  S700, 
the  defendant  having  married  the  mother  of  Hoist ;  and 
Hoist  mortgaged  the  property  in  November,  1870,  and 
again  in  December,  1874,  to  the  plaintiffs. 

There  is  no  doubt  the  conveyance  was  taken  in  the 
name  of  the  defendant's  son,  to  prevent  the  defendant  from 
disposing  of  it  or  wasting  it,  and  that  the  son  was  a  mere^ 
trustee  for  his  father. 
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They  were  under  the  impression  the  father  had  the 
land  for  his  life,  and  that  it  should  then  fall  to  the 
son. 

The  son,  before  selling  to  Hoist,  mortgaged  the  land  to 
one  Battersby,  and  Hoist  gave  the  son  $250  and  assumed 
that  morto-ao'e  when  he  bouo-lit  from  the  son.  Hoist  had 
full  knowledge  of  all  the  facts  and  circumstances  of  the 
defendant's  title  when  he  bought  from  the  son.  For  the 
last  twenty  years  the  land  has  been  worked  on  shares,  the 
defendant  J  not  doing  the  work,  and  always  getting  his 
share.  No  one  but  himself  ever  worked  or  interfered  with 
the  house  plot.  He  has  always  been  assessed  for  the  whole 
land  and  paid  the  taxes  and  lived  upon  it.  He  complained 
to  Hoist  of  his  son's  selling  the  land,  and  denied  his  right 
to  do  it. 

The  plaintiffs  do  not  seem  to  have  had  any  notice  or 
knowledge  of  the  defendant's  occupation;  in  which  case 
their  title,  unless  by  the  Statute  of  Limitations  cannot  be 
impeached.  And  I  think  it  is  not  affected  in  this  case  by 
the  statute,  excepting  as  to  the  dwelling-house  and  plot  of 
ground  attached  to  it,  of  which  the  defendant  has  always 
had  the  exclusive  possession,  with  the  assent  of  his  son  and 
of  Hoist,  the  two  trustees.  And  as  possession  is  a  question 
of  fact,  it  may  properly  be  assumed  the  trustees  and  cestui 
que  trust  gave  to  the  defendant  the  absolute  possession  of 
that  part  of  the  property. 

The  possession  by  the  defendant  was  consistent  with 
the  relation  of  the  parties  as  trustee  and  cestui  que  trusty 
and  the  occupation  and  possession  jointly  by  the  trustee 
was  consistent  with  the  terms  of  the  deed.  The  defen- 
dant has  a  valid  title  against  his  son,  and  against  Hoist, 
and  against  all  persons  claiming  from  them  who  had  notice 
of  the  unexpressed  but  existing  trust  in  favour  of  the 
defendant ;  but  the  plaintiffs  had  not  such  notice,  and 
they  are  purchasers  for  valuable  consideration.  The  trust 
should  have  been  expressed  in  the  conveyance  to  the  son, 
or  the  son  should  have  made  a  declaration  of  trust  when 
he  came  of  age  in  favour  of  the  father,  and  the  interest 
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would  then  have  appeared  in  the  registry  office,  and  all 
persons  would  have  had  notice  of  the  trust. 

I  regret  to  say  the  rule  must  be  made  absolute,  but  not 
to  the  extent  of  affecting  the  dwellinghouse  and  plot  of 
-about  four  acres  attached  to  it. 

Galt,  J.,  being  engaged  at  the  Assizes,  took  no  part  in 
the  judgment. 

Rule  accordingly. 


Vanderlip  v.  Smyth. 

Road  company — Tolls — Cliech  gate — Authority  to  erect — Ratification. 

'  The  plaintifiF,  a  stage  driver,  was  in  the  habit  of  driving  passengers  over 
that  part  of  the  road  of  a  company  incorporated  under  C.  S.  U.  C.  ch. 
49,  and  previous  Acts,  from  T.  to  the  terminus  of  a  street  railway  laid 
down  on  the  line  of  the  road,  being  between  two  principal  gates  on  the 
road,  a  distance  of  nearly  three  miles,  thus  using  many  miles  of  the 
road  daily.  The  defendant  who  was  the  lessee  and  manager  of  the 
road,  erected  a  check  gate  across  the  road  at  a  point  within  the  space 
travelled  by  the  plaintiff,  and  then  enforced  payment  of  a  toll  of  five 
cents  each  way  from  the  plaintiff,  giving  a  ticket  to  pass  through  the 
principal  gate  beyond. 

,  Held,  that  such  check  gate  was  legally  erected,  and  the  toll  was  legally 
demanded ;  and  that  the  fact  that  the  plaintiff  did  not  intend  to  pass 
through  a  principal  gate  could  make  no  difference. 

The  road  company  consisted  of  four  persons,  of  whom  F.  and  another 
personally  signed  an  authority  to  the  defendant  to  erect  the  gate, 
and  F.  signed  for  the  other  two  under  powers  of  attorney  for  the 
management  of  their  affairs,  but  not  specially  referring  to  this  road. 
After  action  commenced  these  two  ratified  F.s  act  by  endorsement  on 
the  back  of  the  authority.    Held,  sufiicient. 

This  was  an  action  on  the  common  counts,  to  recover 
back  moneys  alleged  to  have  been  illegally  exacted  for 
tolls. 

The  cause  was  tried  before  Armour,  J.,  without  a  jury, 
rat  St.  Catharines,  at  the  Spring  Assizes  of  1881. 

It  appeared  that  the  defendant  was  lessee  and  manager 
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of  the  St.  Catharines,  Thorold  and  Suspension  Bridge 
Road  Company,  a  company  incorporated  under  Consol. 
Stat.  U.  C.  ch.  49,  and  previous  Acts. 

The  plaintiff  was  a  stage  driver  residing  in  the  town  of 
Thorold,  and  was  in  the  habit  of  plying  and  carrying 
passengers  over  that  part  of  the  defendants'  road  between 
Thorold  and  the  terminus  of  the  St.  Catharines  street  rail- 
way (which  was  laid  down  on  the  line  of  that  road),  a 
distance  of  about  two  miles. 

There  was  a  principal  toll  gate  north  of  or  beyond  the 
terminus  of  the  street  railway,  known  as  the  Merritton  gate, 
and  another  in  the  opposite  direction,  beyond  the  plaintiff's 
starting  point,  the  distance  between  them  being  nearly 
three  miles. 

The  defendant  erected  a  check  gate,  known  as  E-iordan's 
check  gate,  across  their  road  at  a  point  within  the  space 
travelled  by  the  plaintiff,  distant  twenty-two  chains  and 
fifty-five  links  from  the  terminus  of  the  street  railway 
and  forty-one  chains  and  forty  links  from  the  Merritton 
gate,  and  then  enforced  payment  of  a  toll  of  five  cents  at 
the  check  gate,  giving  a  ticket  there  which  entitled  the 
holder  to  pass  through  the  Merritton  gate.  When  returning 
from  the  street  railway  terminus  the  same  toll  was  deman- 
ded at  the  check  gate. 

The  reason  given  for  erecting  the  check  gate  was,  that 
the  plaintiff  was  in  the  habit  of  using  in  the  aggregate 
from  thirty-five  to  sixty  miles  of  the  road  daily  without 
paying  toll. 

The  plaintiff's  contention  was  that,  as  he  did  not  pass  a 
principal  gate,  and  the  defendant  had  reason  to  believe  he 
had  no  intention  of  doing  so,  toll  could  not  be  legally 
exacted  from  him,  in  short,  that  he  had  a  right  to  travel 
over  the  whole  distance  between  the  two  principal  gates 
free  of  toll ;  the  defendant  having  no  right  to  erect  a  check 
gate  to  prevent  him  or  others  from  doing  so. 

It  was  also  contended  that  there  was  no  evidence  of  the 
check  gate  having  been  erected  by  the  authority  of  the 
owners  of  the  road. 
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As  to  this,  it  appeared  that  the  road  and  all  the  rights 
and  powers  of  the  road  company  had  become  legally  vested 
in  the  Right  Rev.  T.  B.  Fuller,  Mrs.  Fuller,  Valancey 
E.  Fuller,  and  Eliza  Smyth,  under  whom  the  defendant 

.  claimed,  and  an  instrument  was  proved,  bearing  date  the 
9th  July,  1880,  by  which  they  authorized  the  defendant, 

.  as  manager  of  the  road  and  on  their  behalf,  to  erect  a  check 
gate  at  Riordan's  Bridge  to  the  principal  gate  at  Merritton 
and  to  collect  toll  thereat.  This  authority  was  executed 
by  Valancey  E.  Fuller  and  Eliza  Smyth  in  person,  and  by 
Dr.  and  Mrs.  Fuller  by  Yalancey  E.  Fuller,  who  was 
then  the  holder  of  very  wide  general  powers  of  attorney 
from  both  of  them  for  the  management  of  their  affairs,  but 
which  did  not  specially  refer  to  their  interest  in  the  road. 
After  action  brought.  Dr.  and  Mis.  Fuller,  by  memorandum 
endorsed  on  the  instrument  referred  to,  expressly  ratified 
and  confirmed  it  and  the  act  of  their  attorney  in  signing 
the  same  on  their  behalf. 

A  verdict  was  entered  for  the  defendant. 

In  Easter  term,  May  17,  1881,  McClive  obtained  a  rule 
nisi  to  set  aside  the  verdict  for  the  defendant  and  to  enter 
a  verdict  for  the  plaintiff,  pursuant  to  leave  reserved,  for 
$149,  or  such  other  sum  as  the  Court  might  think  the 
plaintiff  entitled  to  recover,  on  the  grounds,  among  others 
not  necessary  to  be  specified,  that  the  defendant  had  no 
power  to  collect  and  demand  tolls  from  the  plaintiff,  who 
did  not  intend,  as  the  defendant  well  knew,  to  pass  any 
main  gate  of  the  road  in  question ;  nor  had  the  defendant 
power,  at  all  events,  to  collect  tolls  on  the  return  trip,  the 
plaintiff  not  having  previously  passed,  as  the  defendant 
well  knew,  any  main  gate ;  nor  had  the  defendant  power  to 
erect  the  check  gate  through  which  the  plaintiff  passed 
and  was  compelled  to  pay  tolls  at;  nor  could  the  defendant 

^  erect  and  maintain  a  check  gate  for  the  purpose  of  com- 
pelling the  plaintiff  and  the  plaintiff  only  to  pay  tolls. 
During  this  term,  May  27, 1881,  Bethune,  Q.C.,  and  JVes- 

,  bitt  shewed  cause.   The  check  gate  was  erected  so  as  to 
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prevent  the  daily  use  of  the  road  by  the  plaintiff  to  the 
large  extent  he  did  without  paying  toll.  There  was  clearly 
a  right  to  erect  the  check  gate  and  to  collect  tolls  there. 
No  more  than  five  miles  of  road  was  charged  for,  as  the 
plaintiff  was  given  a  ticket  entitling  him  to  pass  through 
the  next  main  gate.  iThe  fact  that  the  defendant  knew 
that  the  plaintiff  did  not  intend  to  pass  through  the  main 
gate,  or  that  the  check  gate  was  erected  specially  to  collect 
tolls  from  him,  can  make  no  difference.  There  was  also 
equall}^  power  to  collect  tolls  on  the  return  trip.  Then  as 
to  the  power  of  the  defendant  to  erect  the  gate.  The 
defendant  as  lessee  and  manager  of  the  road  had  the 
power  to  erect  the  gate.  Special  authority,  however,  was 
given  him  from  the  company  to  do  so.  The  point  on  which 
this  authority  is  questioned  is  as  to  V.  E.  Fuller's  right 
under  the  powers  of  attorney  to  sign  for  the  Bishop  of 
Niagara  and  Mrs.  Fuller.  The  powers  of  attorney  clearly 
gave  him  power  to  do  so;  at  all  events,  they  subsequently 
ratified  his  act,  and  it  is  immaterial  that  it  was  after  action 
brought.  They  referred  to  Little  v.  Dundas  and  Waterloo 
Macadamized  Road  Co.,  2  C.  P.  399,  401  ;  Yorkville  and 
Vaughan  Flank  Road  Co.  v.  BoMivin,  27  U.  C.  R  494, 
20  C.  P.  312;  H'lingerford  Market  Co,  v.  City  Steamboat 
Co.,  3  L.  T.  N.  S.  732,  734. 

McClive,  contra.  The  proper  construction  to  place  on  the 
statute  is,  that  tolls  can  only  be  charged  at  a  main  gate, 
except  when  persons  are  trying  to  avoid  the  ma^n  gate,  as, 
for  instance,  by  a  cross  road,  then  a  check  gate  may  be 
errected  and  tolls  charged  thereat.  Here  the  plaintiff  never 
intended  to  pass  through  or  attempted  to  avoid  the  main 
gate,  of  which  the  defendant  was  well  aware.  There  was 
no  power  to  erect  a  check  gate  merely  to  compel  payment 
of  tolls  by  the  plaintiff  alone.  In  any  event  tolls  could 
not  be  charged  on  the  return  trip  :  Yorkville  and  Vaughan 
Plank  Road  Co.  v.  Baldzuin,  27  U.  C.  P.  494,  20  C.  P.  312 ; 
Stanley  v.  Mortlock,  L.  P.  5  C.  P.  497  ;  Harding  v.  Head- 
ington,  L.  P.  9  Q.  B.  157  ;  Lexington,  c&c.  Road  Co.  v.  Redd, 
2  B.  Monroe,  Kentucky,  30  ;  Veitch  v.  Trustees  of  Exeter. 
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Roads,  8  E.  i&  B.  986;  Regina  v.  Brown,  18  C.  P.  856,, 
Then  as  to  the  other  point.  The  powers  of  attorney  gave 
y.  E,  Fuller  no  authority  to  sign  for  the  others,  and  the 
ratification  after  action  commenced  was  not  sufficient. 

June  24,  1881.  Osler,  J. — The  Act  under  which  the 
road  in  question  was  constructed,  Consol.  Stat.  U.  C.  ch. 
49,  provides,  (sec.  74)  that  when  two  or  more  miles  of 
the  road  have  been  completed  tolls  may  be  taken  therefor. 

Sec.  75  enacts  that  tolls  at  a  certain  rate  per  mile  may 
be  taken  by  the  company  at  each  time  of  passing  each  gate 
for  any  portion  of  such  road  on  either  side  or  on  both  sides 
of  the  said  gate,  (not  being  more  than  five  miles)  to  the  next 
gate  or  gates  on  the  same  road,  if  any,  and  not  exceeding 
fi.ve  miles  in  the  whole,  or  for  the  whole  of  such  road  if  the 
length  thereof  do  not  exceed  five  miles,  and  there  be  only 
one  gate  thereon. 

Sec.  80.  The  company  may  erect  such  number  of  toll 
gates,  check  gates,  and  side  bars  in,  along,  or  across  the  said 
roads,  and  fix,  regulate  and  collect  such  tolls,  not  exceeding 
the  specified  rates,  to  be  collected  at  each  gate,  check  gate, 
or  side  bar,  as  they  deem  expedient,  and  may  from  time  to 
time  alter  such  tolls,  toll  gates,  check  gates  and  side  bars. 

Sec.  81.  No  tolls  shall  be  taken  for  merely  crossing  any 
road,  or  for  travelling  thereon  in  crossing  from  one  trans- 
verse road  to  another  when  the  distance  between  such 
transverse  roads  does  not  exceed  100  yards. 

Sec.  82.  In  case  the  company  deems  it  necessary  or  con- 
venient to  erect  a  check  gate  on  any  part  of  their  road,, 
they  shall  not  demand  toll  at  both  the  check  gate  and  the 
gate  to  which  it  acts  as  a  check ;  but  tickets  shall  be  issued 
at  the  cheek  gate  on  payment  of  the  toll  demanded,  clearing 
the  principal  gate,  and  vice  'yers(X,and  the  distance  regulating 
the  rates  of  toll  shall  not  be  calculated  between  any  of  the 
check  gates  and  the  principal  gates  on  the  road,  but  only 
between  the  principal  gates  themselves. 

By  the  99th  section  a  penalty  is  imposed  upon  any  per- 
son who,  after  proceeding  on  the  road  with  any  vehicle  or 
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animal  liable  to  pay  toll,  turns  out  of  the  road  into  any- 
other  road  or  field  to  avoid  payment  of  tolls,  and  enters 
upon  the  toll  road  beyond  any  of  the  said  gates,  or  check 
gates,  whereby  payment  of  toll  is  evaded. 

Looking  at  those  sections,  I  am  of  opinion  that  the  check 
gate  in  question  was  legally  erected. 

Any  person  may  travel  on  the  road  without  being  liable 
to  pay  toll  so  long  as  he  does  not  pass  through  a  gate,  or 
turn  out  of  the  road  to  pass  round  it  for  the  purpose  of 
avoiding  the  toll.  He  may  "  fairly  contrive  to  use  so  little 
of  the  road  as  never  to  become  liable  :"  Veitch  v.  Trustees 
of  Exeter  Roads,  8  E.  &  B.  986 ;  Stanley  v.  Mortlock,  L.  R. 
5  C.  P.  497 ;  Lexington,  &c.  Road  Co.  v.  Redd,  2  B.  Monroe,, 
(Kentucky,)  30.  He  may  thus  travel  over  the  whole  dis- 
tance between  the  two  gates  as  often  as  he  pleases  without 
paying  toll. 

If,  however,  he  passes  a  gate,  the  company  may  take  toll 
for  a  distance  not  exceeding  five  miles,  consisting  of  any 
portion  of  the  road  on  either  or  both  sides  of  the  gate,  to 
the  next  gate  or  gates.  In  the  latter  case,  i.  e.,  if  the  dis- 
tance is  reckoned  on  both  sides  of  the  gate,  the  traveller 
would  pay  for  that  part  of  the  road  he  had  already  passed. 
But,  in  order  to  prevent  persons  from  using  any  consider- 
able portion  of  the  road  without  paying  toll,  the  owners 
are  empowered  (sees.  80,  81)  to  erect  check  gates  across  it 
at  any  'place  where  they  may  deera  it  convenient  to  do  so. 
The  check  gate  secures  payment  of  toll  before  the  principal 
gate  is  reached  by  those  who,  after  using  the  road  beyond 
the  check  gate,  might  either  turn  out  of  it  into  another 
road  or  turn  back  before  coming  to  the  principal  gate. 
The  toll  is  payable  at  the  check  gate  instead  of  at  its  prin- 
cipal gate  by  those  passing  in  the  direction  of  that  gate 
and,  being  paid,  the  principal  gate  is  cleared  to  the  next 
gate  in  that  direction,  and  the  traveller  may,  if  he  pleases, 
use  so  much  of  the  road  without  further  toll. 

The  fact  that  the  plaintiff  was  not  in  the  habit  of  passing, 
and  did  not  intend  to  pass  that  gate  is  not  material.  The 
very  object  of  a  check  gate  is  to  intercept  those  who  will 
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use  the  road  without  going  through  the  main  gate,  and  that 
is  what  the  plaintiff  was  doing. 

.  In  my  opinion,  therefore,  the  toll  was  legally  exacted, 
and  there  is  no  pretence  for  saying  that  it  was  excessive  in 
amount. 

As  regards  the  authority  under  which  the  defendant 
erected  the  gate.  The  instrument  which  purported  to 
confer  the  authority  was  executed  by  two  of  the  owners  of 
the  road ;  and  one  of  these  owners,  assuming  to  act  under 
powers  of  attorney  from  the  other  two,  executed  it  in  their 
names  for  them.  The  defendant  thereupon,  under  the 
authority  of  that  instrument,  erected  the  gate.  It  may  be 
assumed  that  the  powers  of  attorney  did  not  authorize  Mr. 
V.  E.  Fuller  to  execute  it,  but  the  subsequent  ratification 
by  Dr.»and  Mrs.  Fuller,  although  after  action  brought,  was, 
in  my  opinion,  sufficient.  See  Ancona  v.  Marks,  7  H.  &  N. 
686 ;  Armory  v.  Delamirie,  1  Sm.  L.  C,  7th  ed.,  357,  364, 
.  et  seq. 

I  think  the  rule  should  be  discharged. 

Wilson,  C.J. — I  understand  sec.  84  of  "  The  General 
Road  Companies  Act,"  K  S.  O.  ch.  152,  to  mean : — 

1.  That  whoever  passes  a  gate  shall,  for  each  time  of 
passing,  pay  toll,  however  short  the  distance  may  be  which 
the  traveller  used  the  road. 

2.  That  the  distance  which  the  traveller  may  use  the 
Toad  may  be  reckoned  from  the  point  from  which  he  started 
on  one  side  of  the  gate  he  passes  through,  to  a  point  five 
miles  from  his  starting  point;  and  if  there  be  a  toll  gate 
-at  that  point  he  pays  there,  but  if  there  is  not  he  may 
travel  free  to  the  next  gate  beyond  it. 

It  is  impossible  to  calculate  the  distance  which  each 
person  within  gates  travels,  or  has  travelled,  before  he 
comes  to  a  general  gate,  and  to  have  another  gate  beyond 
that  general  gate  for  the  mere  purpose  of  catching  him 
when  he  has  had  his  allowance  of  five  miles  travel  upon 
the  road. 

It  commonly  happens,  therefore,  that  a  person  within 
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one  gate  may  travel  just  so  far  as  lie  can  travel  to  the 
next  general  gate  and  not  pass  through  it,  and  may  so 
travel  three  or  four  miles  upon  the  road  without  toll ;  but 
if  such  person,  as  the  defendant  has  done  here,  were  to  keep 
his  teams  upon  the  road  a  great  deal  of  the  time,  travelling 
thus  between  gates  many  miles  a  day,  it  should  be  and  I 
think  it  is  in  the  power  of  the  owners  of  the  road  to  stop 
that  kind  of  user  of  the  road  by  a  check  gate,  so  that  such 
person  should  at  any  rate  pay  toll  for  his  travel 

The  Act  does  not  permit  tolj  to  be  charged  for  merely 
crossing  the  road,  nor  for  travelling  upon  it  in  passing  from 
one  transverse  road  to  another  so  long  as  the  distance 
travelled  upon  the  road  does  not  exceed  one  hundred  yards. 
So  the  toll  of  persons  may  be  commuted  for  with  those 
who  live  within  half  a  mile  of  the  gate  nearest  to  them, 
and  farmers  who  pass  a  gate  adjoining  their  farms  are 
exempt  from  toll  in  going  to  or  returning  from  work  on  their 
farms.  And  these  exemptions  and  special  provisions  shew 
that  a  person  cannot  be  at  liberty  to  use  miles  of  the  road 
day  by  day,  and  with  many  teams,  free  of  toll ;  and  of 
necessity  a  gate,  (and  in  such  case  it  would  be  a  check 
gate),  may  be  erected  to  prevent  him  from  going  altogether 
toll  free. 

Galt,  J.,  being  engaged  at  the  Assizes,  took  no  part  in 
'(the  judgment. 


Rule  discharged. 
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Mills  et  al.  v.  Kerr  et  al. 

Assignment  for  benefit  of  creditors— Restriction  to  parnership  creditors — - 
Parol  evidence  of  intent. 

G.  and  W.,  who  were  in  partnership  under  the  name  of  G.  &  W.,  becom-- 
ing  insolvent,  made  an  assignment  to  the  plaintiffs  of  all  the  partnership 
estate,  and  all  the  goods  and  effects  of  G.,  in  or  about  the  dwelling 
house  of  G.,  to  pay  all  the  creditors  of  G.  &  W.    It  was  proved  that 
there  were  separate  creditors. 

Held,  that  the  deed  was  void,  under  R.  S.  O.  ch.  118,  sec,  2,  as  providing 
only  for  the  partnership  creditors,  and  therefore  made  with  intent  to 
prefer  them  5  and  that  the  intent  of  the  parties  to  include  the  separate 
creditors  could  not  be  supplied  by  parol  evidence. 

Semble,  that  upon  the  evidence,  set  out  below,  the  defendants  were 
creditors  of  G.  alone. 

Interpleader  issue,  tried  before  Cameron,  J.,  without  a 
jury,  at  Guelph,  at  the  Spring  Assizes  of  1881. 

The  facts  were,  that  Goold  &  Wilson  carried  on  business 
in  partnership.  They  became  indebted  to  several  persons, 
and  unable  to  pay  their  debts. 

A  debt  was  incurred  to  the  present  defendants,  but 
whether  it  was  incurred  by  Goold  &  Wilson  or  by  Goold 
alone  was  disputed. 

The  plaintiffs  said  it  was  the  debt  of  the  partnership — 
the  defendants  that  it  was  the  separate  debt  of  Goold. 

The  debt  in  question,  for  which  a  judgment  was  secured 
in  the  County  Court  of  W^ellington,  was  founded  upon  a 
promissory  note,  dated  on  the  14th  day  of  October,  1880, 
payable  two  months  after  date,  drawn  thus : 

"  I  promise  to  pay  to  the  order  of  Kerr  &  Mackellar,  at 
their  banking  house  here,  the  sum  of  three  hundred  dol- 
lers  for  value  received.  Goold  &  Wilson. 

C.  E.  Goold,  '         J.  L.  Wilson." 

Goold's  account  of  the  transaction  was  : 

"  I  did  business  with  Kerr  &  Mackellar.  The  account 
was  opened  in  my  own  name.  I  did  the  business  of  the 
firm  through  that  means.  Notes  were  given  and  moneys 
checked  out  that  went  for  the  benefit  of  the  firm  altogether 
in  my  own  name.    I  did  not  allow  my  partner  to  draw 
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•checks.  I  signed  the  note  in  question  "Goold  &  Wilson." 
Some  of  the  proceeds  of  it  went  to  the  benefit  of  the  firm  ; 
most  of  them.  We  had  no  account  of  Goold  &  Wilson  at 
Mr.  Kerr's  bank.  He  refused  to  give  credit  to  the  firm  of 
Goold  &  Wilson.  He  said  he  did  not  wish  to  have  anything 
to  do  with  Wilson.  He  gave  credit  to  me  and  my  wife- 
I  think  it  was  a  mistake  putting  Goold  &  Wilson  on  the 
note  for  he  always  objected  to  it.  We  were  signing  other 
notes  Goold  &  Wilson,  and  sometimes  I  would  make  a 
mistake  before  I  would  think.  I  could  not  say  wh}^  he 
objected.  He  always  told  me  he  did  not  want  to  have 
anything  to  do  with  Wilson.  He  said  he  would  deal  with 
me  personally  if  I  secured  him.  I  took  it  from  Mr.  Kerr's 
office  and  got  my  wife  to  sign  it  [C.  E.  Goold.]  He  never 
treated  with  Goold  &  Wilson.  *  *  Mr.  Kerr  told  me 
I  would  have  to  put  my  name  under  Goold  &  Wilson.  I 
recollect  that,  and  so  I  put  it  on  at  that  time.  Before  I 
could  get  any  money  I  had  to  put  my  name  under  Goold 
&  Wilson." 

This  debt  was  sued  for  by  the  now  defendants  :  The 
writ  of  summons  was  issued  on  the  21st  of  December, 
1880,  and  was  against  and  was  served  upon  Goold,  upon 
Wilson,  and  upon  C.  E.  Goold,  the  wife.  Wilson's  name 
was  dropped.  The  declaration  was  against  Goold  and  his 
wife  only.  The  declaration  was  upon  the  note  and  on  the 
common  counts.  A  plea  was  put  in  to  the  common  counts, 
but  none  to  the  note,  and  judgment  was  signed  on  that 
count  by  default  on  the  30th  of  December.  An  execution 
was  sued  out.  Goold  and  Wilson  made  an  assignment  on 
the  4th  of  December,  1880,  to  the  now  plaintiflTs  for  the 
benefit  of  creditors — what  creditors  is  referred  to  hereafter. 
The  goods  were  advertised  by  the  plaintiffs  for  sale,  and 
on  the  morning  of  the  sale,  just  as  it  was  about  to  begin, 
on  the  31st  of  December,  the  sheriff*  entered  and  seized 
under  the  execution  in  question  at  the  suit  of  the  now 
defendants. 

The  question  before  the  learned  Judge  at  the  trial  was — 
the  assignment,  being  a  conveyance  of  all  the  estate  of 
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the  partnership  of  Goold  &  Wilson,  and  of  all  the  furni- 
ture, goods,  chattels,  and  effects  whatsoever  of  Goold,  (the 
personal  apparel  of  himself  and  family  excepted)  now  being 
in  and  about  the  dwelling  house  and  premises  of  the  said 
Goold,  to  pay  all  the  creditors  of  Goold  &  Wilson,  who 
were  in  insolvent  circumstances/ but  providing  for  the 
partnership  creditors  only,  and  not  for  the  separate  credi- 
tors of  the  respective  parties,  and  there  being  in  fact  such 
separate  creditors, — whether  the  assignment  was  valid 
under  the  R.  S.  0.  ch.  118,  sec.  2.,  as  against  the  present 
defendants  ? 

The  learned  Judge  was  of  opinion  the  assignment  would 
not  be  valid  if  the  intent  of  the  parties  was  to  be  governed 
by  the  wording  of  the  assignment,  but  he  thought  it 
was  not;  and  he  was  of  opinion,  as  the  evidence  shewed 
very  plainly  the  parties  did  intend  to  provide  for  pay- 
ment of  the  separate  creditors  of  the  respective  parties,, 
and  had  called  in  and  scheduled  their  names  as  parties  who- 
were  entitled  to  rank  upon  the  estate  and  to  be  paid  under 
the  assignment,  that  their  intent  was  not  to  defeat,  defraud, 
or  delay  the  creditors,  and  the  assignment  was  not  con- 
trary to  the  statute ;  and  he  therefore  entered  a  verdict  for 
the  plaintiffs. 

In  this  term,  May,  21  1881,  J.  H.  Macdonald  obtained  a 
rule  calling  upon  the  plaintiffs  to  shew  cause  why  the  ver- 
dict should  not  be  set  aside,  and  a  verdict  entered  for  the 
defendants,  the  same  being  against  law  and  the  weight  of 
evidence. 

During  the  same  term,  May,  27  1881,  Betkune,  Q.  C. 
shewed  cause.  The  deed  is  for  the  benefit  of  all  creditors,  and 
all  the  estate  of  the  partners  is  conve^^ed.  The  words  are 
sufficient  to  convey  all  the  individual  estate.  The  deed  will 
be  construed  to  include  all  the  creditors  separate  as  well  as 
joint,  unless  there  is  an  express  intention  that  some  are  to 
be  preferred.  The  evidence  however  shews  that  the  intent 
of  the  parties  was  that  the  deed  should  include  the  sepa- 
rate creditois,  and  the  learned  Judge  has  expressly  sa^ 
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found  ;  iind  there  has  been  a  parol  dehvery  of  the  separate 
estate  to  the  assignees,  and  possession  taken  by  them 
which  enured  to  the  benefit  of  the  separate  creditors.  The 
plaintiffs  also  attended  a  meeting  of  creditors  and  ratified 
the  deed.    The  Court  can,  if  necessary,  reform  the  deed. 

J.  E.  Rose,  contra.  The  learned  Judge  has  expressly 
found  that  the  deed  does  not  provide  for  the  separate 
creditors,  and  is  therefore  void  on  its  face,  as  it  prefers  the 
joint  creditors  and  thus  defeats  and  delays  the  separate 
creditors,  but  he  looks  outside  the  deed  for  the  intent,  and 
he  says  that  the  real  intent  was  that  the  separate  creditors 
were  to  be  included.  The  cases  shew  that  the  deed  alone 
must  govern,  and  the  intent  of  the  parties  cannot  be  sup- 
plied. There  can  be  no  amendment,  as  all  the  parties  are 
not  before  the  Court.  He  referred  to  Watts  v.  Hoivell, 
21  U.  C.  R.  255  ;  Taylor  on  Evidence  7th  ed.,  p.  1002,  sec. 
1201. 

June,  24  1881,  Wilson,  C.  J. — The  assignment  does  pro- 
vide for  the  payment  of  partnership  creditors  only. 

I  am  of  opinion  the  intent  in  the  statute  mentioned,  to 
defraud,  &c.,  must  be  govern^  by  the  terms  of  the  instru- 
ment alone.  The  parties  in  that  case  must,  for  the  purpose 
before  us,  be  held  to  have  contemplated  that  which  in  fact 
they  have  done. 

If  it  were  not  so  it  would  open  the  door  to  the  commis- 
sion of  constant  fraud,  and  it  would  leave  it  in  the  power 
and  caprice  of  a  jury  in  every  case  to  support  a  one- 
sided or  preferential  claim  expressed  in  the  plainest 
language,  in  the  face  and  apparently  in  direct  violation  of 
the  statute. 

The  assignees  have  no  power  to  go  beyond  the  terms  of 
their  trust.  They  cannot  pay  the  separate  creditors  after  its 
acceptance  by  the  partnership  creditors,  even  with  the  con- 
sent of  the  assignors. 

The  numerous  cases  in  which  deeds  of  this  kind  have 
been  held  to  be  void  because  payment  was  to  be  made  to 
scheduled  creditors  only,  might  probably  all  of  them  have 


72 


COMMON  PLEAS,  EASTER  TERM,  44  VIC,  1881. 


been  supported  if  the  actual  intent  of  the  parties  could 
have  been  enquired  into.  So  in  other  cases,  the  convey- 
ances which  were  made  for  the  partnership  creditors  only 
.  could  have  been  supported  as  made  for  the  separate  credi- 
tors as  well,  if  the  intent  were  not  determinable  by  the 
deed,  but  by  the  intent  of  the  assignors. 

A  deed  made  for  partnership  creditors  only  may  be 
supported  by  pleading  or  proving  that  there  were  in 
:  fact  no  separate  creditors  :  Rixon  v.  Emary,  L.  R.  3  C.  P. 
546. 

A  deed  which  provides  that  all  creditors  who  sign  and 
seal  it  shall  be  paid,  will  be  supported,  because  it  does  not 
by  its  terms  exclude  any  creditor  from  being  paid  :  Glap- 
.  ham  V.  Atkinson,  4  B.  &  S.  722  ;  McLaren  v.  Baxter,  L.  K 
2  C.  P.  559. 

If  the  now  defendants  be  partnership  creditors  of 
Goold  &  Wilson,  they  are  within  the  class  provided 
for  by  the  deed,  and  I  thought  if  they  were  so  the  deed 
could  be  supported,  as  it  might  be  said  it  did  not  prejudice 
them. 

But  it  seems,  even  if  they  were  or  are  creditors  of  the 
partnership,  may  so  long  as  they  are  not  assenting 

parties  to  it  dispute  its  validity,  by  shewing  it  does  not 
provide  for  payment  of  "  all  the  creditors  of  these  debtors 
ratably  and  proportionably,  and  without  preference 
or  priority,  their  just  debts,"  according  to  the  statute, 
because  the  excluded  or  separate  creditors  are  left  free  to 
enforce  their  legal  rights  against  the  debtors,  and  the}^- 
may  happen  to  sweep  off  the  whole  of  the  assets  before 
the  partnership  creditors  can  take  the  benefit  of  the  deed : 
..Ex.  p.  Glen,  Re  Glen,  L.  R.  2  Ch.  670  ;  Tomlinson  v. 
Button,  L  R.  8  Q.  B.  466. 

If  it  had  been  necessary  to  determine  whether  the  defen- 
dants were  partnership  creditors,  or  creditors  of  Goold 
a-lone,  I  should  say  they  were  the  creditors  of  Goold  alone, 
because  they  refused  to  have  any  dealings  with  the 
co-partner  Wilson,  and  preferred  dealing  with  Goold  per- 
sonally.   Having  so  elected  to  deal  with  Goold  alone,  and 
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disclaiming  all  dealings  with  Wilson,  tliey  could  never 
have  ranked  upon  the  partnership  estate. 
The  rule  must  be  made  absolute. 

OsLER,  J.,  concurred. 

Galt,  J.,  being  engaged  at  the  Assizes,  took  no  part  in 
the  judgment. 

Rule  absolute. 


The  Ontario  Bank  v.  Mitchell  et  al. 

Judgment  debtor — Examination  of. 

tin  examination  of  a  judgment  debtor  under  R.  S.  0.  ch.  50,  sec.  304,  the 
object  of  the  enquiry  is  to  shew  what  property  or  means  the  debtor 
has  at  the  time  of  the  examination  which  can  be  made  available  to  the 
creditor,  and  the  enquiry  is  not  restricted  to  the  period  of  the  contract- 
ing of  the  debt,  but  it  may  be  shewn  that  at  some  anterior  time,  no 
matter  how  far  back,  the  debtor  had  property,  as, to  which  he  may 
be  required  to  give  an  account  5  and  it  is  not  a  sufficient  answer  to  the 
enquiry  merely  to  say  that  it  has  all  been  disposed  of  before  the  debt 
was  incurred. 

On  May  31, 1881,  J.  B.  Clarke  moved  for  a  rule  for  each  of 
the  defendants  calling  upon  the  plan  tiffs  to  shew  cause  why 
the  order  of  Mr.  Justice  Armour,  herein — ordering  the  defen- 
dants, in  compliance  with  a  summons  therefor,  to  pay  the 
costs  of  the  examination  of  the  defendants  as  judgment 
debtors  under  the  E,.  S.  0.  ch.  50,  sec.  304,  and  the  costs  of 
the  application  for  the  said  order,  and  to  attend  at  their 
own  expense  and  submit  to  be  re-examined,  and  in  default 
thereof  to  be  committed  to  jail,  for  refusing  to  disclose 
their  property,  and  making  unsatisfactory  answers  respect- 
the  same — should  not  be  set  aside,  and  the  summons 
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mentioned  therein  discharged,  on  the  ground  that  the 
respective  defendants  have  complied  with  the  terms  of  the 
order  for  their  several  examinations,  and  that  they  cannot 
be  compelled  to  answer  questions  as  to  the  property  they 
had  prior  to  the  time  when  the  debt  or  liability  was  incurred. 
He  referred  to  Lemon  v.  Lemon,  6  P.  E.  184 ;  Schneider 
V.  Agnew,  6  P.  R.  338 ,  and  Hohhsv.  Scott,  23  XT.  C.  R.  621. 

June  1,  1881.  Wilson,  C.  J.,  delivered  the  judgment  of 
the  Court. 

The  R.  S.  O.  ch.  50,  sec.  304,  is  the  one  under  which  the 
examination  was  had.  It  provides  for  an  examination  of 
the  judgment  debtor.  1.  Touching  his  estate  and  effects, 
and  as  to  the  property  and  means  he  had  when  the  debt 
or  liability  which  was  the  subject  of  the  action  in  which 
judgment  has  been  obtained  against  him  was  incurred.  2. 
As  to  the  property  and  means  he  still  has  of  discharg- 
ing the  said  judgment.  3.  As  to  the  disposal  he  has  made 
of  any  property  since  contracting  such  debt  or  incur- 
ring such  liability.  4.  And  as  to  any  and  what  debts  are 
owing  to  him. 

And  by  section  305  : 

1.  Tf  the  debtor  refuses  to  disclose  his  property  or  his 
transactions  respecting  the  same;  2.  Or  does  not  make 
satisfactory  answers  respecting  the.  same  ;  3.  Or  if  it 
appears  from  such  examination  that  the  debtor  has  con- 
cealed or  made  away  with  his  property  in  order  to  defeat 
or  defraud  his  creditors, — the  Judge  may  make  an  order 
for  his  committal  to  the  common  gaol. 

The  answers  of  Mitchell  which  seem  to  have  been 
deemed  unsatisfactory  are  the  following : 

Q.  Are  you  willing  to  assign  your  interest  to  the  Onta- 
rio Bank  to  the  amount  of  their  claim  against  you  in  the 
partnership  assets  of  Mitchell  and  Oakes  ?"  A.  "  On  the 
advice  of  my  counsel  1  refuse  to  answer  the  question." 

In  another  action  against  the  same  defendants  the  same 
defendant  was  examined : 

Q.  ''Did  your  wife  on  the  22nd  of  August,  1879,  or  at 
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any  time,  mortgage  the  said  farm  to  Oakes,  your  partner, 
at  your  request  ?"  A.  "  I  refuse  to  answer  until  the  mort- 
gage is  produced."  Q.  "Why  Avas  the  mortgage  given  by 
your  wife  to  your  partner  Oakes?"  A.  "I  cannot  tell.  I 
know  that  Mr.  Oakes  has  a  mortgage.  I  refuse  to  answer 
for  what  purpose  the  mortgage  was  given  ?" 

The  defendant  Powell  in  one  of  the  cases  was  examined 
as  follows  : 

Q.  "Did  your  wife  pay  any  mortgage  on  the  said  pro- 
perty out  of  moneys  received  by  you  from  the  Canada 
Central  Railway  Company,  or  out  of  moneys  the  proceeds 
of  lands  received  by  you  for  the  said  company  ?"  A.  "  I 
refuse  to  answer  where  my  wife  got  the  money  to  pay  off 
any  incumbrance  on  her  property."  Q.  "  Did  you  give  to 
your  wife  any  moneys  received  by  you  from  the  Canada 
Central  Railwa}^  Company,  or  any  moneys  the  proceeds  of 
bonds  received  by  you  from  the  said  company?"  A.  "I 
never  kept  an  account  of  any  money  paid  my  wife  during 
the  past  25  years."  Q.  "  What  moneys  or  bonds  did  you 
receive  from  the  Canada  Central  Railway  Company  within 
the  last  three  years  ?"  A.  "  I  decline  to  answer,  on  the 
ground  that  those  bonds  and  their  proceeds  were  disposed  of 
long  before  this  debt  was  incurred."  Q.  *'  What  amount 
did  you  receive  ?"  A.  "  I  refuse  to  answer,  but  I  add  that 
the  proceeds  were  devoted  to  the  payment  of  my  just 
debts  and  other  legitimate  purposes."  Q.  "  Can  you  give 
me  the  particulars  of  the  debts  paid  and  the  legitimate 
purposes  to  which  this  money  was  applied?"  A.  "No." 
Q.  "  Have  you  any  real  estate  or  chattel  property  that  is 
not  mortgaged  to  its  full  value  ?"  '  A.  "  That  is  a  question 
for  my  creditors  to  establish." 

In  the  other  case  the  same  defendant  was  examined. 
His  answers  are  to  the  like  general  effect. 

The  following  questions  and  answers  are  material  to  be 
added. 

Q.  How  were  the  proceeds  of  these  bonds  disposed  of  ?" 
A.  "  I  decline  to  answer.  It  is  impossible  for  me  to  say." 
Q.  "  Was  any  part  of  the  moneys,  the  proceeds  of  these 
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bonds,  paid  to  one  Philip  Thompson  to  discharge  a  mort- 
gage from  your  wife  to  him  ?"  A.  "  I  decline  to  answer." 
Q.  "  Was  any  money,  the  proceeds  of  these  bonds,  paid  by 
you  to  your  wife,  and  if  so,  how  much,  and  when  ?"  A.  "  I 
utterly  decline  to  answer  any  further  questions  as  to  the 
disposal  of  these  bonds." 

The  defendant  refused  also  to  answer  what  mortgages 
he  had  given  upon  his  property  otherwise  than  by  saying 
whatever  mortgages  he  had  given  they  were  registered. 

The  principal  object  of  the  examination  is  to  inform  the 
creditor  what  property  or  means  the  debtor  has  to  satisfy 
the  judgment  debt  in  whole  or  in  part,  and  any  questions 
which  will  establish  or  may  establish  that  are  properly  put 
.  and  are  proper  to  be  answered.  The  creditor  is  also  enti- 
tled to  be  informed  what  property  or  means  the  debtor  had 
.  at  the  time  of  contracting  the  debt. 

The  defendants  seems  to  have  thought  the  creditor  can 
make  no  enquiry  further  back  than  to  that  period,  but  that 
is  to  misapprehend  the  chief  object  of  the  examination. 
The  chief  object  is  to  shew  what  property  the  debtor 
has  at  the  time  of  the  examination  which  can  be  made 
available  to  the  creditor,  and  it  is  material  in  making  or 
in  the  attempt  to  make  out  present  property,  to  shew  that 
at  some  anterior  time,  no  matter  how  far  back,  the  debtor 
had  property,  and  to  get  an  account  from  the  debtor  where 
that  property  is,  or  what  has  been  done  with  it. 

It  is  not  a  sufficient  account  of  property  acquired  before 
the  judgment  debt  was  incurred  to  say  it  all  had  been 
disposed  of  before  the  debt  was  incurred.  The  debtor 
must  shew  how,  when,  and  to  whom,  and  for  what  it  was 
disposed  of,  as  far  as  he  is  able  to  do  it. 

If  the  rule  were  as  the  defendants  contend  it  is,  the  exam- 
ination would  be  a  farce.  For  if  the  da}"  before  the  debtor 
incurred  a  debt  of  $1,000  he  had  received  property  to  the 
amount  of  $100,000  he  could  avoid  giving  any  account  of 
what  had  become  of  it  by  merely  saying  that  as  it  was  pro- 
perty he  had  received  before  the  debt  was  incurred  he  was 
not  bound  to  account  for  it,  or  by  saying  that  as  it  was  pro- 
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perty  received  before  the  debt  was  incurred,  I  account  for 
it  by  saying  it  lias  all  been  properly  applied  in  payment  of 
m}'  just  debts.  If  that  were  the  rule  the  statute  would  be 
utterly  valueless. 

These  general  answers  will  not  do.  Their  truth  or  accu- 
racy must  be  elicited  by  the  most  rigid  investigation,  for 
we  are  not  bound  to  believe  a  statement  merely  because  it 
is  under  oath;  it  must  be  credible  in  itself,  and  it  must  bear 
the  test  of  scrutiny. 

The  Statute,  section  306,  says:  "The  examination  shall 
be  conducted  in  the  same  manner  as  in  case  of  an  oral 
examination  of  an  opposite  party."  That  is,  by  a  close 
cross-examination  of  all  facts  and  circumstances  material 
to  the  eliciting  of  the  truth  ;  or  as  it  is  said  in  Republic  of 
Costa  Rica  v.  Stroushurg,  L.  R.  16  Ch.  D.  8,  at  p.  12.  ''The 
examination  is  not  only  intended  to  be  an  examination,  but 
to  be  a  cross-examination,  and  that  of  the  severest  kind." 

Without  such  an  examination  the  whole  proceeding 
would  be  a  waste  of  time  and  a  sham, 

We  have  no  hesitation  in  refusing  the  rule. 


Rule  refused. 
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Lee  v.  The  Public  School  Board  of  the  City  of 
Toronto. 

Special  Case. 

Public  schools —  Trustee  being  a  shareholder  in  coj^porations  having  contracts 
with  school  board — Disqualijication — 44  Vic.  ch.  30,  sec.  10,  0. — Special 
case — Mandamus  and  injunction — E.  S.  0.  ch.  52,  sec.  30. 

Held,  OsLER,  J.,  doubting,  on  a  special  case  stated  for  the  opinion  of  the 
Court  of  Chancery,  and  transferred  to  this  Court,  that  the  fact  of  the 
Public  School  Board  of  the  City  of  Toronto  entering  into  an  agreement 
with  and  purchasing  their  stationery  and  school  supplies  from  a 
publishing  company,  and  having  obtained  gas  from  a  gas  company  and 
insured  their  property  in  certain  insurance  companies,  of  which  said 
companies  the  plaintiff  was  a  shareholder,  did  not  disqualify  him  from 
acting  as  a  trustee  of  the  School  Board  or  render  his  seat  vacant  under 
44  Vic.  ch.  30,  sec.  10,  0. 

Queer Per  Osler,  J.,  whether  the  case  could  properly  be  entertained, 
no  fact  being  disclosed  by  which  jurisdiction  could  be  exercised  under 
the  Act  relating  to  mandamus  and  injunction,  R.  S.  0.  ch.  52,  sec.  30, 
no  wrongful  act  having  been  actually  done  by  the  School  Board,  but 
merely  an  injury  to  the  plaintiff's  rights  threatened,  it  being  alleged 
that  the  board  intended  to  declare  the  seat  vacant. 

This  was  a  special  case  stated  for  the  opinion  of  the 
Oourt  of  Chancery,  and,  by  an  order  of  a  Judge  of  that 
Court,  transferred  to  the  Court  of  Common  Pleas. 

1.  The  Public  School  Board  of  the  City  Toronto  is  a 
body  corporate  under  the  Public  School  Act,  E.  S.  0.  ch. 
204. 

2.  On  and  prior  to  the  month  of  December,  1880, 
Walter  S.  Lee  was  a  trustee  of  the  said  The  Public  School 
Board  of  the  City  of  Toronto,  and  at  the  annual  election  of 
School  Trustees  held  in  the  said  City  of  Toronto,  in  the 
said  month  of  December,  1880,  under  the  provisions  of  the 
said  the  Public  School  Act,  the  said  Walter  S.  Lee  was 
again  elected  as  a  trustee  of  the  said  the  Public  School 
Board  of  the  City  of  Toronto. 

3.  The  said  Walter  S.  Lee  was  at  and  prior  to  the  time 
of  his  election  in  December,  1880,  and  is  now  a  stockholder 
in  the  Canada  Publishing  Company  (Limited),  being  a 
company  incorporated  under  the  Dominion  Act  respecting 
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the  incorporation  of  Joint  Stock  Companies  by  letters 
patent,  and  also  in  the  Consumers'  Gas  Company  and 
the  Western  Assurance  Company,  and  the  British  America 
Assurance  Company. 

4.  The  said  Public  School  Board  of  the  City  of  Toronto 
did,  on  or  about  the  third  day  of  March,  1881,  and 
have  since  purchased  stationery  and  school  supplies  from 
the  said  Canada  Publishing  Company  (Limited),  and  the 
said  Board  have  also  obtained  a  supply  of  gas  from  the 
said  Consumers'  Gas  Company,  and  some  of  their  property 
is  insured  in  the  Western  Assurance  Company  and  British 
America  Assurance  Company,  of  which  said  companies  the 
said  Walter  S.  Lee  is  a  stockholder. 

5.  Under  sec.  13,  ch.  30,  of  the  Ontario  Act  of  1881, 
doubts  having  arisen  as  to  whether,  the  said  Board  having 
purchased  stationery  and  school  supplies  from  the  said 
Canada  Publishing  Company  (Limited)  and  having  obtained 
gas  from  the  said  Consumers'  Gas  Company,  and  insured 
some  of  their  property  in  the  Western  Assurance  Company 
and  British  America  Assurance  Company,  of  which  said 
companies  the  said  Walter  S.  Lee  is  a  stockholder,  the  said 
Walter  S.  Lee  is  not  disqualified  from  being  a  trustee  and  a 
member  of  such  school  board. 

6.  The  defendants,  The  Public  School  Board,  claim  that 
the  said  Walter  S.  Lee,  by  reason  of  the  facts  aforesaid,  is 
disqualified  from  being  a  trustee  and  intend  to  declare  his 
seat  vacant,  and  order  a  new  election. 

The  plaintiff,  Walter  S.  Lee,  claims  that  he  is  not  dis- 
qualified, and  that  he  is  entitled  to  a  declaration  that  his 
seat  is  not  vacant,  and  restraining  the  defendants  from  in 
any  way  interfering  with  his  exercising  his  said  office  of 
trustee.  . 

The  question  submitted  to  the  Court  is,  does  the  fact 
of  The  Public  School  Board  of  the  City  of  Toronto  enter- 
ing into  an  agreement  with  and  purchasing  their  stationery 
and  school  supplies  from  the  said  Canada  Publishing  Com- 
pany (Limited),  and  having  obtained  gas  from  the  said 
Consumers'  Gas  Company,  and  insured  some  of  their  pro- 
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peiity  in  the  Western  Assurance  Company  and  British 
America  Assurance  Company,  of  which  said  companies  the 
said  Walter  S.  Lee  is  a  stockholder,  disqualify  the  said- 
Walter  S.  Lee  as  a  trustee  of  the  said  The  Public  School 
Board  of  the  City  of  Toronto,  and  render  his  seat  on  said 
Board  vacant  ? 

If  the  said  question  be  decided  in  the  affirmative  then  a 
decree  shall  be  pronounced  in  favour  of  the  defendants,  if 
in  the  negative  then  in  favour  of  the  plaintiff. 

In  this  term  June  2,  1881,  the  case  was  argued, 
H.  J.  Scott  for  the  plaintiff.  The  proceedings  are  taken 
under  the  authority  of  Mearns  v.  Corporation  of  Petrolia, 
28  Grant  98.  The  question  is,  whether  the  fact  of  the  plain- 
tiff being  a  shareholder  in  the  companies  named  disqualified 
him  and  rendered  his  seat  vacant.  The  School  Act,  R.  S. 
O.  ch.  204,  contains  no  clauses  as  to  disqualification  for  elec- 
tion. The  only  provision  is  in  sec.  205,  which  merely  pro- 
hibits contracts  after  election.  The  plaintiff  does  not  come 
within  the  terms  of  this  section.  He  has  clearly  not  entered 
into  any  contract  with  the  Public  School  Board;  nor  has  he 
any  pecuniary  claim  on^^  nor  does  he  receive  any  recom- 
pense from,  the  Board.  This  section  has  been  amended  by 
sec.  13  of  44  Vic.  ch.  30,  O.,  and  this  is  the  section  which  is 
principally  relied  upon  as  affecting-  the  plaintiff.  It  is,, 
however,  directed  not  to  what  the  effect  of  the  contract 
may  be,  but  against  entering  into  a  contract.  A  person 
who  is  a  shareholder  in  a  company  does  not  by  reason 
of  the  company  of  which  he  is  such  shareholder  enter- 
ing into  a  contract  with  the  Board,  enter  into  the 
contract  individually.  The  cases  shew  that  a  joint 
stock  company  is  totally  distinct  from  the  individual 
members  comprising  it :  Society  of  Practical  Knoivledge 
V.  Abbott,  2  Beav.  559,  567;  Brice  on  Ultra  Vires,  2nd  ed., 
p.  1.  If  this  were  otherwise  the  other  members  of  the 
IBoard  could  always  vacate  the  seat  of  any  other  member 
l)y  entering  into  a  contract  with  a  company  of  which  he 
was  a  shareholder.    Under  this  section  also  the  contract  is- 
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null  and  void.  Therefore  any  shareholder  desirous  of 
avoiding  a  contract  with  a  company  can  do  so  merely  by 
his  purchasing  shares  and  becoming  a  shareholder  in  it. 
No  such  absurd  result  could  have  been  intended.  This 
case  has  been  based  upon  two  decisions  under  sec.  74  of  the 
Municipal  Act,  R.  S.  O.  ch.  174  :  Regina  ex  rel.  Coleman  v. 
O'llare,  2  P.  R.  18 ;  Regina  ex  rel.  Ranton  v.  Counter,  1  U. 
C.  L.  J.  68.  The  words  of  the  Municipal  Act  are,  "No  person 
by  himself  or  his  partner  having  any  interest  in  any  contract 
with  or  on  behalf  of  the  corporation  shall  be  qualified  to  be 
a  member  of  the  council  of  any  municipality."  This  section 
is  in  substance  the  same  as  sec.  28  of  the  Imperial  Act,  5  &  6 
Wm.  IV.  ch.  76  :  Raiulinson' §  Municipal  Corporation  Acts, 
5th  ed.,  p.  56.  This  section  is  very  different  from  the  section 
of  the  School  Act,  and  therefore  the  cases  based  on  it  are 
clearly  distinguishable  from  the  present.  The  words  used 
in  that  section  are,  having  an  interest  in  any  contract," 
while  the  words  used  in  the  School  Act  are,  "  entering  into 
a  contract."  Since  the  above  decisions  the  Municipal  Act 
has  been  amended  by  the  addition  of  the  words  that  the 
fact  of  being  such  shareholder  does  not  vacate  the  seat,  but 
that  the  shareholder  shall  not  vote  on  any  matter  in  which 
he  is  interested  as  a  shareholder.  The  omission  of  this 
provision  from  the  School  Act  would  bear  out  the  plain- 
tiff's contention ;  and  this  view  is  borne  out  by  sec.  410, 
of  the  Municipal  Act,  which  is  parallel  with  sec.  13  of  44 
Vic.  ch.  30,  0. 

Hoiuard  contra.  Sec.  13  of  44  Vic.  ch.  30,  O.  cannot  be 
substantially  distinguished  from  sec.  74  of  the  Municipal 
Act,  R.  S.  6.  ch.  174.  In  the  Municipal  Act  of  16  Vic.  ch. 
181,  sec.  25,  all  contracts  were  made  void ;  and  under  this 
Act  the  cases  of  Regina  ex  rel.  Coleman  v.  O'Hare,  2  F.  R. 
18,  and  Regina  ex  rel.  Ranton  v.  Counter,  1  U.  C.  L.  J.  68, 
were  decided.  To  understand  the  intention  of  the  Legisla- 
ture the  whole  object  and  intent  of  the  Acts  must  be  looked 
at.  This  was  to  make  trustees  give  a  disinterested  vote  on 
all  questions  which  came  up  before  them.  A  trustee  could 
not  give  a  disinterested  vote  when  it  affected  the  entering 
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into  a  contract  with  a  company  in  which  he  was  a  share- 
holder, and  the  Legislature  desired  therefore  by  their 
enactments  to  prevent  his  interest  being  placed  in  antago- 
nism to  his  duty.  The  fact  of  the  Legislature  amending 
the  Municipal  Act  by  expressly  authorizing  municipal  cor- 
porations to  enter  into  contracts  with  companies  of  which 
the  members  of  the  corporation  were  shareholders,  and  no 
such  provision  being  contained  in  the  School  Act,  is  very 
strong  and  almost  conclusive  evidence  that  no  such  excep- 
tion was  intended  in  the  case  of  school  trustees.  He  also 
referred  to  Regina  ex  rel.  Rollo  v.  Beard,  3  P.  R.  357 ; 
B.egina  ex  rel.  Fluett  v.  Gauthier,  5  P.  E.  24 ;  Lamiont  v. 
School  Trustees  of  Aldhorough,  5  U.  C.  L.  J.  93. 

June  24,  1881.  Wilson,  C.  J. — This  is  a  special  case 
transferred  from  the  Court  of  Chancery. 

The  Court  of  Chancery  has  the  power  to  take  this  pro- 
ceeding now  without  waiting  for  a  trial  by  quo  warranto  : 
Mearns  v.  Corporation  of  Petrolia,  28  Grant  98. 

One  of  the  legislative  enactments  is  contained  in  the 
R  S.  0.  ch.  204,  sec.  225  :  "  No  public  school  trustee  shall 
enter  into  a  contract  with  the  corporation  of  which  he  is  a 
member,  or  have  any  pecuniary  claim  on,  or  receive  recom- 
pense from  such  corporation,  except  for  a  school  site,  or  as 
^•.ollector  of  school  rates,  and  in  the  latter  case  only  when 
he  has  been  appointed  and  the  warrant  to  him  as  collector 
has  been  signed  by  the  other  two  members  of  the  corpor- 
ation, and  the  seal  of  the  corporation  has  been  attached  to 
the  same." 

The  section  principally  relied  upon  as  adverse  to  Lee,  is 
the  44  Vic.  ch.  30,  sec.  13,  0.  :  "  No  public  or  high  school 
trustee,  shall  enter  into  any  contract,  agreement,  engage- 
ment or  promise  of  any  kind,  either  in  his  own  name  or 
in  the  name  of  another,  and  either  alone  or  jointly  with 
another,  or  in  which  he  has  any  pecuniary  interest,  profit, 
or  promised  or  expected  benefit,  with  the  corporation  of 
which  he  is  a  member,  or  have  any  pecuniary  claim  upon 
or  receive  compensation  from  such  corporation  for  any 
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work,  engagement,  employment,  or  duty  on  behalf  of 
such  corporation;  and  every  such  contract,  agreement, 
engagement,  or  promise,  shall  be  null  and  void,  and 
such  trustee  shall  also,  ipso  facto  vacate  his  seat,  and 
a  majority  of  the  other  trustees  may  declare  the  same 
accordingly." 

Lee  does  not,  however,  enter  into  any  contract  b}^  him- 
self or  with  another. 

The  Imperial  Act,  5  &  6  Wm.  IV.  ch,  76,  sec.  28,  which 
enacts,  "  that  no  person  shall  be  qualified  to  be  elected  or 
to  be  a  councillor  of  any  such  borough,  or  an  alderman  of 
any  such  borough  *  *  during  such  time  as  he  shall  have 
directly  or  indirectly  by  himself  or  his  partner,  any  share 
or  interest  in  any  contract  or  employment,  with,  by,  or  on 
behalf  of  such  council,"  is  somewhat  similar  to  R.  S.  0, 
ch.  174,  sec.  74,  which  enacts  that,  "No  person  having  by 
himself  or  his  partner  an  interest  in  any  contract  with  or 
on  behalf  of  the  corporation,  shall  be  qualified  to  be  a 
member  of  the  council  of  any  municipal  corporation." 

The  contracts  said  to  invalidate  Lee's  office  are,  that  he 
was  before  and  at  the  time  of  his  election  to  the  ofl&ce  of 
trustee  of  the  Public  School  Board,  a  stockholder  in  the 
Canada  Publishing  Company,  Limited,  and  that  he  is  still 
such  shareholder;  and  also  in  the  Consumers'  Gas  Com- 
pany, and  The  Western  Assurance  Company  and  The 
British  America  Assurance  Company ;  and  that  the  Public 
School  Board  have  lately  made  several  purchases  of  sta- 
tionery and  school  supplies  from  the  Canada  Publishing 
Company,  and  obtained  Gas  from  the  Gas  Company,  and 
some  of  their  property  is  insured  in  the  two  Insurance' 
Companies. 

Under  the  Municipal  Act,  KS.O.ch.  174,  sees.  74, 75,  there 
would  be  no  disqualification,  because  dealings  between  the 
municipal  corporation  and  an  incorporated  company  in 
which  members  of  the  council  are  shareholders  are  ex- 
pressly protected ;  but  the  members  so  interested  cannot 
in  council  vote  on  any  matter  in  which  they  are  so  inter- 
ested as  shareholders. 
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The  Act,  R.  S.O.  ch.  204,  sec.  225,  does  not  apply,  because 
Lee  lias  not  entered  into  any  contract  with  the  Public  School 
Board,  nor  has  any  pecuniary  claim  on,  nor  does  he  receive 
recompense  from  the  board,  which  I  understand  to  relate 
to  or  by  reason  of  his  own  personal  acts;  and  more  par- 
ticularly from  the  following  words  :  "  except  for  a  school 
site,  or  as  collector  of  school  rates." 

The  whole  case  turns  upon  the  44  Vic.  ch.  80,  sec  13,  O.- 
Here  again  Lee  does  not  enter  into  any  contract,  agree- 
ment, engagement,  or  promise  of  any  kind  ;  and  the  words,.. 
"  or  have  any  pecuniary  claim,"  fcc,  relate  to  only  such 
contracts,  &c.,  which  are  of  a  nature  personal  to  himself. 
That,  I  think,  is  their  primary  import ;  but  it  is  plain  that 
must  be  so,  because  "  every  such  contract,  agreement,  en- 
gagement, or  promise,"  it  is  declared,  "  shall  be  null  and 
void  ;"  and  "  such  trustee  shall  ipso  facto  vacate  his  seat." 

The  Legislature  could  never  have  intended  to  declare 
void  contracts  made  with  a  bank  for  advances  of  money  to 
the  board,  or  policies  of  insurance  by  which  the  board 
were  endeavouring  to  protect  their  property,  merely  be- 
cause one  of  the  board  was  a  shareholder  of  the  bank  or' 
insurance  company. 

In  such  transactions,  the  particular  member  of  the  board 
who  was  such  shareholder  may  have  known  nothing  of 
the  transactions ;  and  it  is  contended  his  office  must,  by 
reason  of  such  contracts,  although  he  had  no  knowledge 
of  them,  become  ipso  facto  void. 

It  would  require  express  language  to  avoid  acts  and  con- 
tracts of  the  kind  which  have  j  ust  been  referred  to  ;  and 
there  is  no  language,  express  or  otherwise,  which  requires 
us  to  place  such  a  construction  upon  the  statute. 

We  do  not  know  how  many  shareholders  there  may  be 
in  these  four  different  incorporated  bodies,  but  whatever  the 
number  may  be,  it  was  the  corporation  which  and  not  Lee- 
who .  entered  into  the  contracts,  while  it  is  Lee's  personal 
contracts,  and  not  the  contracts  of  these  companies,  which 
the  Act  declares  shall  be  null  and  void. 

In  our  opinion,  the  fact  of  the  Public  School  Board  of 
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the  City  of  Toronto  entering  into  an  agreement  and  pur- 
chasing their  stationery  and  school  supplies  from  the 
Canada  Publishing  Company  limited,  and  having  obtained 
gas  from  the  Consumers'  Gas  Company,  and  insured  some 
of  their  property  in  the  Western  Assurance  Company  and 
British  America  Assurance  Company,  of  which  the  said 
Walter  S.  Lee  is  a  shareholder,  does  not  disqualify  him  as  a 
trustee  of  the  said  board,  and  render  his  seat  on  the  board 
or  his  of&ce  of  trustee  vacant. 

We  pronounce  our  decree  therefore  in  favour  of  the  said 
Walter  S  Lee. 

OsLER,  J. — This  was  a  special  case  stated  for  the  opinion 
of  the  Court  of  Chancery,  and  by  order  of  a  Judge  of  that 
Court  transferred  to  the  Court  of  Common  Pleas. 

I  am  not  satisfied  that  this  Court  can  properly  entertain 
the  case,  as  no  facts  are  disclosed  upon  which  we  could 
exercise  the  jurisdiction  of  granting  an  injunction  at  law 
under  the  Act  relating  to  Mandamus  and  Injunction,  R.S.O. 
-ch.  52,  sec.  30.  No  wrongful  act  has  been  actually  com- 
menced, but  an  injury  to  the  plaintiff's  right  merely 
threatened. 

In  Mearns  v.  Corporation  of  Petrolia,  28  Grant  98,  cited 
by  Mr.  Scott,  the  defendants  had  actually  passed  a  resolution 
declaring  the  plaintiff's  seat  vacant,  and  I  suppose  in  a 
Court  of  Equity,  the  plaintifi"  here  could  ask,  under  General 
Order  538,  for  a  declaratory  decree,  being  entitled  to  an 
injunction  as  consequential  relief :  Botham  v.  Keefer,  2 
App.  595  ;  Murphy  v.  Murphy,  20  Grant  575. 

Section  21  of  the  Administration  of  J ustice  Act,  R.  S.  O. 
ch.  49,  declares  that  the  Court  of  Chancery  shall  have  juris- 
diction in  all  matters  which  would  be  cognizable  in  a  Court 
of  law  ;  but  in  case,  at  any  stage  of  a  cause  in  Chancery,  it 
-appears  to  the  Court,  or  a  Judge  thereof,that  the  question 
may  be  more  conveniently,  expeditiously  or  inexpensively 
-carried  on  or  dealt  with  in  a  Court  of  law,  the  Court  or  Judo-e 

'  CD 

may  order  the  suit,  &c.,to  be  transferred  to  such  Court.  And 
by  sec.  25  whenever  such  transfer  has  been  made  the  action 
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shall  proceed  in  the  Court  to  which  it  has  been  transferred, 
and  the  practice  and  orders. of  the  Court  shall  in  all  respects 
apply  as  if  the  suit  had  been  originally  instituted  as  an 
action  or  proceeding  in  such  Court. 

These  sections  do  not,  in  my  judgment,  enable  a  suit  to 
be  transferred  to  a  court  of  law  which  would  not,  to  use 
the  language  of  section  21,  be  "  cognizable  in  such  a  Court." 

In  Lord  Wellesley.v.  Withers,  4  E.  &  B.  750,  a  special 
case  stated  for  the  opinion  of  the  Court  without  pleadings 
under  the  C.  L.  P.  Act,  it  was  said  that  the  Court  could  not 
answer  a  question  unless  it  related  to  something  for  which 
an  action  would  lie. 

If  our  opinion  should  be  in  favour  of  the  plaintiff,  I  do 
not  see  what  effectual  relief  we  can  give  him  if  the  defen- 
dants choose  to  disregard  it.  But  as  the  case  has  been  set 
down  and  heard  without  objection  on  this  ground,  I  shall 
not  refuse  to  give  an  answer  to  the  question  submitted, 
valeat  quantum. 

Sec.  225  of  R.  S.  0.  ch.  204,  prohibited  any  public 
school  trustee  from  entering  into  a  contract  with  the  corpo- 
ration of  which  he  was  a  member,  and  from  having  any 
pecuniary  claim  on  or  receiving  recompense  from  such  cor- 
poration, except  for  a  school  site,  or  as  collector  of  school 
rates. 

This  section  is  by  implication  repealed,  and  re-enacted 
and  extended,  and  all  exceptions  in  favour  of  trustees 
abolished  by  44  Yic.  ch.  30, 0.,  entitled  "  An  Act  for  further 
improving  the  School  Law,"  sec.  13  of  which  forbids  a 
public  or  high  school  trustee  (1)  to  enter  into  any  contract, 
agreement,  engagement,  or  promise  of  any  kind,  either  in 
his  own  name,  or  in  the  name  of  another,  and  either  alone 
or  jointly  with  another,  or  in  which  he  has  any  pecuniary 
interest,  profit,  or  promised  or  expected  benefit,  with  the 
corporation  of  which  he  is  a  member  ;  or  (2)  to  have  any 
pecuniary  claim  upon  or  receive  compensation  from  such 
corporation,  for  any  work,  engagement,  employment,  or 
duty  on  behalf  of  such  corporation.  The  section  then  de- 
clares (3)  that  every  such  contract,  agreement,  engagement,. 
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or  promise  shall  be  null  and  void  ;  (4)  that  such  trustee  shall 
ipso  facto  vacate  his  seat,  and  (5)  that  a  majority  of  the 
other  trustees  may  declare  the  same  accordingly. 

Whether  the  last  clause  means  that  the  contract  is  to  be 
void,  or  the  peccant  trustee  is  vacate  his  seat  only  if  a 
majority  of  the  other  trustees  "  declare  the  same,"  or  whether 
both  or  either  of  these  results  are  merely  to  follow  in  the 
disci etion  of  the  majority  of  the  other  trustees,  notwith- 
standing the  positive  terms  of  clauses  three  and  four,  or 
whether  the  clause  has  any  meaning,  I  need  not  now 
enquire,  as  I  am  for  the  present  inclined  to  agree,  though 
with  some  doubt,  that  what  the  section  prohibits  is  the 
act  of  the  trustee  himselt— something  for  which  he  is 
directly  responsible,  or  can  control,  or  can  individually  do 
or  refrain  from  doing  or  being  a  party  to. 

The  corporation  in  which  he  is  a  shareholder,  and  which 
is  a  different  entity  from  himself,  can  enter  into  a  contract 
with  the  school  corporation  of  which  he  is  a  member  with- 
out his  assent,  and,  so  far  as  the  latter  corporation  is  con- 
cerned, against  his  will ;  and  yet  it  is  contended  not  only 
that  the  contract  must  be  void,  but  that  he  must  forfeit  his 
seat  for  an  act  which  he  may  have  opposed  by  every 
means  in  his  power. 

We  ought,  perhaps,  if  the  section  is  fairly  capable  of  it, 
to  place  upon  it  a  construction  which  will  not  work  such 
an  apparent  injustice. 

The  Municipal  Act  R.  S.  O.  ch.  174,  sec.  74,  is  differently 
expressed.  "  No  person  having  *  *  an  interest  in  any 
contract  *  *  shall  be  qualified  to  be  a  member  of  the 
council." 

This  language  was  held  to  disqualify  a  shareholder  in  a 
company  with  which  the  corporation  had  a  contract :  Regina 
ex  Tel.  Coleman  v,  O'Hare,  2  P.  R.  18. 

This  section  of  the  Municipal  Act  deals,  however,  with 
disqualification  for  election,  while  the  13th  section  of  the 
School  Act  Amendment  is  prohibitory  of  contracts  by  a 
trustee  after  his  election. 

The  doubt  I  feel  arises  from  the  fact  that  the  alleged 
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disqualifying  contracts,  especially  those  made  with  the 
Canada  Publishing  Company  appear  to  me  to  be  rather 
within  the  mischief  of  the  Act. 

The  plaintiff  is  said  to  be  a  shareholder.  It  is  quite  pos- 
sible that  he  may  be  or  become  a  director  in  any  of  these 
companies,  and  it  is  thus  possible  for  him — I  do  not  say 
that  he  would  do  so — to  use  not  only  his  influence  but  his 
vote  with  both  parties  to  the  contract  and  in  opposite 
directions:  Regina  ex  rel.  Coleman  v.  O'Hare,  2  P.  R., 
18,  23. 

In  the  case  of  the  Aberdeen  R.  W.  Go.  v.  BlaiJde,  1 
Macq.  H.  L.  461,  one  of  the  respondents  was  a  director  of 
the  appellant  company,  and  his  firm  entered  into  a  contract 
writh  the  company  for  the  manufacture  and  sale  to  the 
latter  of  certain  iron  chairs,  and  brought  an  action  to  com- 
pel performance  of  the  contract. 

The  Lord  Chancellor  in  giving  judgment  says,  at  p.  472  : 
"  Was  then,  Mr.  Blaikie  so  acting,"  i.  e.,  in  a  fiduciary 
character,  "  in  the  case  now  before  us  ?  If  he  was,  did 
he  while  so  acting  contract  on  behalf  of  those  for  whom 
he  was  acting,  with  himself.  Both  these  questions 
must  obviously  be  answered  in  the  affirmative.  Mr. 
Blaikie  was  not  only  director  but,  (if  that  was  necessary,) 
the  chairman  of  the  directors.  In  that  character  it  was  his 
b)ounden  duty  to  make  the  best  bargain  he  could  for  the 
benefit  of  the  company.  While  he  filled  that  character  *  * 
he  entered  into  a  contract  on  behalf  of  the  company  with  his 
own  firm  for  the  purchase  of  a  large  quantity  of  iron  chairs 
at  ^a  certain  stipulated  price.  His  duty  to  the  company 
imposed  on  him  the  obligation  of  obtaining  these  chairs  at 
the  lowest  possible  price.  His  personal  interest  would  lead 
him  in  an  entirely  opposite  direction,  and  would  induce 
him  to  fix  the  price  as  high  as  possible.  *  *  It  was  Mr. 
Blaikie's  duty  to  give  to  his  co -directors,  and  through 
them  to  the  company,  the  full  benefit  of  all  the  knowledge 
-and  skill  which  he  could  bring  to  bear  on  the  subject.  He 
was  bound  to  assist  them  in  getting  the  articles  contracted 
for  at  the  cheapest  possible  rate.     So  far  as  related  to  the 
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advice  he  should  give  them,  he  put  his  interest  in  conflict 
with  his  duty." 

The  plaintiff,  as  member  of  the  school  board,  and  at  the 
same  time  either  shareholder  or  director,  it  matters  not 
which,  appears  to  me  to  occupy  very  much  the  position  of 
the  respondent  as  director  of  the  appellant  company  in  the 
case  I  have  quoted  from,  unless  in  applying  the  prin- 
ciple a  difference  is  to  be  made  between  a  case  in  which 
a  private  individual,  and  one  in  which  a  corporation,  is 
the  contractor  :  a  shareholder  or  director  of  such  corporation 
being  also  an  agent  of  the  other  contracting  party. 

Although  I  do  not  at  present  feel  disposed  to  dissent 
from  the  view  expressed  by  the  Chief  Justice,  I  shall  feel 
myself  at  liberty  to  reconsider  the  question  more  fully 
should  it  again  come  before  us  in  a  form  in  which  a 
binding  judgment  can  be  given. 

Galt,  J.,  being  engaged  at  the  Assizes,  took  no  part  in 
the  judgment. 

Judgment  for  plaintiff. 
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Oliver  v.  Newhouse. 

Landlord  and  tenant — Lease  or  sale  of  farm  stock — Execution  creditor. 

A  verbal  lease  of  a  farm  was  made  by  a  father  to  his  son  for  five  years, 
determinable  by  either  at  will,  the  son  to  have  the  use  of  the  stock 
and  implements  on  the  farm,  to  pay  $100  a  year  and  support  the  father 
and  the  family  who  lived  thereon,  with  power  to  the  son  in  his  discre- 
tion to  sell  and  exchange  the  stock  and  implements,  so  long  as  their 
value  was  replaced.  The  lease  was  afterwards  determined  by  the 
entry  of  the  father,  who  took  possession  of  the  land  and  the  goods 
thereon.  Subsequently  an  execution  creditor  of  the  son  issued  execu- 
tion and  seized  the  goods. 

Held,  OsLER,  J.,  dissenting,  that  the  son  had  only  a  limited  interest  in 
the  goods  during  the  term :  that  those  not  parted  with  by  the  son 
remained  just  as  if  no  power  to  sell  had  been  given,  while  those 
acquired  in  lieu  of  the  ones  sold  or  by  exchange  became  subject  to 
the  terms  of  the  demise  5  at  all  events,  on  the  determination  of  the 
lease  by  the  father's  entry,  the  original  as  well  as  the  substituted  goods 
became  vested  in  him,  as  the  goods  were  before  the  making  of  the 
lease ;  and  therefore  the  execution  creditor,  under  the  circumstances, 
had  DO  claim  on  the  goods. 

Per  OsLER,  J, — The  identical  articles  were  not  necessarily  to  be 
returned,  but  only  in  the  same  kind  and  value,  and  therefore  the  trans- 
action constituted  a  sale,  and  the  property  became  vested  in  the  son, 
and  liable  to  be  seized  in  an  execution  against  him. 

This  was  an  interpleader  issue,  tried  before  Patterson, 
J. A.,  and  a  jury,  at  Brampton,  at  the  Fall  Assizes  of  1880. 

The  defendant  was  an  execution  creditor  of  Malcolm 
Oliver,  a  son  of  the  plaintiff.  The  property  claimed  con- 
sisted of  a  quantity  of  farm  stock  and  implements  of 
husbandry. 

It  appeared  that  the  plaintiff  in  June,  1876,  made  an 
arrangement  with  the  execution  debtor;  who  was  then 
residing  with  him  as  one  of  his  family,  to  lease  him 
the  farm  on  which  they  were  living  for  the  term  of 
five  years ;  the  latter  was  to  have  the  use  of  all  the 
stock  and  implements  on  the  farm  to  work  the  farm  and 
support  the  family.  If  he  disposed  of  any  of  them  he  was 
to  replace  them  with  others  of  the  same  value.  He  had  a 
right  to  sell  or  exchange  so  long  as  the  value  of  what  was 
sold  or  exchanged  was  replaced.  The  stock  so  taken  over 
by  the  son  was  valued  at  $1010,  and  property  of  the  same 
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value  was  to  be  left  on  the  farm  at  the  expiration  of  the 
term.  If  anything  more  than  that  value  was  acquired  it 
was  to  belong  to  him.  He  agreed  to  pay  the  plaintiff  $100 
per  annum  as  rent,  to  support  the  family  in  the  same  man- 
ner as  they  had  been  supported,  and  to  leave  the  farm  in 
the  same  condition  as  to  the  crops  in  the  ground  as  it  was 
when  he  took  it.  Either  party  was  to  be  at  liberty  to 
terminate  the  lease  and  arrangement  at  any  time  on  becom- 
ing dissatisfied. 

Under  this  lease  and  agreement  the  execution  debtor 
worked  and  managed  the  farm  from  the  1st  of  June,  1876, 
until  January,  1879.  He  dealt  with  the  chattel  property 
stock,  &c.,  as  his  own,  selling  or  exchanging  it  as  he  pleased, 
and  on  one  occasion  gave  a  chattel  mortgage  to  a  creditor 
upon  some  part  of  it,  and  he  had  apparentl}^  the  full  and 
unfettered  management  and  control  of  everything  on  the 
place. 

In  January,  1879,  having  got  a  good  deal  into  debt,  and 
not  having  succeeded  with  the  farm,  he  went  away  for  a 
short  time,  and  the  plaintiff  assumed  the  management,  but 
he  soon  afterwards  returned,  and  continued  to  reside  and 
work  on  the  farm,  though  he  did  not  again  assume  the 
management. 

On  the  12th  of  March,  1879,  he  signed  a  memorandum 
under  seal,  by  which  he  surrendered  to  the  plaintiff  all 
right  and  interest  in  the  farm  and  all  claim  to  crops  in 
the  ground,  in  consideration  of  the  rent  which  he  then 
owed.  He  stayed  about  and  occasionally  worked  on  the 
farm  and  in  the  neighbourhood,  backward  and  forward, 
until  the  spring,  and  in  April  had  what  the  plaintiff  called 
a  final  settlement,  by  which  in  consideration  of  $340, 
which  the  plaintiff"  had  lent  him,  he  gave  up  "  whatever 
interest  he  had  in  all  stock  and  farming  implements, 
ploughs,  harrows,  cultivators,"  fcc,  on  the  place.  He  con- 
tinued to  live  at  home  after  this  until  the  seizure  of  the 
goods  under  the  defendant's  execution.  While  at  home  he 
worked  at  a  railway  which  ran  through  the  farm,  using 
with  the  plaintiff"  's  permission  a  team  of  the  latter's  horses 
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and  harness,  and  occasionally  a  waggon,  which  he  left  in 
the  plaintiff 's  stables;  one  of  these  horses  he  traded  for 
another,  the  plaintiff  not  objecting,  because,  as  he  said, 
neither  of  them  was  of  much  value.  When  he  ceased  to 
work  at  the  railway  he  worked  a  little  from  time  to  time 
on  the  farm,  and  was  so  engaged  when  the  goods  were 
seized  on  the  29th  October,  1879.  The  greater  part  of  the 
goods  seized  were  the  same  that  had  been  taken  at  the  date 
of  the  lease,  some  of  them  were  goods  which  had  either 
been  taken,  or  exchanged,  or  bought  with  the  proceeds  of 
goods  which  had  been  sold.  A  buggy,  cutter,  and  harness 
had  been  bought  by  the  execution  debtor  for  his  own  use, 
and  had  with  the  rest  been  transferred  to  the  plaintiff  in 
the  previous  April,  and  a  few  of  the  goods  seized  had  been 
bought  by  the  plaintiff  after  he  resumed  the  management 
of  the  farm. 

The  additional  evidence,  so  far  as  material,  is  set  out  in 
the  judgment. 

At  the  close  of  the  case  a  nonsuit  was  moved  for  on  the 
.grounds  afterwards  taken  in  the  rule  nisi,  and  on  the 
further  ground,  which  was  not  renewed,  that  the  sale  or 
re-transfer  by  the  son  to  the  father  was  void  as  against 
creditors  under  the  Act  relating  to  bills  of  sale  and  chattel 
mortgages. 

The  learned  Judge  reported  that  he.  had  in  effect  directed 
a  verdict  for  the  defendant  as  to  the  buggy,  cutter,  and 
harness,  which  the  execution  debtor  purchased  for  himself. 

The  jury,  however,  found  a  verdict  for  the  plaintiff 
generally. 

In  Michaelmas  term,  November  18,  1880,  McCarthy, 
Q.C,  obtained  a  rule  nisi  to  enter  a  nonsuit  or  verdict 
for  the  defendant,  on  the  grounds  :  (1)  That  the  evidence 
shewed  that  the  plaintiff  had  sold  the  goods  in  question, 
or  such  of  them  as  the  execution  debtor  had  not  pur- 
chased from  other  parties,  to  the  execution  debtor;  (2) 
That,  even  if  the  true  effect  of  the  agreement  between 
the  plaintiff  and   the  execution  debtor  was,  that  the 
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property  was  hailed  and  not  sold,  the  plaintiff  by  his 
conduct  in  permitting  the  execution  debtor  to  hold 
himself  out  as  the  owner  of  and  to  sell  and  dispose 
of  the  property  given  to  him  at  the  same  time  as  the 
property  now  in  question,  as  his  own,  was  thereby  estopped 
from  setting  up  as  against  the  defendant  that  the  execution 
debtor  was  not  the  true  owner  of  the  goods  ;  or  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  had  between 
the  parties,  on  the  ground  that  the  verdict  was  contrary  to 
law  and  evidence,  because  as  to  the  cutter,  buggy,  and 
harness,  the  verdict  was  preverse  and  contrary  to  and 
against  the  charge  of  the  learned  Judge. 

During  the  same  term,  November  29,  1880,  Ferguson^. 
Q.  C,  and  McFadden  shewed  cause. 

McCarthy,  Q.C.,  and  Milligan  (of  Brampton),  contra. 

The  arguments  and  cases  cited  sufficiently  appear  from 
the  judgments. 

May  28,  1881.  Osler,  J. — The  point  to  be  considered 
is,  upon  what  terms  the  goods  in  question  were  delivered 
to  the  execution  debtor,  and  what  was  the  real  nature  of 
the  transaction  between  him  and  the  plaintiff. 

The  plaintiff  contends  that  it  was  merely  a  lease  of  chat- 
tels, the  son  being  the  father's  agent  to  sell  the  goods  when 
it  should  be  thought  necessary  to  sell  or  exchange  them  for 
others,  and  the  latter  having  a  right  to  reclaim  the  identical 
goods,  or  those  by  which  they  might  be  replaced,  at  any 
time,  the  property  in  the  goods  always  remaining  in  him. 

The  defendant's  contention  is,  that  the  transaction  was 
not  a  bailment  or  lease,  but  a  loan,  in  which  the  identical 
articles  were  not  necessarily  to  be  returned,  but  might  be 
returned  in  other  goods  of  the  like  kind  and  value,  in 
which  case  the  property  in  the  goods  so  loaned  and 
delivered  would  pass  to  the  defendant.  In  other  words 
the  transaction  in  effect  operated  as  a  sale. 

A  reference  to  the  law,  as  laid  down  in  the  standard 
writers  on  the  subject,  will  illustrate  the  distinction,  and 
enable  us  to  determine  within  what  class  of  contracts  the 
one  in  question  falls. 
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In  Story  on  Bailments,  9th  ed.,  p.  50,  sec.  47,  it  is  said : 
"  A  deposit  differs  from  what  is  called  in  the  civil  law  a 
mutuum,  for  in  the  latter  case  the  identical  thing  lent  is 
not  to  be  returned,  but  another  thing  of  the  same  kind, 
quality,  nature,  or  value.  Thus,  for  example,  when  the 
loan  is  of  wine,  money,  or  other  things  that  may  be  valued 
by  number,  weight,  or  measure,  and  are  to  be  restored  only 
in  equal  value  or  quantity,  it  is  a  mutuum.  In  a  mutuum 
the  property  passes  immediately  from  the  mutuant  or 
lender  to  the  mutuary  or  borrower,  and  the  identical  thing 
lent  cannot  be  recovered  or  redemanded." 

Again,  at  p.  250,  sec.  283  :  "  In  the  case  of  a  mutuum 
the  absolute  property  passes  to  the  borrower,  it  being  a 
loan  for  consumption,  and  he  being  bound  to  restore,  not 
the  same  thing,  but  other  things  of  the  same  kind.  Thus, 
if  corn,  *  *  or  any  other  thing  which  is  not  intended  to  be 
redelivered  back,  but  only  an  equivalent  in  kind,  is  lost  or 
destroyed  by  accident,  it  is  the  loss  of  the  borrower,  for  it 
is  his  property,  and  he  must  restore  the  equivalent  in  kind, 
and  in  such  cases  the  general  rule  is,  Ejus  est  periculum 
cujus  est  dominium" 

Edwards  on  Bailments,  2nd  ed.,  p.  96,  sec.  120,  is  to  the 
same  effect :  "  A  loan  of  articles  to  be  returned  in  kind  is 
*  *  a  contract  *  *  of  sale.  It  is  the  mutuum  of 
the  civil  law,  a  contract  frequently  adopted  in  connection 
with  a  lease  of  lands  to  enable  a  tenant  to  stock  his  farm 
and  carry  on  the  business  with  a  complete  control  over  it. 
The  contract  was  formerly  much  used  in  Scotland,  and  the 
grain  or  cattle  thus  leased,  under  a  stipulation  that  the  like 
property  in  quantity  and  quality  should  be  returned  at  the 
end  of  the  lease,  were  called  steelbow  goods." 

And  p.  279,  sec.  415  :  "  Our  Courts  have  frequently  had 
to  draw  this  distinction  between  a  sale  and  a  baihnent.  It 
has  been  frequently  done  with  reference  to  contracts  for 
domestic  animals,  cattle,  or  sheep,  used  as  stock  on  a  farm. 
A  delivery  for  hire  on  an  agreement  that  the  same  chattels 
.a,re  to  be  returned  at  a  future  day  does  not  pass  the  title, 
while  a  delivery  on  an  agreement  that  the  same  or  like 
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•cattle  or  sheep  of  equal  value  shall  be  delivered  to  the 
owner  amounts  to  a  sale,  because  it  gives  the  lessee  the 
option  of  treating  it  as  a  sale,  so  that  pending  the  agree- 
ment the  owner  cannot  assert  any  right  to  the  chattels 
covered  by  the  contract :  the  terms  of  the  letting  control 
the  question  of  title.  If  the  hirer  can  satisfy  the  terms  of 
the  agreement  by  returning  at  the  end  of  the  term  the 
same  number  of  cattle  or  sheep  of  equal  value,  the  contract 
operates  as  a  sale."  Jones  on  Bailments,  3rd  ed.,  pp.  64, 102. 

See  also  South  Australian  Ins.  Co.  v.  Randell,  L.  R.  3 
P.  C.  101  ;  Isaac  v.  Andreius,  28  C.  P.  40 ;  Benedict  v. 
Ker,  29  C.  P.  410  ;  Chase  v.  Washhiivn,  1  Ohio  R.  N.  S.  244. 

In  the  case  of  Holme  v.  Brunskill,  L.  R.  3  Q.  B.  J).  495, 
an  instance  of  a  tenancy  of  this  kind  may  be  seen,  where 
the  landlord  let  to  the  tenant  a  farm  and  a  stock  of  700 
heath-going  sheep,  and  the  tenant  agreed  at  the  expiration 
of  the  tenancy  to  deliver  up  to  the  landlord,  "  along  with 
the  said  farm  and  premises,  the  like  number,  species,  and 
quality  of  good  and  sound  sheep  as  were  delivered  to  him." 

See  also  Carpenter  v.  Griffin,  9  Paige  309,  a  case  not  at 
all  unlike  the  present,  in  which  the  law  is  very  clearly 
stated  and  applied  by  Chancellor  Walworth. 

There  is  no  substantial  ditference  between  the  accounts 
given  of  the  agreement  by  the  plaintiff,  the  execution 
debtor,  and  Edmund  Oliver,  another  son  of  the  plaintiff 
who  was  examined  under  a  commission  at  Fort  McLeod, 
N.  W.  Territory. 

The  plaintiff  puts  it  thus :  My  son  was  to  leave  the 
farm  as  it  was,  the  same  amount  of  crop.  He  had  it  for 
five  years,  but  could  give  it  up  any  time  if  it  did  not  suit 
him  :  either  of  us  could  give  it  up  when  we  liked.  If 
either  of  us  became  dissatisfied,  it  was  to  stop.  He  was  to 
have,  besides,  the  use  of  the  stock  and  implements  to  work 
the  farm  with.  If  he  disposed  of  any  of  them  he  was  to 
place  the  same  value  on  the  place.  The  intention  w^as,  that 
he  was  to  carry  on  the  place  to  the  best  advantage.  If  a 
beast  was  not  fit  to  keep  on  the  place,  he  was  to  make  the 
best  of  it  he  could.    The  material  on  the  farm  was  to  be 
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of  the  same  value,  kept  as  near  as  could  be."  Q.  ''Accord- 
ing to  the  bargain,  he  was  to  have  the  use  of  the  farm  and 
property  on  it.  For  that  he  was  to  give  you  $100  per 
.annum  rent,  support  your  family,  and  leave  the  farm  in  the 
condition  in  which  he  got  it?"  A.  "Yes;  if  there  was 
anything  over  or  above  that  he  had  it  for  himself.  He  was 
to  leave  the  same  value  in  property  on  the  farm  as  there 
was  when  he  got  it." 

In  cross-examination  he  said  :  "  He  had  the  farm  for  five 
years,  but  he  could  give  it  up,  or  I  could  claim  it  any  time 
during  that  time  if  either  of  us  were  dissatisfied.  There 
was  not  much  said  about  my  taking^  it  from  him,  only  as 
quick  as  the  bargain  was  finished,  I  told  him,  '  I  will  have 
the  same  liberty  to  take  it  from  you  as  you  have  to  take 
it  from  me.'"  Q.  "It  was  contemplated  at  the  time  that 
he  was  to  have  the  privilege  or  discretion  of  selling  when 
he  pleased  ?  "  A.  ''  There  was  nothing  to  hinder  him  from 
doing  that."  Q.  "  You  were  not  to  interfere  ?  "  A.  "  Not 
so  long  as  he  had  enough  to  work  the  farm.  If  he  had 
anything  more  than  the  value  on  my  place  that  would  be 
his  own."  Elsewhere,  after  having  stated  that  a  valuation 
of  $1,010  was  placed  on  the  stock,  &;c.,  he  says,  in  reply  to 
the  question,  supposing  that  there  was  $1,210  on  the  place, 
the  remainder,  i.  e.  the  difierence,  would  be  his. 

It  appears  to  me  clear  not  only  from  the  agreement  but 
also  from  the  subsequent  conduct  of  the  parties,  that  the 
defendant  had  the  right  to  sell  or  exchange  the  property 
and  deal  with  it  as  he  pleased,  subject  only  to  the  limita- 
tion that  he  should  always  keep  a  sufficient  quantity  on 
hand  to  work  the  farm.  It  was  at  his  risk,  and  all  the 
profits  and  increase  over  and  above  the  valuation  of  $1010 
were  to  belong  to  him. 

If  the  identical  articles  were  to  be  returned  the  transac- 
tion would  be  a  lease,  but  if  they  were  not  necessarily  to 
be  returned,  but  only  in  the  same  kind  and  to  the  same 
value,  and  that  is  as  I  understand  the  efiect  of  the  evidence 
it  would,  as  the  authorities  I  have  referred  to  shew,  be  a 
sale. 
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I  see  nothing  in  the  evidence  which  gives  any  colour  to 
the  contention  that  the  execution  debtor  was  the  plaintiff's 
agent  in  selling,  or  exchanging,  or  purchasing  the  property, 
and  although  the  lease  of  the  farm  might  be  terminated  at 
any  time,  it  does  not  appear  that  the  rights  of  the  parties 
as  to  the  stock  were  in  that  event  to  be  different  in  any 
respect,  that  is  to  say,  so  long  as  the  plaintiff  received 
property  of  the  value  of  $1010,  that  was  all  he  had  any 
right  to  demand. 

I  think  this  was  not  the  case  of  a  "  possession  given  sub- 
ject to  a  trust,"  but  was  the  case  of  "  property  transferred  for 
value,  at  the  time  of  delivery,  upon  special  terms  of  settle- 
ment :"  South  Australian  Ins.  Co.  v.  Randell,  L.  R.  3  P.  C. 
101,  at  p.  113.  Whether  the  parties  contemplated  such  a 
result  or  not,  I  think  the  latter  was  the  legal  effect  of  the 
transaction,  and  that  the  property  became  the  property  of 
the  execution  debtor,  liable  to  be  seized  on  an  execution 
against  him. 

Wilson,  C.  J. — From  the  evidence  it  appears  there  was 
a  verbal  lease  of  the  farm  made  by  the  father  to  the  son 
for  five  years,  determinable  at  any  time  at  the  will  of  either 
of  them,  and  the  son  was  to  have  the  use  of  the  stock  and 
implements  on  the  farm  to  enable  him  to  work  it ;  and  for 
the  farm  and  stock  the  son  was  to  pay  the  father  $100  a 
year  and  support  the  father  and  his  family,  who  all  lived 
on  the  farm.  The  son  had  the  right  to  sell  and  deal  with 
the  chattel  property  as  he  liked,  and  he  was  to  leave  upon 
the  farm  at  the  termination  of  the  lease  as  much  value  in 
chattels  as  he  got,  and  whatever  there  was  at  that  time 
above  the  value  given  to  him  was  to  be  his  own.  The  son 
carried  on  the  farm  under  that  agreement  until  January, 
1879,  when  he  left  the  place,  and  the  father  assumed  pos- 
session of  the  land  and  chattels  as  his  own.  In  March, 
1879,  the  son  formally  surrendered  the  farm  and  crops  to 
the  father,  and  in  April  a  final  settlement  was  made 
between  the  father  and  the  son,  the  son  giving  up  all  his 
interest  in  the  chattel  property  to  his  father.  After  that 
13 — VOL.  XXXI  CP. 
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settlement  these  goods  were  taken  in  execution  for  the 
son's  debt,  and  the  question  is,  whether  the  goods  so  seized 
were  at  the  time  the  property  of  the  father  or  of  the  son. 

It  is  contended  by  the  defendant  that  when  the  father 
gave  the  son  the  use  of  the  chattels  and  the  right  to  sell 
and  deal  with  them  as  his  own,  and  required  him  to  leave 
at  the  expiration  of  the  lease  only  an  equal  value  of  chattels 
upon  the  farm  in  place  of  those  originally  given  to  him, 
and  not  the  original  identical  articles  themselves,  he  con- 
stituted the  son  in  effect  the  vendee  of  the  goods,  and  lost 
all  right  in  them  in  any  manner  whatsoever. 

On  the  other  hand,  the  plaintiff  asserts  the  goods  were 
his  property  all  the  time  though  leased  or  bailed  to  the 
.son,  and  that  he  had  the  right  at  the  end  of  the  term  to 
take  whatever  goods  there  were  then  upon  the  farm  in  lieu 
of  his  original  goods,  to  the  value  of  those  which  were 
given  to  the  son. 

The  defendant  says  the  transaction  was  a  sale.  The 
plaintiff  that  it  was  a  lease  or  bailment.  Which  of  these 
was  it  ? 

Spencer's  Case,  3  Co.  16,  third  resolution,  shews  there 
may  be  a  lease  of  sheep  or  other  stock  of  cattle ;  and  it 
is  said  if  the  lessee  covenant  for  him  and  his  assigns  to 
deliver  the  like  cattle  or  goods  at  the  end  of  the  term,  as 
the  things  letten  were,  or  the  price  of  them,  and  the 
lessee  assigns  them  the  covenant  shall  not  bind  the  assignee, 
for  it  is  but  a  personal  contract,  and  there  is  no  reversion 
nor  privity,  and  the  same  law  is  if  the  lease  be  of  a  house 
with  stock  rendering  rent,  and  the  lessee  covenants  to 
render  the  stock  at  the  end  of  the  term,  the  assignee  shall 
not  be  charged,  for  the  rent  does  not  issue  out  of  the  stock 
but  out  of  the  land  only. 

For  the  like  reason,  if  a  lease  be  made  of  land  and  goods 
rendering  rent — -if  the  lessee  be  evicted,  the  whole  rent  shall 
be  gone,  and  there  can  be  no  apportionment  in  regard  of 
the  goods,  because  the  whole  rent  issueth  out  of  the  land : 
Umitt  V.  Cole,  Cro.  Eliz.  255. 

There  may  be  rent  issuing  out  of  tithes,  although  no 
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^distress  can  be  made  on  an  incorporeal  hereditament,  and 
there  ma}^  be  apportionment  in  respect  of  the  tithes  on  a 
demise  of  land  and  tithes,  if  the  tithes  be  evicted,  because 
the  reservation  of  vent  is  good  both  as  to  the  liouse  and 
tithes,  and  though  no  distress  can  be  made  for  the  tithes, 
the  rent  exists  in  point  of  render,  though  not  of  remedy : 
Dean  and  Chapter  of  Windsor  v.  Garer,  2  Saunders,  300, 
303,  304 ;  Gardiner  v.  Williamson,  2  B.  &  Ad.  336. 

In  Neivman  v.  Anderton,  2  B.  &  P.  N.  E.  224,  it  was 
contended  that  on  the  lease  of  land  and  chattels,  there 
•could  be  no  distress  at  all.  But  the  Court  said  the  dis- 
tress might  be  made  upon  the  land,  for  the  rent  issued  out 
of  the  land  only. 

That  there  can  be  a  lease  of  land  and  goods,  there  is  no 
doubt.  See  SmAth  v.  Narrald,  10  M.  &  W.  5,  and  the  pre- 
cedents in  Bytheiuood's  Conveyancing,  tit.  Lease,  and 
the  case  just  mentioned;  also.  Holme  v.  BrunsJdll,  L.  R. 
.3  Q.  B.  D.  495. 

Spencer's  Case  shews  there  may  be  a  lease  of  goods  alone. 
See  also  She^J.  Touch.  244,  268,  419. 

At  p.  244  of  the  Touchstone,  the  editor  says :  "  It  was 
said  by  Windham,  J.,  1  Leon.  43,  that  if  I  let  certain  sheep 
to  one  upon  lease  somewhat  remains  in  me,  but  that  cannot 
be  properly  said  a  property,  but  rather  the  possibility  of  a 
property,  which  cannot  be  granted  over.  But  this  propo- 
sition is  questionable,  since  I  retain  the  property  subject 
to  the  qualfied  interest  of  the  lessee,  and  in  equity  choses 
in  action  may  be  assigned."  And  at  p.  419,  it  is  said  by 
the  editor :  "  There  may,  at  law,  be  a  lease  of  a  personal 
chattel  as  a  flock  of  sheep,  but  this  is  rather  a  bailment 
than  a  lease." 

I  do  not  understand  the  law  to  be,  nor  that  it  is  con- 
tended to  be,  that  upon  the  demise  of  personal  chattels  the 
lessee  may  sell  or  convert  them  as  he  pleases,  or  that  he 
may  keep  them  and  substitute  others  for  them,  or  pay 
their  price  in  money,  or  that  the  absolute  property  in  them 
can  be  sold  for  his  debts.  The  lessor  has  only  parted  with 
a  limited  interest  as  to  time  in  them,  and  he  is  entitled,  at 
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the  end  of  that  term,  to  the  re-delivery  of  them  :  Gordon 
V.  'Harper,  7  T.  R.  9  :  Fenn  v.  Bittlestone,  7  Ex.  152. 

There  may  be  a  remainder  in  personal  property  after  the 
determination  of  an  interest  in  it  for  life. 

In  Hoare  v.  Parker,  2  Q.  B.  376,  the  person  who  was 
entitled  to  the  goods  under  an  executory  bequest,  after  the 
determination  of  the  estate  for  life,  was  held  to  be  entitled 
to  maintain  trover  for  them  against  the  person  to  whom 
the  one  who  had  the  life  interest  had  pledged  them. 

The  question  then  must  turn  in  this  case  upon  the  power 
which  the  son  had,  as  tenant,  to  sell  the  goods  demised  to 
him,  and  to  re-deliver  them,  or  others  in  their  place,  at  the 
expiration  of  his  term. 

•  I  do  not  think  the  power  of  sale  or  exchange  given  to 
the  son  conferred  upon  him  the  absolute  property  in  the 
goods  demised.  He  was  not  obliged  to  execute  the  power, 
and  if  he  did  not  execute  it  at  any  time  during  the  term,, 
why  should  not  the  goods  revert  to  the  lessor  just  if  there 
had  been  no  such  power  given  to  the  lessee  ?  And  if  he 
did  act  upon  the  power  and  got  other  goods  in  the  place  of 
those  disposed  of,  and  brought  them  upon  the  farm  and 
used  them  in  carrying  it  on  just  as  he  had  used  the  goods 
demised  to  him,  did  they  necessarily  become  the  absolute 
property  of  the  son,  or  were  they  only  in  the  place  of  the 
original  goods  parted  with  and  subject  to  the  demise  ? 

On  a  bill  of  sale  of  goods  by  way  of  mortgage,  provision 
may  be  made  that  future-acquired  property  may  be  seized 
by  the  mortgagee :  Thompson  v.  Coleman,  L.  R.  7  Q.  B. 
527.  Until  that  seizure  the  after-acquired  property  re- 
mains the  property  of  the  debtor.  The  power  to  seize  is 
a  mere  license  :  Carr  v.  Acraman,  11  Ex.  566. 

When  the  mortgagee  seizes  such  newly  acquired  goods 
under  the  license  he  is  in  the  same  position  with  respect  to 
them  as  if  the  mortgagor  had  put  the  mortgagee  "  in  actual 
possession  "  of  the  goods :  Congreve  v.  Evetts,  10  M.  &  W. 
298. 

A  future  crop  may  pass  if  the  instrument  in  writing  use 
the  proper  terms  for  the  purpose  ;  a  future  crop  is  said  to- 
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be  a  potential  interest.  That  will  not  apply,  however,  to 
future  goods  :  Fetch  v.  Tutin,  15  M.  &  W.  110. 

A  person  who  agrees  to  sell  after-acquired  property  :  the 
title  to  it  attaches  in  the  vendee  whenever  the  vendor 
acquires  it:  Holroyd  v.  Marshall,  10  H.  L.  Cas.  191,  9  Jur. 
213. 

In  WoodfalVs  L.  &  T.,  11th  ed.,  p.  73,  before  referred  to, 
it  is  said :  "  Goods  and  chattels  may  be  let  for  years, 
though  the  interest  of  the  lessee  therein  differs  from  the 
interest  which  he  has  in  lands.  If  a  man  lease  for  years 
a  stock  of  live  cattle,  such  lease  is  good,  and  the  lessee 
has  the  use  and  profits  of  them  during  the  term  ;  but  he 
cannot  destroy,  kill,  sell,  or  give  them  away  without,  it 
seems,  being  liable  to  an  action  of  trespass."  Here  the 
tenant  had  the  express  power  to  sell.  His  sales  were 
therefore  no  violation  of  his  duty  and  position  of  tenant, 
but  in  accordance  with  the  power  which  it  was  advisable 
and  necessary  to  grant  to  him  to  replace  old  stock  with 
new. 

In  Irzod  v.  Lamb,  1  Or.  &  J.  35,  there  was  a  bargain 
between  an  intended  husband  and  wife  with  respect  to 
certain  existing  chattel  property,  and  with  respect  to  any 
other  property  which  should  be  acquired  in  place  of  it, 
which  for  want  of  the  intervention  of  a  trustee  could  not 
be  given  effect  to  at  law.  In  that  case  it  was,  however, 
decided  that  on  a  lease  of  the  chattels  the  sheriff  could 
not  seize  them  during  the  term  for  the  debt  of  the  lessor. 

Applying  these  decisions  to  the  present  case,  I  am  of 
opinion  the  goods  demised  to  the  son  gave  him  only  a 
limited  interest  for  the  duration  of  his  term  :  that  those 
goods  he  got  as  lessee,  and  did  not  part  with  under  the 
power  he  had,  remained  just  as  if  there  had  been  no  such 
power  given :  that  the  goods  brought  on  to  the  farm  in 
lieu  of  the  demised  goods  sold  or  exchanged  by  the  lessee, 
in  my  opinion,  became  subject  to  the  terms  of  the  demise 
just  as  the  goods  were  and  had  been  for  which  they  were 
substituted.  But  if  not,  the  substituted  goods  did,  by  the 
termination  of  the  tenancy,  by  will  of  the  lessor  in 
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January,  1879,  when  the  son  left  the  farm  and  the  father 
took  possession  of  it  and  of  the  goods  upon  it,  and  by 
that  act  of  seizure  and  possession  as  of  right  by  the  father, 
revest  the  residue  of  the  original  goods  in  the  father  and 
vest  the  substituted  goods  in  the  father  as  the  former 
owner  and  lessor. 

And  it  is  a  fact  not  to  be  overlooked,  although  not,  in 
my  opinion,  affecting  the  legal  rights  of  the  parties,  that 
the  son  did  not  dispute  the  entry  or  claim  so  made  by  his 
father,  but  submitted  to  it  and  acquiesced  in  the  same. 

It  is  true  the  father  and  son  afterwards  more  formally 
settled  these  matters,  but  that  did  not  affect  the  previously 
acquired  rights  of  the  plaintiff,  and  that  settlement,  too, 
was  made  long  before  the  execution  creditor's  rights, 
"whatever  they  were,  accrued. 

It  is  plain  that  not  more  than  the  interest  of  the  lessee 
could  be  taken  upon  an  execution  against  him,  and  here 
it  would  practically  have  been  of  no  benefit  to  the  creditor, 
because  the  son  had  a  title  in  effect  only  at  the  will  of 
the  lessor. 

I  should  regret  if  the  title  of  the  father  should  fail,  for  he 
had  no  more  idea  of  selling  the  goods  to  the  son  than  the  son 
had  of  buying  them.  They  meant  just  what  I  think  can  be 
given  effect  to, — that  is,  that  ,  the  son  should,  while  he  had 
the  farm  as  tenant,  have  the  goods  also  as  tenant,  and  that 
he  should  restore  the  goods  with  the  land,  or  such  of  them 
as  he  had  originally  got,  and  had  not  sold  or  exchanged 
and  such  also  of  the  goods  which  he  had  acquired  in  lieu 
of,  and  had  substituted  for  those  which  he  had  parted 
with.  Such  a  power  to  sell  or  exchange  was  necessary  to 
'  keep  up  the  efficiency  of  the  stock,  and' the  newly  acquired 
articles  came  at  once  under  the  provisions  of  the  lease. 

In  Taylor  v.  Caldwell,  3  B.  &  S.  826,  an  instrument 
containing  words  of  demise  was  held  not  to  be  a  demise, 
because  it  was  manifest  the  parties  did  not  intend  that  it 
should  so  operate :  Mogg  v.  Overseers  of  Yatton,  L.  R.  6 
Q.  B.  D.  10,  is  to  the  same  effect. 

The  rule  relating  to  the  "  surrounding  circumstances,"^ 
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acted  upon  in  the  interpretation  of  contracts,  shews  the 
intent  of  the  parties  is  to  be  given  effect  to  as  far  as 
possible  according  to  the  well  known  maxim  in  such  cases. 

It  appears  to  me,  then,  that  this  defendant  has  no  right 
to  take  any  of  these  goods  in  execution  for  the  debt  of 
the  son.  I  am  of  opinion  also  that  no  estoppel  arises  upon 
the  facts  of  this  ca&e. 

From  the  course  of  the  argument  before  us  there  is  no 
reason  why  the  execution  creditor  should  not  have  a 
verdict  for  the  few  things  which  were  the  property  of  the 
son,  and  which  were  not  got  by  him  in  substitution  of  any 
of  the  goods  he  received  from  his  father. 

The  rule  will  be  absolute  as  to  those  articles,  and  dis- 
charged as  to  the  residue. 

Galt,  J.,  concurred  with  Wilson,  C.J. 


Rule  accordingly. 
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Regina  ex  eel.  O'Dwyee  v.  Lewis. 

Municipal  elections — Quo  warranto — Power  of  County  Judge  to  set  aside  writ 
when  issued  on  his  Jiat — Mandamus. 

A  writ  of  summons  in  the  nature  of  a  quo  warranto  having  been  issued, 
under  R.  S.  O.  ch.  174,  sec.  179,  on  the  fiat  of  a  County  Court  Judge, 
returnable  before  himself,  to  try  the  validity  of  the  election  oi  an 
alderman  of  one  of  the  wards  of  a  city,  the  County  Court  Judge,  before 
appearance  entered,  made  an  order  setting  aside  his  fiat  and  the  writ 
with  costs  for  irregularity  in  the  proceedings.  On  appeal  from  the 
decision  of  the  Chief  Justice  of  the  Court  of  Queen's  Bench  discharg- 
ing a  summons  to  set  aside  such  order : 

Per  Wilson,  C.  J.,  the  County  Court  Judge  had  the  power  to  make  the 
order. 

Per  OsLER,  J.,  he  had  no  such  power,  his  power  being  limited  to  trying 
.    the  validity  of  the  election. 

The  Court  being  equally  divided  the  appeal  dropped. 

The  Judge  of  the"  County  Court  of  the  county  of  Carle- 
ton  directed  a  writ  of  summons  to  issue  out  of  this  Court, 
returnable  before  himself,  to  try  the  validity  of  the  elec- 
tion of  the  defendant  as  one  of  the  aldermen  for  Welling- 
ton ward,  in  the  city  of  Ottawa,  pursuant  to  section  179 
of  the  Municipal  Act  E.  S.  O.  ch.  174. 

Before  appearance  the  defendant  obtained  a  summons 
from  the  same  Judge  to  set  aside  his  fiat,  and  the  writ 
which  had  been  issued  thereon,  on  several  grounds  of 
irregularity  in  the  papers  and  proceedings. 

The  summons  was  afterwards  made  absolute  with  costs, 
on  the  ground  that  it  did  not  appear  from  the  papers 
for  what  ward  the  defendant  had  been  elected  an  alder- 
man, the  only  allegation  being  that  he  had  been  elected 
as  alderman  for  the  city  of  Ottawa.  Costs  were  taxed 
and  execution  issued  therefor. 

The  defendant  then  obtained  from  the  presiding  Judge 
in  Chambers  at  Toronto  a  summons  to  set  aside  the  order 
of  the  County  Judge,  on  the  ground  that  he  had  no 
authority  to  make  it ;  or  to  stay  all  proceedings  upon  the 
order,  on  the  same  ground;  and  in  the  alternative,  to  shew 
cause  why  a  writ  of  mandamus  should  not  issue  com- 
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manding  the  Judge  to  proceed  with  and  try  the  validity 
of  the  election. 

This  summons  was  afterwards  argued  before  the  Chief 
Justice  of  the  Court  of  Queen's  Bench,  and  discharged 
with  costs  (a). 

In  this  term,  May  19,  1881,  Ogden  obtained  a  rule  nisi 
to  shew  cause  why  the  order  of  the  Chief  Justice  should 
not  be  set  aside  and  reversed,  and  the  summons  to  rescind 
the  order  of  the  Judge  of  the  County  Court  and  for  man- 
damus made  absolute,  on  grounds  mentioned  therein,  and 
in  the  affidavits  and  papers  filed. 

During  this  term,  May  27,  1881,  Aylesivorth  shewed 
cause,  and  referred  to  Valin  v.  Langlois,  3  Supreme  Ct.  K,. 
90  ;  High's  Extraordinary  Legal  Remedies,  (ed.  1874),  pp. 
129-141 ;  Regina  ex  ret.  Bland  v.  Figg,  6  U.  C.  L.  J.  44; 
Regina  ex  rel.  McManus  v.  Ferguson,  2  U.  C.  L.  J. 
N.  S.  19. 

Ogden,  contra,  referred  to  High's  Extraordinary  Legal 
Remedies,  (ed.  1874),  p.  151 ;  Regina  ex  rel.  McLean  v. 
Watson,  1  U.  C.  L.  J.  N.  S.  71. 

June  24,  1881.  Osler,  J. — None  of  the  affidavits  or 
papers  upon  which  the  learned  Judge  of  the  County 
Court  proceeded  in  making  the  order  complained  of  have 
been  brought  before  us,  but  it  appears  from  an  affidavit 
filed  in  obtaining  the  summons  to  set  aside  his  order, 
that  the  writ  of  summons  in  the  nature  of  a  quo  ^varranto 
was  not  returned  or  filed,  and  was  not  before  him. 

The  question  is,  whether  he  had  power  to  set  aside  his 
fiat  for  the  writ,  with  the  writ  and  proceedings,  for  irregu- 
larity or  insufficiency,  or  whether,  the  writ  having  been 
issued,  his  power  was  limited  to  trying  the  validity  of  the 
election. 

Upon  the  best  consideration  which  I  have  been  able  to 
give  to  the  question,  I  think  the  latter  was  the  limit  of 
the  learned  Judge's  power. 

{a)  Eeported  in  8  P.  R.  497. 
14 — VOL.  XXXII  CP. 
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I  am  sensible  that  in  differing  from  the  view  taken  by 
the  Chief  Justice  of  the  Queen's  Bench  and  the  Chief 
Justice  of  this  Court,  as  to  the  powers  of  the  County 
Judge  in  these  proceedings,  I  differ  from  Judges  of  great 
learning  and  experience,  and  therefore  express  my  own 
opinion  with  less  confidence  than  I  might  otherwise  feel 
in  its  correctness.  Such  as  it  is,  however,  it  is  the  best 
which  I  have  been  able  to  form,  and  the  parties  are 
entitled  to  it. 

It  is  true  that  the  Judge  of  the  County  Court,  before 
whom  the  writ  of  summons  is  returnable,  has  complete 
and  final  jurisdiction  without  appeal  to  hear  and  deter- 
mine the  validity  of  the  election.  So  also  has  the  Judge 
of  the  Superior  Court  in  Chambers  before  whom  the  case 
comes  for  adjudication. 

The  writ,  however,  issues  out  of  one  of  the  Superior 
Courts,  either  from  the  office  of  the  Clerk  of  the  Process 
or  of  the  Deputy  Clerk  of  the  Crown  in  the  County 
where  the  election  complained  of  took  place,  upon  the  fiat 
of  the  Judge  of  the  County  Court  of  that  county,  or  of 
one  of  the  Judges  of  the  Superior  Courts  of  common  law. 
It  may  be  returnable  before  the  presiding  Judge  in  Cham- 
bers at  Toronto,  or  before  the  Judge  of  the  County  Court,, 
and  that,  whether  issued  on  the  fiat  of  the  County  J udge 
(Regina  ex  rel.  Lutz  v.  Williamson,  1  P.  R.  94),  or  of  a 
Judge  of  the  Superior  Court,  the  jurisdiction  to  hear  and 
determine  the  validity  of  the  election  resting  with  the 
Judge  who  becomes  seized  of  the  case  by  the  writ  being 
made  returnable  or  being  heard  before  him. 

The  writ  is  not  necessarily  directed  to,  or  to  be  tried 
before  the  Judge  who  grants  the  fiat,  but  is  sent  to  a 
Judge  to  try  a  cause  in  the  Court  out  of  which  it  issues. 

In  no  case  does  it  issue  out  of  a  County  Court,  and  the 
Act  seems  carefully  to  avoid  conferring  upon  that  Court 
any  jurisdiction.  The  Judge  is  directed  to  return  the  writ 
and  his  judgment  with  all  things  touching  the  same  into 
the  Court  from  which  the  writ  issued,  there  to  remain  of 
record  as  a  judgment  of  the  Court. 
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Rule  16  of  the  Rules  of  Court  for  the  trial  of  contested 
municipal  elections,  provides  that  contempts  in  disobeying 
writs  of  summons,  certiorari,  mandamus,  or  other  process 
rule  or  order  of  either  Court,  or  any  Judge  thereof  acting 
in  execution  of  the  powers  conferred  upon  him,  are  to  be 
certified  into  the  Court  from  which  the  writ  of  summons 
issued,  bo  be  dealt  wdth  like  other  contempts  of  such  Courts 
in  other  cases. 

There  is  a  cause  or  suit  therefore  in  one  of  the  Superior 
Courts,  whether  originated  by  the  fiat  of  a  Superior  or  of 
a  County  Court  Judge,  and  the  duties  and  powers  of  the 
latter  are  distinctly  defined  in  the  Act. 

I  do  not  see  upon  what  principle  it  is  to  be  held  that  he 
can  exercise  any  other  jurisdictional  powers.  He  is  the 
deleo^ate  of  the  Court  in  the  sense  of  receiving  his 
authority  from  the  Court  to  perform  a  certain  duty.  Can 
he  rescind  his  own  commission,  and  set  aside  the  writ 
which  appoints  him  ?  If  he  can  do  so  in  this  case,  can 
he  do  so  where  the  writ  is  issued  returnable  before  him 
on  the  fiat  of  the  Judge  of  a  Superior  Court,  or  where  it 
is  issued  on  his  fiat  returnable  before  the  latter  ? 

It  seems  to  me  that  these  questions  can  only  be  answered 
in  the  negative.  I  do  not  say  that  the  County  Judge  is 
helpless  where,  for  instance,  he  finds  that  he  has  been 
imposed  upon,  or  there  has  been  some  inadvertence  in 
granting  his  fiat  or  in  allowing  the  recognizance.  He  may 
decline  to  proceed,  and  I  suppose  the  Court  above  would 
not  compel  him  to  do  so.  * 

There  being  a  cause  in  the  Superior  Court  that  Court 
or  a  Judge  thereof  has  no  doubt  the  jurisdiction  which 
the  County  Court  Judge  has  attempted  to  exercise  here,  a 
jurisdiction  which  within  my  knowledge  has  often  been 
invoked  and  acted  upon. 

I  am  fully  sensible  that  there  is  a  certain  anomaly  in 
holding  that  the  Judge  who  could  have  disposed  of  the  case 
on  the  hearing  without  appeal  on  the  very  objection  which 
he  gave  eff'ect  to  here,  cannot  set  aside  the  proceedings  in 
a  summary  manner,  and  it  would  be  perhaps  convenient 
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to  hold  that  he  could  do  sb.  The  difficulty  is  caused  by 
the  nature  of  the  jurisdiction  which  the  Act  has  conferred 
upon  him. 

Here  he  has  made  an  order  setting  aside  proceedings 
with  costs,  and  his  order  is  being  enforced  as  a  judgment 
of  this  Court.  It  is  only  as  a  judgment  of  this  Court  that 
any  order  made  by  him  can  be  enforced,  and  it  is  clearly 
only  his  final  judgment  on  the  merits  of  the  cause  that  he 
is  authorized  to  return  into  the  Court  and  enforce  there 
by  execution. 

I  am  obliged  to  say  that  in  my  opinion  the  order  com- 
plained of  was  made  wholly  without  jurisdiction,  and 
that  the  plaintifl^,  against  whom  the  process  of  this  Court 
is  put  in  motion  under  it,  is  entitled  to  have  it  and  the 
execution  issued  under  it  set  aside. 

As  to  the  other  branch  of  the  rule,  which  asks  for  a 
mandamus,  we  cannot  interfere,  as  it  is  evident  that  no 
eflPectual  demand  has  been  made  upon  the  learned  Judge 
of  the  County  Court  to  hear  the  case,  the  relator  having 
refused  to  file  the  writ  and  affidavit  of  service. 

Wilson,  J. — The  rule  certainly  is,  that  the  proceedings 
of  a  Court  can  be  annulled  or  vacated  only  by  a  Judge 
of  that  Court.  Power  is  often  conferred  upon  the  Judges 
of  one  Court  to  adjudicate  upon  matters  pending  in  another 
Court  as  well  as  in  his  own.  As  a  Judge  of  either  of  the 
Superior  Courts  of  law  may  transact  all  business  pending 
as  well  in  the  other  Court  as  in  the  one  of  which  he  is  a 
Judge,  so  the  common  law  Judges  may  take  Chancery 
sittings,  and  the  Chancery  J udges  may  take  common  law 
Courts,  and  the  business  in  many  instances  of  the  Superior 
Courts  of  common  law  may  be  transacted  by  the  County 
"Court  Judges,  and  trials  of  County  Court  causes  may  be 
had  before  a  Superior  Court  Judge. 

The  rule  is,  that  the  Court  in  which  the  record  is  can 
alone  amend  it. 

Formerly  in  England  error  lay  from  the  Common  Pleas 
to  the  Queen's  Bench.  In  that  case  the  record  was  removed, 
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and  an  amendment  of  it  after  the  removal  had  to  be  made 
in  the  Queen's  Bench.  And  if  error  were  afterwards 
brought  upon  the  judgment  of  the  Queen's  Bench  in  the 
House  of  Lords,  and  an  amendment  had  to  be  made  in 
the  original  judgment,  that  motion  could  not  be  made  in 
the  Common  Pleas  where  the  judgment  was  originally 
given,  but  in  the  Queen's  Bench,  to  which  the  record  and 
not  merely  the  transcript  had  been  removed :  Tully  v. 
Sparkes,  2  Str.  867-869  ;  Rutter  v.  Bedstone,  2  Str.  837 ; 
Sampayo  v.  BePayha,  5  Taunt.  82  ;  Dunbar  v.  Hitchcock, 
3  M.  &  Sel.  591.  And  when  error  was  brought  upon  a 
judgment  of  the  Queen's  Bench  and  taken  to  the  Exchequer 
Chamber,  a  transcript  only  of  the  judgment  was  removed, 
and  if  an  amendment  had  to  be  made  in  the  judgment  the 
motion  for  that  purpose  had  to  be  made  in  the  Queen's 
Bench,  where  the  record  remained.    See  the  same  cases. 

The  writ  in  this  case  was  taken  out  in  the  Common 
Pleas  upon  the  fiat  of  the  Judge  of  the  County  Court  of 
Carleton,  and  was  made  returnable  before  himself.  He 
had  the  power  so  to  do.  Whether  he  had  the  power  to 
make  it  returnable  before  a  Judge  of  the  Superior  Court 
it  is  not  necessary  to  say,  perhaps  he  had.  If  it  had 
been  returnable  before  the  Superior  Court  Judge,  that 
Judge  could  have  set  aside  the  writ  on  proper  grounds, 
and  the  Judge  of  the  County  Court,  on  whose  fiat  it  issued, 
in  my  opinion,  could  not,  for  his  functions  would  have  ex- 
pired b};^  the  granting  of  his  fiat.  When  it  is  made  return- 
able before  himself,  I  am.  of  opinion  he  had  power  to  amend 
the  writ,  or  to  set  it  aside.  Indeed  the  power  to  amend, 
that  is,  to  cdter  the  writ  in  any  respect,  implies  as  I  think 
the  power,  though  not  universally,  but  in  a  case  like  this, 
to  set  it  aside.  If  the  writ  by  mere  mistake  issued  against 
the  relator  in  place  of  the  person  complained  of,  or  was 
directed  to  the  County  Court  Judge  by  a  wrong  name,  or 
was  made  returnable  in  the  year  following,  or  was  without 
a  seal,  the  Judge  of  the  County  Court  before  whom  it  was 
returnable  ought  to  have  and  I  think  has,  the  power  to 
correct  such  mistakes  as  these. 
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So  if  it  were  issued  improvidently  upon  a  fiat  which 
the  Judge  desired  should  not  be  acted  upon  until  he  had 
further  time  for  consideration,  the  Judge  might  set  aside 
the  writ ;  or  if  the  writ  were  defective,  and  the  relator 
were  acting  vexatiously,  and  the  objection  to  the  election 
was  one  which  was  not  entitled  to  any  favour,  the  Judge, 
in  place  of  amending  the  writ,  might  think  it  more  con- 
sistent with  the  true  merits  of  the  case  to  set  it  aside 
altogether. 

If  the  Judge  cannot  amend  the  writ  he  cannot  amend 
any  of  the  later  proceedings,  not  even  irregularities  in  a 
notice,  or  in  an  affidavit,  or  in  the  statement,  answer  or 
disclaimer.  And  it  would  be  highly  inconvenient  if  in 
every  such  case  the  application  to  amend  or  to  set  aside 
"the  proceeding  had  to  be  made  to  the  Superior  Court 
Judge.  None  of  the  proceedings  before  the  County  Court 
Judge  are  any  where  else  than  before  himself,  and  he  is  not 
to  return  them  into  the  Superior  Court  until  he  has  given  his 
final  decision.  He  has  the  sole  control  of  the  proceedings 
from  the  time  of  the  issue  of  the  writ,  when  it  is  returnable 
before  himself,  up  to  the  time  of  his  final  decision,  "  and 
the  return  of  the  writ  and  judgment,  and  all  things  had 
before  him  touching  the  same,  into  the  Court  from  which 
the  writ  issued."  He  may  make  the  returning  officer  a 
party,  or  allow  any  one  to  intervene  and  defend.  He  may 
cause  the  assessment  rolls,  &c.,  to  be  brought  before  him, 
He  may  enquire  into  the  facts  by  affidavit,  or  by  affirma- 
tion, or  by  oral  testimon}^  or  by  issues  framed  by  himself, 
and  sent  to  be  tried  by  jury  by  writ  of  trial  directed  to 
any  Court  named  by  him.  [Subject  to  section  204.]  He 
may  admit  another  party,  if  duly  elected,  and  if  no  other 
has  been  duly  elected  he  shall  cause  a  new  election  to  be 
held,  and  in  a  proper  case  a  new  election  of  the  whole 
council.  And  even  after  the  return  of  the  writ  and 
judgment,  &c.,  he  is  still, "  as  occasion  requires,"  to  "  enforce 
such  judgment  by  a  writ  in  the  nature  of  a  writ  of  pre- 
remptory  mandamus,  and  by  writs  of  execution  for  the 
costs  awarded  :"  sec.  199. 
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With  such  powers  it  would  not  be  proper  to  deny  him 
the  right  to  amend  or  to  set  aside  proceedings  while  they 
are  still  before  him,  and  still  on  paper  and  have  not  been 
returned  to  the  Superior  Court.  That,  is  before  they 
became  "  of  record  as  a  judgment"  of  the  Superior  Court. 

If  the  Judge  cannot  amend  the  summons  originally 
issued  or  set  it  aside,  neither  can  he  amend  the  summons 
making  the  returning  officer  a  party,  nor  any  of  the  pro- 
ceedings where  he  allows  another  to  intervene ;  nor 
amend  his  own  issue,  which  he  sends  for  trial ;  nor  any 
of  the  proceedings  on  that  issue  ;  nor  in  fact  amend  or  set 
aside  anything ;  and  that,  I  scarcely  think,  can  be. 

It  is  true  the  writ  which  is  issued  and  is  returnable 
before  him  is  his  commission,  in  the  sense  that^^without 
such  writ  he  has  no  authority  to  act ;  but  it  is  not  a  com- 
mission in  the  sense  of  the  old  writ  of  error,  because  in 
the  case  before  us  the  Judge  gives  himself  authority  to  act, 
while  in  the  other  case  the  writ  of  error  w^as  issued  from 
^in  authority  different  from  that  to  which  it  was  directed, 
and  for  that  reason  the  Court  to  which  it  was  sent  would 
not  amend  it,  and  also  because  at  the  common  law  there 
was  no  power  to  amend  a  writ  of  error  :  Tomhin  v.  Groker, 
1  Ld.  Ray  565  ;  Cooper  v.  Ginger,  1  Str.  606. 

For  these  reasons  I  am  not  able  to  agree  with  my 
TDrother  Osier.  I  think  the  rule  should  be  discharged,  and 
I  suppose  it  should  be  with  costs.  But  the  result  is,  that, 
as  my  brother  Osier  does  not  agree,  there  will  be  no  judg- 
ment, and  the  rule  will  drop. 

Galt,  J.,  being  engaged  at  the  Assizes,  took  no  part  in  the 
judgment  {a). 


(a)  See  Regina  ex  rel.  Grant  v.  Coleman,  46  U.  C.  E.  175,  in  which  the 
judgment  of  Hagarty,  C.J.,  was  affirmed,  Cameron,  J.,  dissenting. 
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MEMORA.NDA. 

During  this  Term  the  following  gentlemen  were  called 
to  the  Bar  : — 

George  Bell,  John  O'Meara,  Charles  Henry  Connor, 
George  Macdonald,  John  Birnie,  Jr.,  Charles  Egerton 
Macdonald,  Howard  Jennings  Duncan,  Stewart  Camp- 
bell Johnstone,  Lendrum  McMeans,  William  Boston 
Towers,  Francis  Edwin  Galbraith,  Charles  Wright, 
John  Kelley  Dowley,  Charles  Herbert  Allen,  Charles 
El  WIN  Kadcliffe,  James  Lelland  Darling,  John  Clarke 
EccLES,  George  William  Baker,  Hedley  Vicars  Knight, 
George  Ritchie. 
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IN  THE  HIGH  COURT  OF  JUSTICE. 

COMMON  PLEAS  DIVISION. 


Parker  v.  Parker. 

Executrix — Action  against — Corroborative  evidence — B.  S.  0.  ch.  62,  sec.  10 — 

Money  paid. 

Held,  that  under  section  10  of  the  Evidence  Act,  R.  S.  0.  ch.  62,  any 
evidence  adduced  by  a  party  interested  against  an  executrix  corrobor- 
ating the  evidence  of  the  interested  party  in  any  particular,  must  be 
submitted  td  the  jury,  as  sufficient  in  point  of  law,  the  weight  to  be 
attached  to  it  in  point  of  fact  being  a  matter  for  their  consideration. 

Orr  V.  Orr,  21  Grant  397,  and  McDonaldx.  McKinnon,  26  Grant  12,  com- 
mented upon. 

In  this  case,  which  was  an  action  on  the  common  counts  against  the 
defendant  as  executrix,  &c.,  for  money  paid  to  the  use  of  the  defen- 
dant's testator,  the  transaction  arose  out  of  some  promissory  notes 
made  by  the  testator  and  the  plaintiff,  but  which  the  plaintiff  alleged 
he  signed  for  the  testator's  accommodation,  and  had  subsequently  paid 
for  the  testator. 

Held,  on  the  evidence,  set  out  below,  that  the  plaintiff's  evidence  was 
sufficiently  corroborated  within  the  meaning  of  the  Act ;  and  that  the 
count  for  money  paid  was  supported. 

Action  on  the  common  counts  by  Sir  Melville  Parker 
against  defendant,  the  executrix  of  Sir  Henry  Parker^, 
deceased,  for  money  lent,  work  done,  money  paid,  money 
received,  interest,  and  account  stated. 

Pleas. — Never  indebted,  payment.  Statute  of  Limitations, . 
and  set-off. 

Issue. 

The  cause  was  entered  for  trial  in  June,  1879,  at  the 
then  Toronto  Assizes,  when  a  verdict  was  taken  for  $800, 
subject  to  the  award  of  Read,  Q.C.,  which  award  was  to  be 
subject  to  appeal. 

On  the  15th  of  April,  A.D.  1880,  the  said  arbitrator  made 
his  award,  reducing  the  verdict  taken  to  the  sum  of  $600,, 
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and  returned  the  evidence  taken  before  him  into  this 
Courfc,  together  with  his  report  thereon  shewing  his 
findings  of  fact  and  the  reasons  for  his  conclusions 
•thereon. 

On  June  30,  1880,  Falconhridge  obtained  a  rule  nisi 
calling  upon  the  yjlaintiff  to  shew  cause  why  the  verdict 
and  award  herein  should  not  be  set  aside  or  the  same 
remitted  back  to  the  arbitrator,  on  the  ground  that  the 
award  was  contrary  to  law  and  evidence  and  the  weight  of 
evidence,  as  there  was  no  material  evidence  corroborating 
that  of  the  plaintiff :  that  the  action  was  brought  wholly, 
or  in  part,  for  an  indemnity  of  a  surety  by  a  principal, 
and  therefore  the  proper  remedy  of  the  plaintiff,  if  any, 
was  in  a  Court  of  Equity,  and  was  only  cognizable  there,  if 
at  all,  upon  the  creditor  (Mrs.  Crewe  Cook)  being  brought 
before  the  Court:  that  it  was  not  proved  that  the  said 
creditor,  or  her  representatives,  had  any  right  to  sue  the 
defendant  and  refused  to  exercise  that  right:  that  the  plea 
of  the  Statute  of  Limitations  was  proved  ;  and  that  the 
Statute  of  Frauds  was  a  bar  to  the  action:  that  partnership 
accounts  ought  to  have  been  and  were  not  taken  on  said 
reference;  and  upon  s^rounds  disclosed,  etc. 

On  the  same  day,  Ogden  obtained  a  rule  nisi,  calling 
■upon  the  defendant  to  shew  cause  why  the  award  should 
not  be  referred  back,  with  directions  to  the  arbitrator  to 
increase  the  award  by  the  sum  of  ^200,  and  interest  upon 
the  sum  of  $800  for  three  and  one-half  years,  as  proved  to 
be  due  by  the  evidence  taken  upon  said  reference,  on  the 
ground  that  the  evidence  shewed  that  the  plaintiff  was 
entitled  to  the  sum  of  $800  and  interest  thereon  for  the 
term  of  three  years  and  one-half,  and  on  grounds  dis- 
closed, etc. 

On  July  11,  1881,  McMichael,  Q.C.,  shewed  cause  to  the 
plaintiff's  rule,  and  supported  the  defendant's  rule. 
Moss  and  Falconbridge,  contra. 

The  arguments  sufficiently  appear  from  the  judg- 
ment: 
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September  12,  1881.  Armour,  J. — After  a  con- 
sideration of  this  case,  I  thought  that  perhaps  some 
further  light  might  be  thrown  upon  it  b}^  the  exami- 
nation of  Mr.  Heccor,  and  I  caused  him  to  be 
-examined  before  me,  but  his  examination  shewed 
nothing  but  his  anxiety  for,  and  belief  in  the  justness  of 
the  defendant's  case,  and  threw  no  light  whatever  upon 
the  controvers}^  I  also  directed  the  production  of  any 
books  shewing  any  account  or  entry  of  transactions  between 
John  Hector  and  Sir  Henry  or  Sir  Melville  Parker,  or 
between  Sir  Henry  and  Sir  Melville  Parker,  and  any 
cheque  or  bank  books  of  Sir  Henry  Parker,  between  the 
3^ears  1867  and  1875,  of  anv  books  shewing  any  account  or 
^ntiy  of  the  wood  transactions  referred  to  in  the  evidence, 
of  the  books  of  Cameron  &;  McMichael,  and  of  any  books  of 
account  kept  by  Mrs.  Crew^e  Cook,  containing  any  entry  in 
respect  of  her  transactions  with  Sir  Henry  or  Sir  Melville 
Parker,  which  direction  was  complied  with  as  far  as  it 
was  possible,  as  was  alleged,  to  be  complied  with. 

On  June  21st,  1867,  Mrs.  Cook  placed  in  the  hands  of 
Cameron  &  MciVIichael  for  collection  the  followinor  notes: 

o 

1.  Note  dated  1st  December,  1859,  for  $600,  made  by 
Sir  Henry  and  Sir  Melville  Parker,  payable*  three  months 
after  date. 

2.  Note,  dated  1st  December  1862,  for  $200,  made  by  Sir 
Henry  Parker  and  John  Hector,  payable  twelve  months 
after  date. 

8.  Note  dated  1st  December,  1859,  for  $1,000,  made  by 
Sir  Melville  and  Sir  Henry  Parker,  payable  twelve  months 
after  date. 

4.  Note  dated  8th  November,  1862,  for  $400,  made  by 
Sir  Melville  Parker,  Albert  Parker,  Sir  Henry  Parker,  and 
John  Hector,  payable  twelve  months  after  date. 

Sir  Melville  Parker  swore  that  of  these  notes  the  first 
and  second  above  named  were  for  money  owing  by  Sir 
Henry  Parker,  and  the  third  and  fourth  of  them  for 
money  owing  by  himself ;  and  I  have  no  doubt  this  is  true; 
and  it  is  thus  corroborated  : 

The  name  of  Sir  Henry  Parker  stands  first  upon  the  first 
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and  second  notes,  and  that  of  Sir  Melville  Parker  stands 
first  on  the  third  and  fourth  notes.  This  fact  would  not 
perhaps  signify  much  by  itself,  but  when  we  find  that  the 
first  and  third  notes  are  both  dated  the  same  day  and 
given  to  the  same  person,  it  is  of  great  significance  as  indi- 
cating that  the  makers  wished  to  keep  the  amount  each 
was  really  owing  separate,  otherwise  one  note  would  have^ 
been  given  for  $1,600. 

Sir  Melville  had  certainly  nothing  to  do  with  the  second 
note. 

Sir  Henry  Parker  paid  interest  on  the  first  and  second 
notes.  I  find  this  endorsement  on  the  first  note  :  "  Received 
from  Sir  H.  Parker  the  sum  of  $30  being  for  interest, 
December  1st,  1862."  The  first  note  bore  interest  at  ten 
.per  cent,  per  annum,  and  this  was  a  half  year's  payment  of 
interest. 

I  also  find  these  endorsements  on  the  first  note  :  "  June^ 
27,  1866.  Received  $30,  being  the  half  year's  interest  on 
the  above  note  for  S.  C.  Cook.    Henry  Crewe." 

"  1866,  Dec.  17.  Received  as  interest  $9  for  S.  Crewe 
Cook.  Henry  Crewe."  "  Nine  "  is  obviously  a  mistake,  as 
will  appear  hereafter,  it  ought  to  have  been  "  thirty." 

And  these  endorsements  on  the  second  note ;  "  1866^, 
June  27.  Received  $9  being  the  half  year's  interest  on  the 
within  note,  due  June  1,  1866.  S.  C.  Cook." 

"  1866,  Decernberl7.  Received  on  this  note,  as  interest, 
$9  for  S.  Crewe  Cook.    Henry  Crewe." 

Now  turning  to  the  two  cheque  books,  used  by  Sir 
Henry  Parker,  in  1866,  I  find  a  counterfoil  in  one  as  fol- 
follows  :  ''No.  29.  Date  June  27,  1866.  Pay  to  Mrs.  Crewe 
Cook,  interest  §39."  And  a  counterfoil  in  the  other  as 
as  follows:  "No.  29.  Date  December  18,1866.  Pay  ta 
Crewe  Cook  $39. 

Then  I  find  this  letter. 

"  Dear  Mrs.  Crewe.  Toronto,  June  26. 

"We  have  been  expecting  you  this  last  w^eek,  which  has^ 
prevented  my  sending  this  money  before.  With  Mrs. 
Parker's  kind  regards,  I  am,  yours  faithfully, 

"$39.  "Henry  Parker. 
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And,  also,  this  letter: 

William  street,  Toronto,  Dec.  I7th. 

"  Dear  Mrs.  Crewe. 

"  I  send  you  a  cheque  for  the  interest  due  this  month, 
.^ind  hope  next  month  to  take  up  one  of  the  notes.  I  may 
mention  that  we  have  never  received  the  money  due  from 
my  mother's  estate  as  yet.  Lady  Parker  desires  her  kind 
regards." 

"  Faithfully  yours, 

"  Henry  Parker." 

The  endorsements  of  the  27th  June  and  17th  December, 
18C6,  are  the  last  endorsements  of  interest  paid  on  account 
of  the  first  and  second  notes  made  thereon,  and  it  appears 
,to  me  obvious  that  Henry  Crewe  made  a  mistake  in  in- 
dorsing a  payment  of  interest  of  nine  dollars  on  both  notes 
on  December  17,  1866,  instead  of  thirty  on  the  first,  and 
nine  on  the  second,  for  I  have  no  doubt  thirty-nine  was 
then  paid  by  Sir  Henry  Parker. 

It  is  abundantly  shewn,  therefore,  that  at  this  time  Sir 
Henry  Parker  was  paying  the  interest  upon  the  first  and 
second  notes. 

I  find  that  writs  of  summons  were  issued  by  Cameron 
,and  McMichael  on  all  the  notes  on  Nov.  11th,  1867 ;  and  I 
find  the  following  letter : 

"  William  street,  Nov.  21st. 
"  Dear  Sir, — I  have  received  your  favour  of  the  19th 
inst.,  and  have  to  state  that  next  January  I  shall  take  up 
one  of  the  notes  held  by  Mrs.  Crewe  Cook,  and  shall  then 
make  arrangements  with  her  about  whatever  balance  may 
remain. 

I  remain  faithfully  yours, 

"  Henry  Parker." 
"  Lady  Parker  and  I  unite  in  kind  regards  to  Mrs.  Crewe 
Oook." 

This  letter  was,  I  should  say,  addressed  to  Henry  Crewe 
.and  probably  was  written  in  1866,  because  Sir  Henry 
Parker  was  served  with  the  writ  of  summons  on  November 
13th,  1867,  and  I  do  not  think  it  was  written  after  that, 
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nor  do  I  think  it  was  written  before  1866  ;  and  comparing 
it  with  the  letters  of  December  17,  1866,  I  think  it  was- 
written  in  1866.  The  year  it  was  written  in  is,  however,, 
of  no  great  moment. 

I  also  find  the  following  letter : 

"  23  William  street,  Nov.  25th,  1867. 
"  Dear  Mrs.  Crewe  Cook. 

"  Your  proceedings  in  the  matter  of  my  notes  have  given 
me  great  pain.  You  have  often  told  me  that  as  long  as 
the  interest  was  paid  the  money  was  at  my  service.  The 
interest  has  been  paid  up,  and  if  your  mind  is  changed,  of 
course  the  money  must  be  forthcoming,  but  not  being  in 
the  least  prepared  for  such  a  call,  I  must  beg  as  a  favour  to- 
me, so  long  your  friend,  that  you  will  stay  proceedings  and 
give  me  the  next  twelve  months  to  make  up  the  sums  in 
question.  Feeling  sure  that  this  cannot  greatly  inconven- 
ience you,  and  will- much  oblige  me,  I  shall  hope  for  a  few 
words  from  you  to  stop  the  matter.  Lady  Parker  unites- 
with  me  in  kind  regards,  and  believe  me,  faithfully  yours. 

"  Henry  Parker." 

The  position  of  Sir  Henry  Parker's  name  on  the  first 
and  second  notes,  the  payment  by  him  of  interest  thereon, 
the  hope  expressed  in  his  letter  of  December  17th,  1866,  to 
take  up  one  of  the  notes  next  month,  the  statement  in  his 
letter  of  November  21st,  that  next  January  he  would  take 
up  one  of  the  notes  held  by  Mrs.  Orewe  Cook,  and  would 
then  make  arrangements  with  her  about  whatever  balance 
might  remain  ;  and  the  statement  in  his  letter  of  November 
25th,  1867,  to  Mrs.  Crewe  Cook,  that  her  proceedings  in  the 
matter  of  his  notes  had  given  him  great  pain,  and  asking 
her  to  give  him  the  next  twelve  months  to  make  up  the 
sums  in  question,  prove  conclusively  to  my  mind  that  the 
first  and  second  notes  were  the  real  debt  of  Sir  Henry 
Parker,  and  that  Sir  Melville  Parker's  evidence  that  they 
were  so  is  true. 

The  following  letter  is  also  not  without  its  significance  as 
to  the  creation  of  the  debt  to  Mrs.  Crewe,  and  Sir  Henry 


PARKER  V.  PARKER. 


11^ 


Parker's  relation  to  it,  as  a  principal  debtor  in  respect  of 
part  of  it : 

"  Clare  House,  Dec.  2nd,  1859. 

"  My  dear  Mrs.  Crewe, 

"  A  severe  attack  of  the  chest  prevented  my  fulfilling 
my  appointment  with  you  yesterday.  I  hope  to  be  well 
enough  on  Monday  to  have  the  pleasure  of  seeing  you  and 
arrano^ino-  our  matters. 

"  Mrs.  Parker  joins  with  myself  in  kind  regards  to  your- 
self and  Dr.  Crewe. 

"  Believe  me,  my  dear  Mrs.  Crewe. 

"  Faithfully  yours,        Henry  Parker." 

Having  arrived  at  the  conclusion  that  Sir  Henry  Parker 
was  the  principal  debtor  in  respect  of  the  first  and  second 
notes,  I  have  now  to  search  for  evidence  to  see  whether 
he  ever  paid  them  or  not,  and  whether  Sir  Melville  Par- 
ker's evidence  is  true  that  he,  Sir  Melville,  paid  them  in 
the  manner  stated  by  him. 

To  find  that  Sii-  Henry  Parker  was  the  real  debtor  in 
respect  of  the  first  and  second  notes  is,  to  my  mind,  to 
practically  dispose  of  the  case,  because  the  pretence  of  the 
defence  is  not  that  Sir  Henry  Parker  ever  paid  them  but 
that  they  never  were  his  to  pay.  I  asked  Mr.  Hector,  who 
ought  to  know  and  must  have  known  all  about  these 
transactions,  but  whose  memory  has  certainly  failed  him 
with  regard  to  them,  whether  the  first  note  was  not  Sir 
Henry  Parker's  debt.  He  answei-ed  that  he  really  believed 
it  was  Sir  Melville  Parker's  debt,  and  that  the  liability 
of  Sir  Henry  Parker  upon  it  was  really  only  by  w^ay  of 
accommodation  for  Sir  Melville  Parker.  I  also  asked  him 
who  paid  the  second  note  ;  he  said  he  did,  to  Cameron  & 
McMichael.  He  w^as  clearly  mistaken  in  his  belief  as  to 
the  first  note,  and  as  to  his  payment  of  the  second. 

After  proceedings  had  been  taken  by  Cameron  &  Mc- 
Michael for  the  collection  of  these  notes,  and  on  the  30th  of 
November,  1867,it  was  agreed  that  Mrs.  Cook  would  give  two 
years'  farther  time  for  the  payment  of  the  principal  money 
represented  by  these  notes  ;  and  Sir  Melville  Parker  gave  a 
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^mortgage  to  her  for  that  amount,  $2,200,  payable  in  two 
years  from  that  date,  with  interest  at  8  per  cent.,  payable 
half  yearly.  This  mortgage  was  given  on  the  north  half  of 
lot  20,  1st  concession  north  of  Dundas  street,  in  the  town- 
ship of  Toronto,  which  was  undoubtedly  Sir  Melville  Par- 
ker's own  land,  and  was  witnessed  by  Sir  Henry  Parker, 
^ind  was,  I  have  no  doubt,  given,  so  far  as  regarded  the  first 
-and  second  notes,  by  Sir  Melville  at  the  request  of  Sir 
Henry.  The  respective  bonds  for  $600  and  $1,800  of  John 
Hector  and  Sir  Henry  were  also  given  as  collateral  security 
for  the  said  mortgage  to  the  respective  amounts  of  the  said 
bonds,  Mr  Hector  being  liable  on  the  notes  to  the  amount 
•of  $600,  and  Sir  Henry  to  the  amount  of  $1,800 

It  was  part,  however,  of  the  agreement,  that  the  trans- 
action of  the  mortgage  was  not  to  be  deemed  completed 
until  the  interest  in  arrear  and  the  costs  had  been  paid. 
The  interest  in  arrear  in  respect  of  the  first  and  second 
notes  respectively  was  $59.82  and  $17.95  respectively,  or 
$77.77  in  all,  and  that  in  arrear  in  respect  of  the  8rd  and 
4th  notes  respectively  was  $99.73  and  $56,20  respectively, 
or  $155.98  in  all,  and  the  costs  were  $76.53;  interest  and 
costs  together  $310.23. 

On  13th  January,  1870,  Cameron  &  McMichael  wrote  to 
Sir  Melville  and  Sir  Henr}^  Parker  and  to  Mr.  Hector,  that 
the  full  amount  of  principal  and  interest  must  be  paid,  and 
received  the  following  reply  from  Sir  Melville  : 

"  Petrolia,  January  20,  1870. 

"  Gentlemen, — I  really  hope  that  Mrs.  Cook  will  not 
attempt  to  foreclose  the  mortgage,  Avhich  by  your  letter  of 
the  18th  you  say  is  due.  My  portion  of  the  interest  has 
been  regularly  paid,  and  I  will  see  that  my  brother's  is 
attended  to.  If  Mrs.  Cook  proceeds  to  extremities  I  don't 
know  what  I  can  do.  1  can  only  say  that  I  will  regularly 
pay  the  interest,  and  see  that  my  brother  does  the  same,  if 
she  will  renew  it  for,  say,  two  years. 

"  Please  write  to  her  about  this,  as  I  feel  sure  she  will  not 
press  this  matter  if  explained  to  her, 

"  Yours  truly,  Melville  Paekek." 

"  I  .shall  see  my  brother  in  a  few  days." 


PARKER  V.  PARKER.  121 

The  fact  was,  as  appears  by  Cameron  &  McMichael's 
books,  that  Sir  Melville  Parker  had  regularly  paid  $56  half- 
yearly  to  them,  which  was  the  half-year's  interest  due  in 
respect  of  $1,400,  his  part  of  the  debt  represented  by  the 
mortofao^e. 

The  following  letter  appears  in  evidence  : 

"  Toronto,  February  18,  1870. 

"  Dear  Mrs,  Cook, — I  hear  there  has  been  some  irregu- 
larity in  the  payments,  so  I  enclose  a  cheque  for  $50. 
Lady  Parker  desires  her  kind  regards. 

"  Believe  me  faithfidly  yours, 

"  Henry  Parker." 

This  letter,  coupled  with  the  fact  that  Sir  Henr}^  had  not 
himself  directly,  so  far  as  appears,  made  any  payments 
isince  December,  1866,  would  seem  to  indicate  that  he  had 
payments  to  make,  and  that  the  person  that  he  had 
•employed  to  make  his  payments  had  committed  the  irregu- 
larity. Mrs.  Cook  insisted  on  being  paid,  and  began  to 
enforce  the  judgments  she  had  obtained  upon  the  notes; 
.and  on  the  8th  of  October,  1870,  it  was  agreed  between  her 
and  Sir  Melville  Parker,  that  Sir  Melville  should  pay  all  the 
■claim  except  $800  ;  that  the  judgment  and  executions 
should  be  released,  and  that  the  mortgage  and  bond  of  Sir 
Henry  and  Sir  Melville  should  be  held  for  the  $800,  which 
was  to  be  paid  in  three  years,  with  interest  half-yearly  at 
8  per  cent.  This  agreement  was  carried  out  on  the  15th 
day  of  December,  1870,  by  Sir  Melville  Parker  paying  the 
sum  of  $1,719.09,  the  sum  said  to  be  necessar}^  to  pay  the 
back  interest  and  to  reduce  the  mortgage  to  $800. 

The  amount  of  Mrs.  Cook's  claim  at  that  time,  as  made 
up  by  Cameron  &  McMichael,  was  as  follows  : 


Principal  $2200.00 

Arrears  of  interest  to  Nov.  30,  1869   233.70 

Int.  from  Nov.  30,  1867,  to  Nov.  30.  1869.  .  352.00 

Int.  to  date  of  settlement   177.02 

Costs   116.25 


$3078.97 

Deducting  from  this  the  following  amounts  received  : 
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Oct.  18,  1867,  by  cash  from  Hector   $  8QM 

May    7,  1868,     "       "      M.  Parker    56.00 

^   June  10,  1868,     "  Hector    100.00 

Nov.  22,  1868,     "       "      M.  Parker   56.00 

Dec.  15,  1868,     "       "      Hector    62.60 

June  15,  1869,     "       "      M.  Parker   56.0(> 

July  12,  1869,      "       "      Hector    33.65 

Dec.  23,  1869,      "       "       M.  Parker   56.00 

Feb.  18,  1870,      "  "      H.Parker, $50  and 

interest,  $2.75   ....  52.75 


$559.00 

The  balance  of  $2,519.97  remained  due  to  Mrs.  Cook. 

Then,  dividing  the  costs  equally  between  Sir  Henry  and' 
Sir  Melville,  and  giving  Sir  Henry  credit  for  all  the  sums 
paid  by  Mr.  Hector  on  the  assumption  that  they  all  came 
•  from  Sir  Henry,  the  portions  of  this  claim  payable  by  each 


at  that  time  were  as  fellows  : 
Payable  by  Sir  Henry  : 

Principal  $  800.00 

Arrears  of  interest  to  Kov.  30,  1867   77.77 

.    Interest  from  Nov.  30,  1867,  to  Nov.  30,  '69 .  .  128.00 

"     to  date  of  settlement   64.37 

Half  of  the  costs   58.13 


$1,128.27 

Deducting  from  this  the  amounts  paid  by  Mr.  Hector 
and  Sir  Henry  as  follows : 

Oct.  18,  1867,  amnt.  paid  by  Mr..  Hector  $86.00 

June  10,  1868,  "  "  ..  100.00 

Dec.  15,  1868,         "  "  "  .  .  62.60 

July  12,  1869,        "  "  "  .  .  33.65 


Feb.  18,  1870,  amt.  pd.  by  Sir  Henry,  and  int.  52.75 

$335.00 

The  amount  payable  by  Sir  Henry  would  be  $793.27. 


Payable  by  Sir  Melville  : 

Principal  $1400.00 

Arrears  of  int.  to  Nov.  30,  1867   155.93 

Int.  from  Nov.  30,  1867  to  Nov.  30,  1869 ....  224.00 

Int.  to  date  of  settlement    112.65 

Half  of  the  costs   58.12 


$1950.70 
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Deducting  from  this  the  amounts  paid  by  Sir  Melville 
as  follows : 

May  7,  1868,  amnt.  pd.  by  Sir  Melville  $  56.00 

Nov.  22,  1868,  "         "    56.00 

June  15,  1869,       "         "         "    56.00 

Dec.  23,  1869,       "         "         "    56.00 

$224.00 

The  amount  payable  by  Sir  Melville  was  $1,726.70,  or 
$7.61  more  than  he  did  pay. 

The  fact  that  Sir  Melville  paid  this  sum  of  $1,719.09, 
being  denied  like  every  other  fact  in  this  case,  I  called  for 
further  evidence  on  the  point,  and  the  affidavit  of  Mr.  C. 
McMichael,  was  put  in  swearing  that  it  was  so  paid,  and 
the  source  from  which  $1,593.96  of  the  money  came  is 
pointed  out  to  have  been  from  money  borrowed  by  Sir 
Melville,  by  mortgage  of  his  own  land,  which  is  still  out- 
standing and  upon  which  he  has  always  paid  and  still  pays 
the  interest. 

[  think,  therefore,  that  Sir  Melville  Parker's  evidence 
that  the  $2,200  mortgage  was  given  by  him  at  Sir  Henry 
Parker's  request  is  corroborated  by  the  fact  that  it  was 
given  to  cover  Sir  Henry's  debt  of  $800  ;  that  Sir  Henry 
was  a  w^itness  to  it,  and  that  he  gave  his  bond  as  collateral 
security  for  it  to  the  extent  of  $1,800. 

If  the  money  paid  by  Mr.  Hector  as  above  set  out  was 
paid  by  him  for  Sir  Henry  Parker,  it  shews  that  not- 
withstanding the  giving  of  the  mortgage  by  Sir  Melville, 
Sir  Henry  was  still  treating  a  part  of  the  mortsjage  money 
as  his  own  debt,  and  his  letter  of  February  18th,  1870, 
shews  the  same  thing,  and  is  entirely  corroborative  of  Sir 
Melville's  evidence,  that  as  to  the  $800  it  still  continued, 
notwithstanding  the  giving  by  Sir  Melville  of  the  mort- 
gage, to  be  the  debt  of  Sir  Henry. 

Sir  Melville's  evidence  that  he  paid  the  interest  on  his 
share  of  the  mortgage,  and  paid  all  his  share  of  the  mort- 
gage money,  is  also  corroborated  by  the  affidavit  of  Mr. 
Charles  McMichael,  and  further  corroborated  by  his  own 
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shewing  of  where  and  how  he  raised  the  greater  part  of 
the  money  for  the  purpose. 

This  mortgage  remained  as  a  security  for  the  $800  and 
interest  until  the  29th  of  March,  1875,  when  Sir  Melville 
Parker  procured  its  release  by  giving  a  mortgage  upon 
other  land  belonging  to  him  to  Mrs.  Cook,  for  the  amount 
of  $800,  payable  in  three  years,  with  interest  half  yearly 
at  the  rate  of  eight  per  cent,  per  annum. 

This  is  proved  by  Sir  Melville's  own  evidence,  which  is 
corroborated  by  the  production  of  the  mortgage,  dated 
November  30th,  1867,  with  a  certificate  of  its  discharge  on 
the  29th  day  of  March,  A.D.  1875,  and  by  the  production 
of  the  mortgage  of  the  29th  day  of  March,  A.D.  1875 

Sir  Melville  swore  that,  ever  since  the  $2,200  mortgage 
was  reduced  to  $800,  he  has  paid  the  interest  upon  the 
$800;  and  that  Sir  Henry  recouped  him  the  interest  so 
paid  by  giving  him  for  the  first  year's  interest  some  chattel 
property,  and  for  the  subsequent  years'  interest  up  to  the 
time  of  Sir  Henry's  death  by  allowing  him  to  take  wood 
off  his  (Sir  Henry's)  land,  in  payment  thereof;  and  by 
releasing  one  Osborne,  at  Sir  Melville's  request,  from  $18 
which  Osborne  owed  him,  and  charging  it  to  Sir  Melville 
as  against  the  interest  paid  by  Sir  Melville  on  the  $800. 

That  Sir  Melville  did  pa}'  such  interest  is,  I  presume,  not 
denied ;  but  that  he  did  so  is  corroborated  by  the  books  of 
Cameron  &  McMichael  shewing  the  entries  of  such  payment. 

That  he  was  getting  wood  off  Sir  Henry's  land  within 
six  years  before  the  commencement  of  this  suit  is  proved  by 
Leslie  Gordon,  who  narrated  a  conversation  had  by  him 
with  Sir  Henry,  shewing  that  this  wood  was  being  applied 
to  payment  of  this  interest  with  Sir  Henry's  knowledge 
and  assent,  to  this  extent  corroborating  Sir  Melville's 
evidence. 

Osborne  also  corroborated  Sir  Melville's  evidence  as  to 
the  $18  ;  so  far  as  proving  that,  Sir  Henry  released  him 
from  the  payment  of  it  at  Sir  Melville's  request. 

One  Cliff  also  corroborated  Sir  Melville's  evidence  by 
shewing  that,  within  a  month  of  Sir  Henry's  death,  Sir 
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Henry  was  treating  in  conversation  with  him  the  sub- 
sisting mortgage  to  Mrs.  Cook  as  representing  a  debt  which 
he,  Sir  Henry,  had  to  pay.  Cliff's  veracity  was  attacked ; 
but  tlie  arbitrator,  who  had  better  means  of  judging  as  to 
it  than  I  have,  has  reported  him  to  have  been  a  witness 
worthy  of  belief. 

The  arbitrator  has  also  reported  that  he  believed  the 
evidence  given  by  Sir  Melville  Parkei-. 

The  first  question  to  be  determined  is,  was  his  evidence 
sufficiently  corroborated  to  entitle  him  to  an  award  in  his 
favour  ?    I  cannot  doubt  that  it  was.  • 

The  Statute  (R.  S.  0.  ch.  62,  sec.  10,)  provides  that  in 
a  suit  such  as  the  present  one  the  plaintiff "  shall  not 
obtain  a  verdict,  judgment,  or  decision  therein,  on  his  own 
evidence,  in  respect  of  any  matter  occurring  before  the 
death  of  the  deceased  person,  unless  such  evidence  is 
corroborated  by  some  other  material  evidence." 

In  Orr  v.  Orr,  21  Grant  397,  Draper,  C.  J.,  in  referring 
to  this  provision,  says,  at  p.  409  :  "  In  view  of  the  effect  of 
the  Statute^enabling  parties  to  give  evidence  in  their  own 
behalf,  our  Legislature  have  deemed  it  wise  to  make  a 
positive  enactment ;  while  the  decision  in  England  "  (Hill 
V.  Wilson,  L.  R.  8  Ch.  888)  "enables  this  Court  to  see  that 
such  was  already  the  law;  and  I  think  it  should  not  be 
construed  as  introducing  a  new  principle,  but  as  declaratory 
of  the  common  law.  The  Act,  however,  does  not  define 
what  is  to  be  considered  a  corroboration,  except  by  the 
words  '  material  evidence,'  that  is,  as  I  take  it,  material 
to  the  issue  to  be  sustained  by  the  party  to  be 
corroborated." 

In  McDonald  v.  McKinnon,  26  Grant  12,  Spragge,  C, 
says,  at  p.  16 :  "  With  regard  to  corroborative  evidence  under 
the  Statute,  I  do  not  agree  that  the  evidence  of  a  party 
claiming  must  be  corroborated  in  every  particular.  If  it 
were  so  it  would  be  requiring  the  party  to  establish  his 
whole  case  by  independent  evidence." 

If  this  provision  is  to  be  construed  "not  as  introducing 
a  new  principle  but  as  declaratory  of  the  common  law,"  we 
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find  in  Sugden  v.  Lord  St.  Leonard's,  L.  E.  1  Prob.  Div.  154, 
probably  the  latest  exposition  of  the  law  on  the  subject. 

Sir  James  Hannen,  at  p.  179,  says :  "  In  considering 
what  value  I  shall  attach  to  Miss  Sugden's  statement  of 
what  was  contained  in  her  father's  will,  I  have,  as  I  have 
already  stated,  borne  carefully  in  mind  the  fact  that  she  is 
an  interested  party :  that,  above  all  other  circumstances  in 
the  case,  makes  it  my  duty  to  see  to  what  extent  her 
statements  are  corroborated  by  independent .  testimony. 
Let  me  observe,  however,  with  regard  to  this  corroborative 
evidence,*  it  is  not  necessary  that  1  should  find  corroboration 
in  every  particular,  and  to  the  full  extent  of  what  Miss 
Sugdeii  has  said,  before  I  give  credit  to  her  statements. 
Because  that  would  be,  in  other  words,  to  say  that  I  ought 
•not  to  use  any  evidence  standing  in  need  of  corroboration 
unless  there  were  proof  enabling  me  to  dispense  altogether 
with  the  evidence  to  be  corroborated.  It  is  sufiicient  if  I 
find  that  independent  support  is  given  to  Miss  Sugden's 
statements  in  so  many  instances  that  it  raises  in  my  mind 
the  conviction  that  she  is  to  be  depended  upon  even  in 
those  matters  in  which  I  do  not  find  corroboration  else- 
where. But  it  is  my  duty,  and  I  have  endeavoured  to  the 
utmost  of  my  ability  to  discharge  it,  to  seek  step  by  step 
for  the  corroborative  evidence  in  support  of  Miss  Sugden's 
statement,  in  order  that  I  might  find  what  residuum  there 
is  for  which  I  have  to  rely  solely  .and  exclusively  upon 
what  she  says."  Having  pointed  out,  step  by  step,  her 
statements  in  which  she  was  corroborated  and  the  corrobo- 
ration of  them,  he  points  out,  at  page  193,  the  statements  in 
which  she  has  not  been  corroborated ;  and,  among  several 
unimportant  ones,  her  important  statements  as  to  the 
bequest  of  the  residuary  estate  in  which,  according  to  her 
statement,  she  was  largely  interested ;  and  the  devises  of 
the  estates,  in  the  event  of  the  failure  of  the  several 
limitations  ;  and  as  to  these  statements,  he  found  that  she 
was  to  be  relied  upon. 

If,  however,  this  provision  is  to  be  construed  "as 
introducing  a  new  principle,"  it  will  conduce  to  arriving  at 
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a  proper  construction  to  be  put  on  it  to  advert  to  analogous 
provisions  and  the  construction  put  upon  them  by  judicial 
decisions. 

B}^  the  Imperial  Act,  82  &  33  Yic,  ch.  68,  sec.  2,  it  is 
provided  that  "  the  parties  to  any  action  for  breach  of 
promise  of  marriage  shall  be  competent  to  give  evidence 
in  such  action  :  provided  always,  that  no  plaintiff  in  any 
action  for  breach  of  promise  of  marriage,  shall  recover  a 
verdict  unless  his  or  her  testimony  shall  be  corroborated 
by  some  other  material  evidence  in  support  of  such 
promise." 

In  Bessela  v.  Stern,  L.  R.  2  C.  P.  D.  265,  the  question 
arose  as  to  what  was  sufficient  corroborative  evidence 
under  this  statute.  The  plaintiff's  sister  was  present  at 
and  deposed  to  tlie  following  conversation  between  the 
plaintiff  and  defendant  after  the  plaintiff  had  been  con- 
fined. The  plaintiff  said  :  "  You  always  promised  to  marry 
me,  and  you  don't  keep  your  word."  The  defendant  said 
he  would  give  her  some  money  to  go  away,  and  added 
"  why  did  not  you  make  away  with  the  little  devil  ? " 
The  Court  of  Common  Pleas  held  this  not  to  be  material 
evidence  in  support  of  the  promise,  but  their  decision  was 
reversed  by  the  Court  of  Appeal. 

Cock  burn,  C.  J.,  said,  at  p.  271 :  'T  am  of  opinion  that  there 
was  sufficient  corroborative  evidence  to  support  the  promise. 
The  evidence  given  in  corroboration  need  not  go  the 
length  of  establishing  the  contract:  if  the  evidence  support 
the  promise  it  is  enough.  *  *  *  But,  on  the  other  hand, 
there  is  his  silence,  and  from  that  silence  the  jury  might 
come  to  the  conclusion  that  he  admitted  the  promise.  I 
think  the  verdict  is  against  the  evidence,  but  I  cannot  say 
that  there  w^as  no  evidence  to  go  to  a  jury  corroborating 
the  plaintiff's  testimony." 

Bramwell,  L.  J.,  said :  "  The  evidence  was,  that  the 
plaintiff  said,  '  You  always  promised  to  marry  me,  and  you 
don't  keep  your  word.'  The  defendant  made  no  answer. 
If  we  were  to  hold  that  that  v^as  no  evidence  of  a  promise, 
we  should  get  rid  of  a  good  deal  of  evidence  which  is  given 
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every  day  at  nisi  prius.^  A  claim  is  made  on  a  man  irt 
respect  of  goods  sold  and  delivered,  and  he  does  not  deny 
it.  If  a  statement  is  such  that  a  denial  of  it  is  not  to  be 
expected,  then  silence  is  no  admission  of  its  truth ;  but,  if 
two  persons  have  a  conversation  in  which  one  of  them 
makes  a  statement  to  the  disadvantage  of  the  other,  and 
the  latter  does  not  deny  it,  there  is  evidence  of  an  admis- 
sion that  the  statement  is  correct." 

Brett,  L.  J.,  said :  "  The  evidence  is,  that  the  plaintiff 
made  this  statement  to  the  defendant  and  he  did  not  deny 
it.  The  whole  question  was  left  to  the  jury,  and  they 
believed  the  plaintitf.  Similar  evidence  is  received  every 
day.  The  defendant  by  his  silence  admits  what  the  plain- 
tiff said,  that  the  defendant  always  promised  to  marry  her. 
It  was  not  necessary  that  the  evidence  should  shew  a 
mutual  promise  to  marry.  The  evidence  need  not  prove  a 
promise.    All  that  is  needed  is  corroborative  evidence  of  it." 

There  is  but  little  difference  between  the  words  of  the 
Imperial  Act — "  no  plaintiff  *  *  *  shall  recover  a 
verdict  unless  his  or  her  testimony  shall  be  corroborated 
by  some  other  material  evidence  in  support  of  such 
promise,"  and  the  words  of  our  Act :  "  An  interested  party 
shall  not  obtain  a  verdict  *  *  on  his  own  evidence 
*  *  *  unless  such  evidence  is  corroborated  by  some 
other  material  evidence."  The  difference,  if  any,  in  the  two 
enactments  is  in  the  Imperial  Act  requiring  the  corrobo- 
rative evidence  to  be  more  restricted  in  its  application 
than  our  Act  requires  it  to  be. 

I  think,  therefore,  that  the  decision  in  Bessela  v.  Stern, 
L.  K.  2  C.  P.  B.  265,  indicates  the  true  construction  to  be 
put  upon  the  provision  in  our  Act,  and  that  if  the  learned 
Chief  Justice,  in  Orr  v.  Orr,  21  Grant  397,  meant  to  say 
that  the  interested  party  must  be  corroborated,  as  to  every 
issue  raised  in  the  cause  by  some  other  evidence  mate- 
rial to  that  issue,  I  think  he  was  putting  too  narrow  a  con- 
struction upon  the  provision  under  discussion. 
|K  I  think  that,  under  this  provision,  if  there  is  any  evidence 
jidduced  corroborating  the  evidence  of  the  interested  party 
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in  support  of  his  claim  or  defence  in  any  material  particular, 
it  must  be  submitted  to  the  jury  as  sufficient  corroboration 
in  point  of  law,  the  weight  to  be  attached  to  it  in  point  of 
fact  being  a  matter  for  their  consideration. 

I  refer  also  to  WiUcox  v.  Gotfreij,  26  L.  T.  N.  S.  328, 
421,  and  to  Hickey  v.  Camjnon,  20  W.  R.  752,  decisions 
upon  the  above  provision  in  the  Imperial  Act ;  to  the 
Bastardy  Act,  7  &  S  Vic.  ch.  101,  sec.  3,  and  to  Hodges  v. 
Bennett,  5  H.  &  N.  625,  and  to  Cole  v.  Manning,  L.  R. 
2  Q.  B.  D.  611,  decisions  thereon,  and  to  10  &  11  Vic.  ch. 
9,  sec.  21  and  to  32-33  Vic.  ch.  19  sec.  54.  and  to  Regina 
V.  Giles,  6  C.  P.  84,  and  to  Regina  v.  Bannerman,  43  U. 
C.  E,.  547,  decisions  thereon. 

I  am  of  opinion  that  in  the  case  in  hand  the  evidence  of 
the  plaintiff  was  sufficiently  corroborated  in  point  of  law, 
and  was  also  sufficiently  corroborated  in  point  of  fact  to 
entitle  him  to  obtain  a  verdict  herein ;  and,  indeed,  it  is 
difficult  to  say  in  what  material  particular  it  was  not  cor- 
roborated, and  it  may  be  that  there  was  sufficient  evidence 
to  warrant  a  verdict  in  his  favour  even  without  the  aid  of 
his  own  evidence  ;  but  this  I  am  not  called  upon  to 
determine. 

I  think  also  that  the  evidence  supports  the  count  for 
money  paid,  even  under  the  very  rigid  rule  laid  down  in 
Taylor  v.  Higgins,  3  East  169,  and  Maxwell  v.  Jameson, 
2  B.  &  Al.  51,  that  t.iere  must  be  actual  payment  of  money 
itself  in  order  to  maintain  this  count. 

Barclay  v.  Gooch,  2  Esp.  571,  and  the  more  modern  cases, 
all  point  to  a  relaxation  of  the  rule ;  and  Power  v.  Butcher, 
10  B.  &  C.  329,  while  adhering  to  the  rule,  affords  an 
interesting  example  of  judicial  ingenuity  in  getting  round  it- 

I  refer  to  Rodger s  v.  Maw,  15  M.  &  W.  444 ;  McVicar  v. 
Royce,  17  U.  C.  R.  529  ;  Clark  v.  Chipman,  26  U.  C.  R. 
170;  and  McKenna  v.  Harnett,  13  Ir.  L.  R.  206. 

The  transaction  of  the  29th  of  March.  A.D.  1875,  was  in 
effect  the  borrowing  by  the  plaintiff  upon  the  mortgage  of 
that  date  from  Mrs.  Cook  of  the  sum  of  $800,  the  receipt 
thereof  by  him,  and  the  payment  thereof  by  him  to  her 
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6f  the  sum  so  named  in  (satisfaction  and  discharge  of  the 
mortgage  of  the  SOth  of  November,  A.D.  1867;  and  this 
money  so  paid  was  money  paid  to  the  use  of  Sir  Henry 
Parker  in  paying  off  the  mortgage  given  by  the  plaintiff, 
at  his  request,  for  his  debt. 

By  the  reduction  of  the  mortgage  of  30th  of  November, 
A.D.  1867,  to  $800,  the  judgments  recovered  against  Sir 
Henry  Parker  v^^ere  satisfied  ;  and  by  this  transaction  his 
bond,  which  was  held  as  collateral  security  for  the  payment 
of  this  mortgage,  was  put  an  end  to  ;  and  his  liability  to 
Mrs.  Cook  was  wholly  extinguished. 

I  think  also  that,  in  order  to  support  this  count,  the 
plaintiff  is  not  necessarily  driven  to  rely  on  this  transaction 
of  the  29th  of  March,  A.D.  187o,  but  may  rely  on  the  pay- 
ment made  by  him  in  reduction  of  the  mortgage  of  Novem- 
ber 30th,  1867,  to  support  it. 

By  the  payment  then  made  by  the  plaintiff,  the  judg- 
ments recovered  against  Sir  Henry  Parker  in  respect  of  his 
debt  of  $800  were  satisfied,  and  I  see  no  reason  why  the 
plaintiff  should  not  be  entitled  to  treat  such  payment  to  the 
extent  of  $800  as  money  paid  to  Sir  Henry's  use,  particu- 
larly when  we  find  Sir  Henry  Parker  ever  after,  up  to  the 
time  of  his  death,  treating  the  plaintiff  as  his  creditor  in 
respect  of  this  sum  by  paying  him  the  interest  accruing 
thereon.  See  Reynolds  v.  Doyle,  1  M.  <fe  G.  753  ;  William- 
son V.  Henley,  6  Bing.  299. 

Had  I  come  to  a  different  conclusion  as  to  the  count  for 
money  paid,  I  would  have  allowed  the  plaintiff  to  have 
made  any  amendment  or  to  have  added  any  party  to  enable 
him  to  obtain  in  this  suit  indemnity  for  the  liability 
incurred  by  him  for  Sir  Henry  Parker. 

I  have  not  been  able  to  appreciate  the  distinction  drawn 
by  the  learned  arbitrator  from  the  evidence  between  the 
defendant's  liability  for  the  first  and  second  notes;. 

The  defendant's  rule  will  be  discharged  with  costs,  and 
the  plaintiff's  will  be  made  absolute,  with  costs,  to  amend 
the  award  by  increasing  the  amount  awarded  to  the  plain- 
tiff to  the  sum  of  $800,  together  with  interest  thereon  from 
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the  SOth  dcay  of  May,  A.D.  1877,  and  that  the  award  be  in 
other  respects  confirmed,  and  that  the  verdict  for  the 
plaintiff  be  entered  accordingly. 

Rules  accordingly. 


BoswELL  V.  Sutherland. 

Contract — Impossibility  of  performance — Destruction  of  goods  by  fire. 

The  defendant  by  bond  bound  himself  to  produce  the  goods  and  chattels 
embraced  in  a  chattel  mortgage  given  by  P.  to  the  plaintiff  on  P.'a 
default  in  payment,  so  as  to  enable  the  plaintiff  to  seize  and  sell  them 
under  the  mortgage. 

Held,  that  a  contract  of  this  kind,  is  subject  to  the  implied  condition 
that,  if  before  breach,  performance  becomes  impossible,  because  the 
specific  articles  have,  without  default  of  the  obligor,  ceased  to  exist, 
performance  is  excused  ;  and  therefore  to  an  action  on  the  bond  alleging 
such  default,  a  plea  setting  up  that  before  breach,  and  without  default 
on  the  defendant's  or  P.  's  part,  the  goods  were  destroyed  by  fire,  was  a 
good  answer. 

Declaration  on  a  bond,  dated  October  27th,  1876, 
whereby  the  defendant  became  bound  to  the  plaintiff  in 
the  sum  of  $5,000,  subject  to  the  condition  thereunder 
written,  whereby,  after  reciting  a  loan  of  $2,500  from  the 
plaintiff  to  Sarah  Pettigrew  and  Robert  Pettigrew,  on  the 
security  of  a  mortgage  on  certain  land  described,  and  that 
for  further  security  the  said  Sarah  Pettigrew  and  Kobert 
Pettigrew  had  given  a  chattel  mortgage  of  certain  goods 
And  chattels  therein  described  for  the  said  sum  of  $2,500, 
and  that  amongst  other  things  the  said  Sarah  Petti- 
grew and  Robert  Pettigrew  had  covenanted  in  the  said 
chattel  mortgage  that  in  case  of  default  in  payment  of 
principal  or  interest  according  to  the  terms  of  the  chattel 
mortgage,  it  should  be  lawful  for  the  plaintiff  to  seize  the 
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said  goods  and  chattels,  and  that  the  defendant  had  agreed 
to  guarantee  and  become  responsible  for  the  production  of 
the  said  goods  and  chattels  at  all  times  and  places,  for  the 
purpose  of  enabling  the  plaintiff  to  enforce  the  terms  of 
the  said  covenant,  the  condition  of  the  said  bond  was  that 
if  the  said  Sarah  Pettigrew  and  Robert  Pettigrew  should 
make  default  in  payment  of  the  principal  money  or  interest 
secured  by  the  said  chattel  mortgage  according  to  the  terms 
thereof,  or  in  case  they  should  do  any  act  whereby  the 
plaintiff  could  at  any  time  be  entitled  to  enforce  the  pro- 
visions of  the  said  covenant,  the  defendant  would  at  all 
times  produce,  or  cause  to  be  produced,  the  said  goods  and 
chattels  to  enable  the  plaintiff  to  enforce  the  provisions 
of  the  covenant.  The  declaration  then  averred  that  the 
•said  Sarah  Pettio^rew  and  Robert.  Pettif^rew  made  default 
in  the  payment  of  the  said  purchase  money  and  interest,  &c., 
and  alleged  as  a  breach  that  the  defendant  did  not  produce^ 
or  cause  to  be  produced,  the  said  goods  and  chattels,  to 
enable  the  plaintiff  to  seize  and  sell  the  same  as  aforesaid.. 

Plea  :  that  after  the  making  of  the  bond,  and  before  the 
time  of  payment  of  the  said  chattel  mortgage  expired,  and 
before  the  said  goods  were  to  be  produced,  and  before  any 
breach  of  the  said  bond,  the  goods  were  destroyed  by  an 
accidental  fire  without  any  default  of  the  defendant  or  the 
said  Sarah  Pettio^rew  or  Robert  PettiOTew,  and  the  said 
goods  were  not  in  existence  at  the  time  the  plaintiff  became 
entitled  to  their  production  in  accordance  with  the  terms 
of  the  said  bond. 

To  this  plea  the  plaintiff  demurred,  on  the  grounds  that 
the  destruction  of  the  property  by  fire  is  no  excuse  for  the 
non-performance  of  the  defendant's  covenant  to  have  and 
to  produce  the  goods  ;  and  the  possibility  of  the  goods- 
being  destroyed  by  fire  or  otherwise  may  have  reasonably 
been  one  of  the  grounds  for  having  the  said  bond  :  that 
according  to  the  terms  of  the  said  bond  and  chattel  mort- 
gage the  plaiutiflfhad  a  right  to  the  production  of  the  goods 
in  default  of  payment  of  interest,  and  was  not  obliged  to- 
"wait  until  the  time  of  payment  of  the  principal. 
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On  November  1st,  1881,  the  demurrer  was  argued. 

Eddis,  for  the  plaintiif. 
McFhillips,  for  the  defendant. 

November  1,  1881.  Osler,  J. — I  am  of  opinion  that 
the  plea  shews  a  good  defence.  The  defendant  by  the 
bond  declared  on  bound  himself  to  produce  the  goods  and 
.■chattels  embraced  in  the  chattel  mortgage  given  by  the 
Pettigrews  to  the  plaintiff  when  they  should  make  default 
in  the  payment,  so  as  to  enable  the  plaintiff  to  seize  and 
sell  them  under  the  mortgage. 

The  plea  avers  that  before  condition  broken,  and  without 
any  default  of  the  defendant  or  the  Pettigrews,  the  goods 
mentioned  in  the  chattel  mortgage  were  destroyed  by  fire. 

It  seems  clear  that  a  contract  of  this  kind  is  subject  to 
the  implied  condition  that  if,  before  breach,  performance 
becomes  impossible,  because  the  specific  articles  have,  with- 
out default  of  the  obligor,  ceasedto  exist,  then  performance 
shall  be  excused.  The  law  is  so  laid  down  after  a  full 
discussion  of  the  authorities  in  Taylor  v.  Caldwell,  3  B. 
k>  S.  826,  followed  in  our  own  Court  of  Common  Pleas  by 
Chamherlen  v.  Trenouth,  23  C.  P.  497,  and  also  in  the 
late  English  case  of  Hoivell  v.  Coupland,  L.  R.  9  Q.  B.462, 
,and  in  Appeal,  L.  R.  1  Q.  B.  D.  258. 

This  was  the  only  point  argued  before  me  on  the  plead- 
ings.   The  defendant  is  entitled  to  judgment. 


Judgment  for  defendant. 
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Burnett  v.  The  Union  Mutual  Fire  Insurance 
Company. 

Pleading — Non  est  factum — Effect  of— Rules  141,  493. 

To  a  declaration  on  a  policy  of  insurance  made  by  defendants,  but  not 
averring  that  it  was  under  the  corporate  seal,  the  defendants  pleaded 
non  est  factum. 

Held,  plea  good  ;  for  that  the  declaration  set  forth  a  complete  instrument, 
a  policy  of  insurance  made  by  defendants,  a  corporation,  which  ex  vi 
termini,  imported  a  seal ;  and  in  any  event  the  plaintijff  could  not  be  em- 
barrassed by  the  plea,  as  it  must,  under  the  Judicature  Act,  Eules  141 
and  493,  be  treated  as  a  mere  denial  of  the  making  of  the  contract  of 
insurance  in  fact,  and  not  of  its  legality  or  sufficiency  in  law. 

To  a  declaration  on  a  policy  of  insurance  made  by  the 
defendants  not  averring  that  it  was  made  under  their 
corporate  seal,  the  defendants  pleaded  non  est  factum,  to 
which  the  plaintiff  demurred,  on  the  ground  that  the  defen- 
dants might  be  liable  although  the  policy  was  not  under  seal,, 
and  that  was  the  only  contract  stated  in  the  declaration. 

On  November  8th,  1881,  the  demurrer  was  argued 

/.  F.  Smith,  for  the  plaintiff*. 
A.  G.  Galt^  for  the  defendant. 

November  8,  1881.  Osler,  J. — I  think  the  plea  isf 
good,  because  the  declaration  sets  forth  a  completed  instru- 
ment, a  policy  of  insurance  made  by  the  defendants,  a 
corporation,  and  this  ex  vi  termini  imports  a  seal.  See 
Workman  v.  Royal  Ins.  Co.,  16  Grant  185. 

If  the  contract  were  not  under  seal,  and  it  is  contended 
that  the  defendants  are  nevertheless  under  the  circum- 
stances liable  upon  it,  it  would  have  been  easy  for  the 
plaintiff,  and  better  pleading,  to  have  shewn  the  facts  in 
the  declaration. 

In  any  case  I  do  not  see  how  the  plaintiff'  can  be  embar- 
rassed by  the  plea,  as  it  must  now  be  treated  at  the  trial 
as  a  mere  denial  of  the  making  of  the  contract  of  insurance 
in  lact,  and  not  of  its  legality  or  sufficiency  in  law: 
Judicature  Act,  Rules  141,  493. 
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The  plaintiff  may  however  have  leave  to  amend  on  the 
usual  terms,  if  he  desires  to  do  so,  otherwise  judgment 
will  be  for  the  defendants  on  demurrer. 

Judgment  accordingly 


(  136  ) 


IN  THE  HIGH  COURT  OF  JDSTICE. 

COMMON  PLEAS  DIVISION. 


MICHAELMAS  SITTINGS,  45  YICTORIA,  188L 

( From  November  21  to  December  10.  J 


Present  : 

TffE  Hon.  Adam  Wilson,  C.  J.,  President 
"    Thomas  Galt,  J. 
"       "    Featheeston  Oslee,  J. 


Jones  v.  Dunbae  et  al. 


Principal  and  surety — Dealing  with  securities — Mortgage — Foreclosure — 
Notice — Payment — Release. 

Where  sureties  for  a  debt  gave  to  the  creditor  a  second  mortgage  on  land 
as  additional  security,  and  foreclosure  proceedings  are  taken  by  the 
first  mortgagee  :  Held,  that  the  creditor,  on  being  notified  thereof, 
should  either  make  himself  a  party  to  the  suit  and  prove  his  claim,  or 
notify  the  sureties  to  enable  them  to  prove  if  they  so  desired  ;  but, 
Held,  that  the  evidence  in  this  case  shewed  that  the  sureties  had 
notice,  at  all  events  some  three  months  before  the  day  of  redemption, 
which  was  sufficient. 

Held,  also,  that  the  fact  of  two  co-debtors  changing  their  position  so  as 
to  make  one  of  them  as  between  themselves  a  surety,  would  not  affect 
the  creditor  without  his  consent. 

One  of  the  defendants  herein  set  up  as  a  defence  that  he  was  surety  for 
part  of  the  claim  and  principal  debtor  as  to  the  residiie,  and  as  to  the 
latter,  admitted  his  liability,  but  claimed  that  he  could  only  be  called 
upon  to  pay  it  on  the  execution  of  a  proper  release  by  the  plaintiff  of 
all  liability  against  him  in  respect  of  the  said  claim. 

Held,  clearly  no  defence. 

The  statement  of  claim  shewed  that  GneMcLagan,and  the 
defendant  Dunbar,  on  the  25th  of  October,  1880,  made  a 
promissory  note  jointly  and  severally,  to  pay  to  the  order 
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of  the  defendant  Higginbotham  $1,000,  six  months  after 
date,  with  interest  at  ten  per  cent,  per  annnm,  payable 
quarterly  till  paid,  and  Higginbotham  endorsed  the  note 
to  the  plaintiff ;  and  that  another  note,  was  made  b}'  and  to 
the  same  parties  of  the  same  date,  and  for  the  like  sum  and 
interest,  and  in  the  like  terms,  payable  at  twelve  months, 
and  was  also  endorsed  by  Higginbotham  to  the  plaintiff : 
that  a  quarterl}^  payment  of  interest  became  due  on  each 
of  the  notes  on  the  28th  of  July,  1881,  and  neither 
McLagan  nor  the  defendants  have  paid  the  same. 

The  plaintiff  claimed  the  amount  of  $1,000  on  the  first- 
mentioned  note  and  interest  thereon  at  the  said  rate  from 
the  25th  of  April,  1881,  till  judgment,  and  the  payment  of 
interest  on  the  other  said  note,  and  interest  at  the  said 
rate  till  judgment. 

The  statement  of  defence  was  : 

1.  That  the  defendant  Dunbar  owed  about  $700  of  the 
principal  amount  of  the  two  notes,  and  McLagan  about 
$1,300;  and  that  Hii^fjinbotham  endorsed  the  notes  for  the 
accommodation  of  McLagan  and  Dunbar,  and  the  plaintiff 
from  the  date  of  the  notes  was  aware  of  the  facts. 

2.  That  McLagan,  to  secure  the  plaintiff  and  to  protect 
the  defendants,  executed  in  favoui-  of  the  plaintiff'  a  mort- 
gage for  the  sum  of  $2,000  on  lots  581  and  583  in  the 
Oanada  Company's  survey  of  the  city  of  Guelph,  which 
mortgage  fell  due  on  or  about  the  1st  of  January,  1881. 

3.  The  lands  so  mortgaged  were  previously  mortgaged 
to  one  Howitt :  and  the  plaintiff,  although  the  said  lots 
were  of  sufficient  value  to  secure  the  amount  of  the  said 
notes  to  the  plaintiff,  released  the  said  mortgage  without 
the  consent  or  knowledge  of  the  defendants. 

3.  That  the  defendant  Dunbar,  before  the  commence- 
ment of  the  suit,  paid  on  account  of  the  first  mentioned 
note  $100. 

4.  The  defendant  Dunbar  as  to  the  sum  of  $600,  balance 
of  the  money  for  which  he  is  liable  as  principal,  in  respect 
of  both  of  the  notes,  is  ready  and  willing,  and  hereby  offers 
to  pay  the  same  to  the  plaintiff  upon  the  execution  of  a 
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proper  release  by  the  plaintiff  of  all  liability  against  the 
said  Dunbar,  in  respect^of  both  the  said  notes. 

.  The  cause  was  tried  before  A.  C.  Chadwick,  Esquire, 
junior  Judge  of  the  County  of  Wellington,  without  a  jury^ 
at  the  County  Court  Sittings,  at  Guelph,  on  the  4th  of 
October,  1881. 

The  evidence  was  to  the  effect  following : 

Robert  Mitchell,  the  plaintifJ"s  solicitor,  proved  the  signa- 
tures of  the  parties  upon  the  notes.  He  said  "the  defendants 
have  promised  to  pay  the  notes.  Dunbar  has  a  cheque  of  the 
Wellington  Oil  Company,  for  $100,  in  his  favour,  which  he 
endorsed  to  the  plaintiff  personally,  not  to  order  or  bearer.. 
The  cheque  was  handed  to  me  for  the  plaintiff,  to  see  if  he 
would  take  it  on  account.  I  said  I  thought  he  would  not, 
but  would  take  it  and  ask  him.  I  did  so,  and  he  declined 
to  accept  it  on  so  large  an  amount.  I  put  the  cheque  in 
my  pocket  to  return  to  Dunbar  It  became  mixed  with 
other  papers,  and  I  could  not  find  it.  I  told  the  defendant  of 
it  It  has  never  been  cashed.  We  did  not  think  there  was 
much  chance  of  getting  anything  out  of  the  $2,000  mort- 
gage. When  Jones  received  notice  in  (the  Chancery  suit 
of)  Ilowitt  V.  McLagan,  he  gave  it  to  me.  I  did  nothing 
about  it.  I  had  no  instructions  to  prove,  and  did  not  think 
it  worth  while.  I  took  it  to  Iligginbotham  ;  he  said  his 
name  was  on  it  and  he  would  like  to  get  one  too  :  that 
before  it  came  up  in  the  Master's  office  he  would  likely  have 
effected  a  sale.  Can't  say  how  I  found  out  McLagan  and 
Higginbotham  had  dissolved  partnership.  Dunbar  said 
his  portion  was  only  $600  or  $700,  and  he  was  only  surety 
for  the  balance.  McLagan  and  Higginbotham  said  Dun- 
bar's share  was  $1,300.  Higginbotham  claimed  he  was 
only  surety  :  that  he  was  secured  by  McLagan,  and  that  he 
would  pay  the  notes :  that  there  was  plenty  in  the  mort- 
gage to  pay  the  notes.  The  mortgage  previrus  to  the 
$2,000  mortgage  is  one  to  Howitt  for  $4,000.  I  said  to 
plaintiff  1  thought  it  was  useless  to  prove  his  under  the 
notice  he  got  in  Howitt's  suit." 
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Defence. 

Alexander  Dunbar,  said  : 

"After  the  dissolution  of  Hio-ormbotham  and  McLafxan.the 
latter  assumed  the  other's  portion  of  the  debt ;  my  portion 
was  about  S700.  On  the  first  note  Higginbotham  and 
McLagan  were  principals  for  all  but  about  $200.  McLagan 
got  the  money  and  it  went  into  the  business  of  the  firm.. 
When  I  signed  the  present  renewals,  McLagan  told  me  of 
the  mortgage — S700  is  about  the  proportion  of  the  money 
I  got.  I  knew  proceedings  were  going  on  to  foreclose 
the  property.  I  was  served  with  notice  in  respect  of  an 
execution.  I  expected  plaintiff*  had  proved — never  knew 
he  had  not  till  we  were  tiying  to  make  sale.  Think  there 
was  a  good  $1,000  on  the  property  over  Howitt's  mortgage. 
So  far  as  I  was  concerned  the  $100  cheque  was  paid,  as  I 
provided  funds  at  the  bank  for  it.  The  money  is  still 
there,  I  believe.  Mitchell's  recollection  as  to  Jones  not 
accepting  the  $100  cheque  is  astray.  He  told  me  Jones 
objected  to  small  sums  of  payments,  and  would  not  take 
Coulson's  note." 

Cross-examination :  "  Up  to  26th  September  I  was- 
negotiating  for  settlement.  I  would  have  been  glad  to  get 
foreclosure  open,  as  I  always  told  Mitchell  I  would  endeav- 
our to  get  the  matter  settled,  having  in  view  getting  a  sale 
of  the  property  and  the  foreclosure  being  opened." 

Mr.  Higginbotham,  said  :  "  Mitchell  told  me  they  had 
abandoned  the  mortgage.  The  money  got  from  plaintiff"  was- 
arranged  about  between  ourselves  when  the  firm  of  Hig- 
ginbotham and  McLagan  was  dissolved.  1  was  to  keep 
my  name  on  the  paper  till  it  was  paid.  I  consider  the  pro- 
perty sufficient  to  pay  $1,500  of  the  mortgage  for  $2,000. 
I  think  I  should  not  pay,  as  plaintiff*  has  allowed  his  col- 
laterals to  be  destroyed. 

Decree  of  foreclosure  in  Howitt  v.  McLagan,  produced, 
dated  23rd  of  April,  1881.  Jones  was  made  a  party  but 
did  not  prove.  No  claim  was  proved  but  Howitt's.  The 
day  of  payment  of  the  mortgage  was  fixed  for  the  1st  of 
December,  1881. 
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Mr.  Chadwick,  a  real  estate  agent,  said  the  property 
was  worth  $6,000,  about.  Mr.  Hart,  another  agent,  valued 
it  at  $5,500. 

Reply: 

Mr.  Jones,  the  plaintiff,  said :  "  Higginbotham  said  when 
the  notes  became  due  he  would  pay  them,  he  was  secured 
against  them.  I  felt  no  anxiety  then,  as  I  depended  on 
him.  I  was  not  in  a  position  to  redeem  the  Howitt  mort- 
gage ;  don't  think  I  would  have  done  it ;  that  mortgage 
was  the  full  value  of  the  property." 

The  learned  Judge  gave  leave  to  amend  the  state- 
ment of  claim  b}^  adding  a  waiver  of  protest  by  Higgin- 
botham. 

The  learned  Judge  referred  to  Mutital  Loan  Fund 
Association  v.  Sudloiu,  5  C.  B.  N.  S.  449 ;  Wulff  v.  Jay, 
L.  K  7  Q.  B.  756  ;  Strange  v.  Fooks,  4  Giff.  408  ;  Black 
v.  Ottoman  Bank,  15  Moo.  P.  C.  472;  and  he  was  of 
opinion  that  as  the  creditor  failed  to  register,  or  to  do  . some 
act  of  that  kind  to  make  his  security  available,  he  was 
accountable  to  the  sureties  for  the  loss  of  that  security. 
But  that  these  cases  had  no  application  here,  because  the 
creditor  had  neglected  nothing  to  preserve  his  security. 
He  was  not  called  upon  to  prove  his  claim  unless  he 
was  prepared  to  pay  off  the  preceding  incumbrances,  and  he 
was  not  bound  to  do  that ;  and  might  not  have  been  able, 
even  if  willing  to  do  it ;  and  besides,  the  defendants  had 
not  shewn  they  had  lost  anything  by  reason  of  the  credi- 
tor not  proving  his  claim  ;  that  the  defendants  did  not  shew 
they  were  ready  to  do  anything  if  the  claim  could  still  be 
proved  or  other  relief  be  obtained  ;  that  if  the  defendants 
shewed  a  readiness  to  redeem,  they  would  be  let  in  now ; 
the  day  for  redemption  had  not  yet  passed.  He  was  also 
of  opinion  that  notice  of  the  Chancery  proceedings  was 
brought  home  to  the  defendants,  and  that  the  $100  cheque 
was  not  paid  to  the  the  plaintiff.  And  he  found  in  favour  of 
the  plaintiff  as  against  Dunbar  for  $1070,  and  as  against 
Higginbothom  for  $1050  with  costs. 
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At  the  Michaelmas  Sittings,  November  24, 1881,  DuDbar- 
obtained  an  order  calling  upon  the  plaintiff  to  shew  cause  why 
the  lindino:  ao^ainst  the  defendants  should  not  be  set  aside, 
and  a  finding  be  entered  for  Higginbotham  and  againstDun- 
bar  for  S600  only  ;  or  to  reduce  the  finding  against  him  to 
that  amount,as  the  finding  was  contrary  to  law  and  evidence. 

A  notice  of  motion  was  also  served. 

During  the  same  sittings,  December  9,  1881,  Guthrie^ 
Q.  C,  shewed  cause.  To  entitle  the  defendants  to  succeed, 
not  only  must  they  shew  that  the  plaintiff  omitted  to 
prove,  but  that  they  had  no  notice  of  the  foreclosure  pro- 
ceedings, so  that  they  had  no  opportunity  of  proving  them- 
selves, and  thus  the  security  was  lost  to  them.  The  learned 
County  Court  Judge,  in  his  carefully  prepared  judgment, 
has  expressly  found  that  the  defendants  had  notice.  The 
defendants  do  not  shew  that  they  desired  to  avail  them- 
selves of  the  security.  The  evidence  shews  that  they  had 
no  intention  of  proving,  as  they  knew  the  security  was  not 
worth  more  than  the  first  mortgage.  The  final  order  was 
made  only  yesterda}''  in  the  foreclosure  suit  on  the  first 
mortgage,  and  the  defendants  could  have  taken  proceed- 
ings themselves  for  months  past.  They  can  get  the  prop- 
erty now  on  paying  off  his  (Howitt's)  claim.  The  plaintiff 
was  not  bound  to  prove  nor  to  redeem.  In  all  the  cases 
where  the  sureties  were  held  to  be  discharged  the  creditor 
was  guilty  of  some  act  of  negligence  whereby  the  security 
was  lost  to  the  sureties,  and  some  one  else  had  got  the 
property.  It  is  also  very  doubtful  on  the  evidence  whether 
the  defendant  Higginbotham  was  a  surety  at  all,  but  that 
he  was  a  principal  debtor.  He  referred  to  Waddell  v.  McColl,. 
2  Chy.  Cham.  62  ;  Piatt  v.  Ashhridge,  12  Grant  105;  Leggos 
Chancery  Practice, p.  1117;  Watson  v.  AUcock,  4  DeG.  McN. 
&  G.  242;  Black  v.  Ottoman  Bank,  .15  Moo.  P.  C.  472; 
Coates  V.  Coates,  33  Beav.  249,  252 ;  Harwick  v.  Wright, 
35  Beav.  133,  137  ;  Coramercial  Bank  of  Lake  Erie  v. 
Western  Reserve  Bank  11  Ohio  444;  Farmers'  Bank  of 
Canton  Y.  Raynolds,  13  Ohio  85;  Black  River  Bank  y. 
Page,  44  N.  Y.  453. 
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McDonald,  of  Guelph,  supported  the  rule.  The  evidence 
shews  that  the  cheque  of  the  Wellington  Oil  Co.  was  accepted 
by  Jones,  and  therefore  there  was  a  payment  of  $100,  and 
the  verdict  in  any  event  must  he  reduced  by  this  sum  : 
Moule  V.  Brown,  4  Bing.  N.  C.  2G6  ;  Bridges  v.  Berry^ 
3  Taunt.  130;  Ghitty  on  Bills,  9th  ed,  515.  Then,  as 
regards  the  question  of  the  suretyship,  the  rule  is  that, 
when  the  creditor  holds  a  security  there  is  an  implied  con- 
tract that  he  will,  do  all  acts  necessary  to  protect  the 
security  and  to  prevent  its  being  lost ;  and  if  he  omits  to 
do  so  the  surety  is  discharged.  Here  it  was  the  duty  of 
the  plaintiff  to  have  proved,  or  he  should  have  notified  the 
defendants  that  he  did  not  intend  to  prove.  The  mere 
fact  of  the  sureties  having  had  knowledge  of  the  Chancery 
•proceedings  is  not  sufficient,  for  they  are  under  no  obliga- 
tion t"»  warn  the  plaintiff  to  prove,  and  they  had  no  reason 
to  believe  that  the  creditor  did  not  intend  to  prove.  It  is 
no  answer  to  the  defendants  contention  to  say  that  the 
defendants  can  get  the  property  on  their  paying  off  the 
claim  of  the  first  mortgagee,  but  the  plaintiff  must  reinstate 
the  mortgage:  Rees  v.  Berrington,  2  W.  &  T.  L.  C,  4th  ed., 
1004 ;  Polak  v  Everett,  L.  R.  1  Q.  B.  D.  673. 

December  30,  1881.  Wilson,  C.  J. — I  shall  begin  by 
making  the  following  quotations  :  "  The  mere  passive  in- 
activity of  the  person  to  whom  the  guarantee  is  given,  his 
neglect  to  call  the  principal  debtor  to  account  in  reasonable 
time,  and  to  enforce  payment  against  him,  does  not  dis- 
charge the  suret}^;  that  there  must  be  some  positive  act  done 
by  him  to  the  prejudice  of  the  surety,  or  such  degree  of 
negligence  as,  in  the  language  of  Sir  W.  P.  Wood,  V.  C,  in 
Dawson  v.  Lawes,  1  Kay  280,  to  imply  connivance,  and 
amount  to  fraud."  That  is  the  lancruao-e  of  Lord  Kings- 
down  in  giving  judgment  in  Black  v.  Ottoman  Bank,  as 
reported  in  8  Jur.  N.  S.  at  p.  803,  and  he  said,  after  referring 
to  a  number  of  cases.  "From  these  cases  it  is  clear  that, 
upon  the  point  now  in  dispute  the  rule  at  law  and  in 
equity  is  the  same." 
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In  ]Vatson  v.  AllcocJc,  as  reported  in  17  Jur.  568,  the 
creditor  took  a  warrant  of  attorney  to  enter  up  judg- 
ment ao'ainst  the  debtor.  The  creditor  neo-lected  to  file 
the  warrant.  The  creditor  had  engaged  to  enter  up  judg- 
ment and  levy  execution  at  any  time  against  the  debtor 
at  the  request  of  the  surety  ;  the  creditor  lost  the  benefit  of 
the  warrant  of  attorney  by  his  neglect  to  file  it.  Held, 
the  surety  was  discharged  by  the  neglect  of  tlie  creditor. 

In  the  following  case  the  plaintiff*  lent  £300  to  traders, 
and  the  defendant  became  surety.  At  the  time  of  the  loan 
the  traders  assigned  by  deed,  dated  25th  August,  1870,  to 
the  plaintiff  as  security  for  the  debt  their  leasehold  pre- 
mises, plant,  fixtures,  and  things  therein.  Payment  was 
to  be  made  in  a  year,  and  the  interest  on  the  25  th  Feb- 
ruary, 1871.  The  traders  were  to  remain  in  possession  till 
default.  The  plaintiffs  did  not  register  the  deed.  The 
traders  failed  to  pay  interest  in  February,  1871,  but  the 
plaintiff*  did  not  enter  into  possession.  The  plaintiff'  about 
a  week  before  the  5th  of  August,  1871,  received  notice 
the  traders  were  insolvent,  but  the  plaintiff'  allowed  them 
to  continue  in  possession,  and  on  the  5th  of  August  the 
traders  filed  a  petition  for  liquidation,  and  were  adjudged 
bankrupts.  The  trustees  in  bankruptcy  seized  and  sold 
the  goods  and  chattels  assigned  by  the  deed. 

Held,  the  plaintiff's  by  their  omission  to  register  the 
deed  and  to  seize  the  property  assigned  upon  default  of  pay- 
ment of  the  interest  in  February,  had  deprived  themselves  of 
the  power  to  assign  the  security  to  the  surety,  and  owing  to 
such  laches  he  was  discharged  to  the  amount  the  goods 
were  worth :  Wulff  v.  Jay,  L.  R.  7  Q.  B.  756. 

It  was  said  in  that  case  if  the  bill  of  sale  had  been 
registered  the  fixtures  would  have  been  protected,  but  the 
movables  would  still  not  have  been  protected  against  the 
order  and  disposition  clause  of  the  Bankruptcy  Act. 

It  was  also  said  the  plaintiff*  should  have  entered  and 
taken  possession  upon  default  to  pay  the  interest  in  Feb- 
ruary, and  Cockburn,  C.  J.,  said,  at  p.  62:  "Where  a  debt 
is  secured  by  a  surety,  it  is  the  business  of  the  creditor, 
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where  he  has  securib}^  available  for  the  payment  and 
satisfaction  of  the  debt,  to  do  whatever  is  necessary  to 
make  that  security  properly  available." 

If  a  creditor  fail  to  insure,  having  the  express  poww  to 
.  do  so,  where  there  is  a  surety,  the  surety  is  discharged  : 
Watts  V.  Sliuttleiuorth,  5  H.  &  N.  235. 

A  creditor  w^ho  took  from  his  debtor  a  mortgage  of  an 
equitable  estate  under  a  settlement,  secured  by  the  bond  of 
the  debtor  and  a  surety,  and  who  assigned  his  securities  to 
another,  was  held  to  have  discharged  the  surety,  because 
neither  he,  the  creditor,  nor  his  assignee  gave  any  notice  of 
such  assignment  to  the  trustee  of  the  settlement,  and  the 
trustee  sold  the  estate  under  a  power,  and  not  having 
notice  of  the  assignment  distributed  the  proceeds. 

Stuart,  Y.  C,  said,  at  p.  944:  "It  cannot  be  argued 
with  success  *  *  that  it  was  not  the  right  of  the 
surety  to  have  the  mortgage  security  dealt  with  by  the 
mortgagee,  the  creditor,  in  such  manner  as  that  the 
benefit  of  the  security  should  not  be  lost.  The  benefit 
of  the  security  was  lost  by  no  notice  having  been  given 
to  the  trustees  of  the  settlement,  who  held  the  property 
upon  which  the  security  was  given " :  Strange  v.  FooJcSy 
9  Jur.  N.  S.  943. 

Applying  these  principles  to  this  case,  how  will  the 
parties  stand  ?  The  plaintiff'  held  the  $2,000  mortgage,  and 
I  will  assume  for  the  present  that  the  two  defendants  were 
sureties  for  McLagan,  the  mortgagor.  It  was  the  second 
mortgage  upon  the  property.  The  first  mortgagee,  whose 
claim  was  for  $4,000  principal  and  interest  at  eight  per 
cent.,  took  proceedings  to  foreclose  her  mortgage.  The 
present  plaintiff*  was  made  a  party  to  that  suit  in  the 
Master's  office,  and  was  duly  notified  of  it,  but  did  not 
attend  or  prove  his  debt,  nor  did  any  of  the  later  creditors, 
and  the  first  mortgagee  has  lately  obtained  the  final  order 
foreclosure. 

These  facts  are  correct,  so  far  as  they  go,  but  they 
are  by  no  means  the  full  facts.  I  have  stated  tliem  in 
this  manner  for  the  purpose  of  determining  whether  the 
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plaintiff  as  second  mortgagee,  upon  being  notified  of  the 
proceedings  against  the  property,  was  bound  to  make  him- 
self a  party  to  the  foreclosure  proceedings,  or  give  notice  to 
the  sureties  of  such  proceedings,  in  order  that  they  might, 
if  they  desired  to  do  so,  prove  the  claim  for  the  creditor  at 
their  own  expense. 

As  the  creditor  must  deal  with  the  property  in  such  a 
manner  that  the  benefit  of  it  may  not  be  lost  to  the  surety, 
it  appears  to  me  the  creditor  should  either  make  himself  a 
party  to  the  suit  and  prove  his  claim,  or  give  notice  to  the 
surety  of  such  proceedings,  in  order  that  he  may,  if  he 
desire  it,  prove  it  at  his  expense.  If  the  creditor  is  to  do 
nothing  in  such  a  case  merely  because  he  is  second  mort- 
gagee,  he  may  suffer  a  very  valuable  property  to  be  wholly- 
lost  to  the  detriment  of  the  surety,  for  a  very  trifling 
claim  upon  it,  merely  because  it  is  prior  to  his  own,  while 
by  proper  attention  upon  his  part  the  first  mortgage  might 
have  been  paid  off',  or  his  own  debt  on  being  proved  might 
have  been  paid. 

I  do  not  say  the  second  mortgagee  was  bound  to  make 
himself  a  party  to  such  a  suit,  or  to  pay  the  prior  mortgage 
debt,  or  to  take  any  other  expensive  proceedings  to  secure- 
his  own  debt,  but  if  he  would  not  do  so  he  should  give  the 
surety  an  opportunity  to  do  it  at  his,  the  surety's,  expense.. 

It  would  not  be  reasonable  to  require  the  second  mort- 
gagee to  do  so,  because  he  might  not  be  able  or  willing  to  go- 
to any  expense  in  filing  his  claim,  and  he  might  be  wholly 
unable  to  redeem  the  first  mortgagee ;  but  these  are  not 
reasons  why  he  should  not  inform  the  surety  what  is  being 
done  with  the  property,  in  order  that  he  may  attend,  if'he 
wish  it,  to  his  own  interest. 

In  the  case  of  a  second  mortgage,  when  the  first  mort- 
gagee is  selling  the  property  under  a  power  of  sale,  it  would 
be  the  duty,  I  should  say,  of  the  second  mortgagee,  if  he 
had  notice  of  such  intended  sale,  to  attend  it,  or  to  take 
some  reasonable  means  to  secure  to  himself  the  surplus,  if 
any,  over  the  first  mortgage,  and  to  prevent  such  surplus 
finding  its  way  into  the  hands  of  the  mortgagor,  or  being, 
19 — VOL.  XXXIl  C.P.D. 
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otherwise  misapplied.  It  is  his  duty  to  attend  to  the 
security  ;  he  has  to  ensure  that  its  benefit  shall  not  by  any 
neglect  upon  his  part  be  lost  to  the  surety. 

But  in  this  case  the  defendants  had  full  notice  of  the 
foreclosure  proceedings,  and  they  might  have  attended  to 
the  proof  of  this  second  mortgage  if  they  had  desired  it.  If 
they  had  not  notice  before  the  foreclosure  decree  was  made, 
they  had  notice  for  about  three  months  before  the  day  of 
payment  that  such  a  decree  had  been  made.  There  was 
no  kind  of  difficulty  on  their  part  in  applying  to  be  let  in 
to  prove  the  mortgage,  and  to  redeem  the  first  mortgage  if 
they  had  desired  it.  It  is  the  invariable  practice  of  the 
Court  to  open  the  decree  in  such  cases,  and  at  a  much  later 
period  in  tlie  cause  than  at  the  stage  when  the  defendants 
could  have  applied  to  open  it.  They  did  not  apply  then, 
nor  at  any  time  since,  although  they  say  about  $1,500 
might  hM  ve  been  secured  after  discharging  the  first  mortgage 
to  apply  upon  this  second  mortgage.  It  may  be  they  are 
unwilling  to  pay  off*  so  large  a  sum  as  the  first  mortgage 
requires  to  acquit  it,  or  that  they  are  unable  to  do  so,  and 
yet  they  refjuire  the  plaintiff  to  make  the  large  advance  at 
his  own  risk  for  their  protection.  The  responsibilities  of 
a  credit;)r  who  has  the  security  of  a  surety  have  never 
been  carried  so  far  as  that,  and  T  may  say  with  great 
safety  never  will. 

The  evidence  shews,  when  properly  considered,  that  the 
property  is  not  fairh^  worth  more  than  the  claim  of  the 
first  mortgagee ;  and  therefore  no  damage  has  happened  to 
the  defendants  by  reason  of  the  foreclosure  absolute.  And 
to  make  it  certain  that  such  is  the  fact,  'the  defendants 
have  been  offered  the  property  upon  paying  off  the  debt  of 
the  first  mortgagee ;  but  they  decline  to  take  it. 

We  have  no  hesitation  in  deciding  against  the  contention 
of  the  defendants  upon  this  part  of  the  case.  Strictly  upon 
the  pleadings  the  defendants  are  not  entitled  to  raise  this 
question,  because  they  say  they  are  discharged,  for  that 
the  plaintiff  has  released  his  mortgage  without  their 
knowledge  or  consent."     Now,  the  plaintiff  has  never 
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released  the  mortgage.  The  case  attempted  to  be  made 
against  him  is  one  of  a  very  different  kind. 

Then  again,  can  Higginbotham  be  called  a  surety  ?  He 
was  a  principal  debtor  with  McLagan  when  the  money 
was  lent  to  the  two  as  partners,  and  he  cannot  change  his 
relation  towards  the  creditor  as  a  principal  debtor  by  turn- 
ing himself  into  a  surety  without  his  creditor's  consent.  As 
between  McLagan  and  himself  he  may  be  indemnified  by 
McL-igan.    But  what  has  the  plaintiff  to  do  witli  that  ? 

I  do  not  know  what  right  he  has  to  claim  upon  this 
mortgage  given  by  his  co-debtor,  with  whom  he  is,  as 
regards  the  plaintiff,  equally  a  principal  debtor.  However 
that  mny  be,  he  is  plainly  liable  to  the  plaintiff,  even  if  he 
is  to  have  the  rights  of  a  surety. 

The  defence  of  Dunbar  is  a  singular  one.  He  says  he 
owed  so  much  money  to  the  plaintiff,  but  he  will  not  pay 
it  until  he  receives  from  the  plaintiff  "  the  execution  of  a 
proper  release  by  the  yjlaintiff  of  all  liability  against  him 
in  respect  of  both  the  said  notes." 

Can  a  debtor  refuse  to  pay  until  and  unless  his  creditor 
execute  a  proper  release,  not  only  of  the  money  then  paid, 
but  of  anything  else  which  may  be  claimed  from  him  ?  A 
debtor  cannot  even  claim  a  release  for  or  from  the  debt 
which  he  does  pay.  Dunbar,  too,  claims  the  right  to  be  the 
arbiter  of  the  amount  he  owes.  Besides,  who  is  to  draw 
the  release  ?  If  the  debtor,  he  has  not  done  it,  nor  has  he 
tendered  it  for  execution. 

Then  as  to  the  $100  cheque  we  quite  agree  with  the 
learned  Judge  who  tried  the  cause,  it  was  never  paid  to 
the  plaintiff.  Dunbar  can  get  the  money  any  time  he 
choses  to  ask  for  it  at  the  bank. 

We  are  of  opinion  this  defence  has  been  raised  and  main- 
tained to  embarrass  or  defeat  a  very  plain  and  just  demand. 

We  discharo^e  the  motion  and  rule,  with  costs  a^rainst  the 
defendants. 


Judgment  accordingly. 
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Court  v.  Scott. 

Foreign  judgment — Cause  of  action — 2^  Vic.  ch.  5,  sec.  58 — Defence  on 
merits — Jurisdiction — Not  otherwise  or  elsewhere." 

Under  22  Vic.  ch.  5,  sec.  58,  consolidated  in  C.  S.  L.  C.  ch.  83,  sec. 
53,  sub-sec.  2,  a  judgment  may  be  recovered  in  the  Province  of  Quebec, 
on  a  personal  service  in  Ontario,  in  an  action  in  which  the  cause  thereof 
arose  in  Quebec,  so  as  to  render  such  judgment  conclusive  on  the  merits. 

A  note  made  in  Ontario,  payable  at  a  particular  place  in  Quebec,  is  a 
contract  deemed  to  be  made  in  Quebec,  the  place  of  performance,  and 
under  C.  S.  C.  ch.  57,  sec.  4,  is  payable  at  the  place  named  therein,  the 
C.  S.  U.  0.  ch.  42,  requiring  the  use  of  the  restrictive  words,  "not 
otherwise  or  elsewhere, "  applying  only  to  notes  made  and  payable  in 
Ontario. 

The  note  in  this  case  was  made  in  Toronto,  payable  at  the  Mechanics'" 
Bank,  Montreal,  and  was  sent  to  Montreal,  and  there  held  until  maturity, 
when  it  was  presented  for  payment  and  dishonoured. 

Held,  that  the  contract  being  performable  in  Quebec,  and  the  breach 
occurring  there,  the  cause  of  action  arose  there,  so  as  to  bring  the  defen- 
dant within  the  operation  of  22  Vic.  [ch.  5,  sec.  58,  and  to  make  a 
judgment  recovered  against  him  in  Quebec,  on  a  personal  service  in 
Ontario,  conclusive  on  the  merits  ;  and  the  defendant  was  therefore  pre- 
cluded from  setting  up  a  defence  on  the  merits,  and  was  allowed  ta 
except  to  the  jurisdiction  only. 

Quaere,  whether  the  personal  service  referred  to  in  E.  S.  0.  ch.  50,  sec, 
145,  refers  to  personal  service  in  Quebec. 

The  statement  of  claim  shewed  a  recovery  in  the  Superior 
Court  for  the  District  of  Montreal  in  the  Province  of 
Quebec,  having  jurisdiction  in  that  behalf,  on  a  judgment 
by  the  Mechanics'  Bank,  having  its  head  office  in  Montreal, 
against  the  defendant.  The  plaintiff  sued  as  the  assignee 
of  the  estate  of  the  bank.  The  defendant  resided  in 
Toronto,  and  was  personally  served  with  process  according 
to  the  law  of  Quebec. 

The  recovery  was  for  $5,467.03  and  costs,  $56.35. 

Defence  : 

1.  The  defendant  admits  the  recovery  was  upon  a  pro- 
missory note,  made  by  him  for  the  accommodation  of  J.  H. 
Menzies,  then  the  cashier  of  the  bank,  without  value  or 
consideration,  which  w^as  known  to  the  bank  before 
Menzies  endorsed  the  note  to  the  bank. 

2.  That  Menzies  never  received  any  consideration  from 
the  bank  or  plaintiff  for  the  endorsement  of  the  note. 
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o.  In  makino:  the  note  for  the  accommodation  of  Menzies 
it  was  also  made  for  the  accommodation  of  the  bank,  of 
which  bank  Menzies  was,  at  the  making  of  the  note, 
cashier, 

4.  The  note  was  paid  by  Menzies  before  it  came  into 
the  possession  of  the  plaintiff  as  assignee. 

5.  Struck  out. 

6.  The  note  having  been  paid  before  the  suit  in  which 
the  recovery  was  had  was  commenced,  the  judgment  is 
thereby  satisfied,  and  no  further  proceedings  ought  to  be 
taken  thereon  by  the  plaintiff. 

7.  As  to  the  third  paragraph  of  the  statement  of  claim, 
the  defendant  denies  the  Court  called  the  Superior  Court 
for  the  District  of  Montreal  was  a  Court  duly  holden,  and 
having  jurisdiction  as  alleged. 

7.  a  As  to  paragraphs  3,  4,  and  5,  of  the  statement 
of  claim,  the  defendant  says  the  action  was  commenced 
according  to  the  law  of  Quebec  by  process  and  summons. 
The  defendant  was  not  then,  or  at  any  time  previously 
thereto,  resident  or  domiciled  within  the  jurisdiction  of 
the  said  Court,  nor  had  he  possession  or  ownership  of 
property,  real,  personal,  or  heritable  property^  or  other- 
wise, within  the  time  aforesaid,  within  the  jurisdiction  of 
the  Court,  nor  is  defendant  a  native  of  Quebec,  nor  was  he 
served  in  Quebec,  and  within  the  jurisdiction  of  the  said 
Court,  at  all,  or  in  any  way  allowed  by  the  practice  of  the 
Court,  with  any  process  or  summons,  nor  did  he  appear 
in  the  action,  and  the  judgment  was  obtained  by  default 
of  appearance :  that  he  was  served  with  process  and  sum- 
mons issued  out  of  the  Court  by  being  left  with  him  per- 
sonally at  the  city  of  Toronto  in  Ontario,  where  the  defen- 
dant was  domiciled  and  resident,  and  that  was  the  only 
service  upon  which  the  judgment  was  obtained ;  and  that 
the  note  before  mentioned  was  made  by  the  defendant  at 
the  city  of  Toronto,  and  was  payable  at  the  said  bank  in 
Montreal,  and,  except  as  aforesaid,  he  had  no  notice  or 
knowledge  of  any  process  or  proceedings  in  the  action,  or 
any  opportunity  of  defending  himself. 
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7.  h  That  the  proceedings  taken  against  him  were  and 
are  inconsistent  with  natural  justice. 

.  7.  c  The  defendant  denies  he  owes  the  amount  of  the 
judgment  recovered. 

8.  The  plaintiff  should  be  restrained  from  prosecuting 
this  action,  and  the  plaintiff  prays  that  he  be  restrained. 

Demurrer  to  statement  of  defence:  For  that  the  state- 
ments of  defence,  1,  2,  3,  4,  and  6,  might  and  should  have 
been  set  up  in  the  action  in  Quebec,  and  cannot  be  set  up 
in  this  action,  and  the  other  paragraphs  do  not  shew  the 
judgment  was  not  duly  obtained  according  to  the  laws  of 
Quebec. 

Joinder. 

At  the  Michaelmas  Sittings,  December  8,  1881,  the 
demurrer  was  argued. 

Maclennan,  Q.C.,  and  Langton  supported  the  demufrer. 
The  chief  defence  is,  that  the  defendant,  although 
served  personally,  was  served  out  of  the  Province  of 
Quebec.  The  23  Vic.  ch.  24,  passed  by  the  United 
Legislature  of  Upper  and  Lower  Canada,  enacted  the 
provisions  which  are  now  contained  in  the  E,.  S.  0. 
ch.  50,  sees.  145,  146.  The  Lower  Canada  Judi- 
cature Act,  22  Yic.  ch.  5,  was  also  passed  by  the  same 
United  Legislature,  and  sec,  58  of  that  Act  expressly 
allows  service  of  Lower  Canada  process  to  be  made  in 
Upper  Canada.  The  note  being  made  payable  in  Quebec 
the  cause  of  action  accrued  there.  The  breach  of  contract  it 
is  which  gives  the  cause  of  action  :  O'Bonohoe  v.  Wiley,  43 
U.  C.  R.  350  ;  and  the  breach  occurred  in  Quebec :  Vaughan 
V.  Weldon,  L.  E.  10  CP.  47.  The  case  of  Rouquette  v. 
Overmann,  L.  R.  10  Q.  B.  525,  and  Byles  on  Bills,  13th 
ed.,  402,  shew  that  this  note,  being  made  paj^able  in 
Quebec,  must  be  presented  for  payment  there,  and  if  not 
paid,  notice  of  dishonour  must  be  given  according  to  the 
Quobec  law.  The  nonpayment  was  the  breach  of  contract, 
which  took  place  there.  The  case  of  McPherson  v.  McMil- 
lan, 3  U.  C.  K  34,  shews  that  an  Act  passed  by  the  United 
Legislature  for  Lower  Canada  was  binding  upon  Upper 
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Canada  so  as  to  oblige  our  Courts  to  give  effect  to  a 
recovery  in  Lower  Canada  according  to  that  statute.  The 
23  Vic.  ch.  2-i,  sec.  1,  mentioned  foreign  judgments  as 
judgments  to  be  distinguished  from  those  which  were 
recovered  either  in  Upper  or  Lower  Canada.  That  section 
has  been  repealed,  but  it  is  important  to  refer  to  in  that 
respect. 

SneUing,  contra.  The  pleas  to  the  merits  should  have  been 
replied  to,  and  not  demurred  to,  because  the  facts  so  pleaded 
are,  if  true,  such  as  entitle  the  defendant  to  relief  by  injunc- 
tion :  CiDininghain  &  il/a^^/?zso7i's  Precedents  of  Pleading, 
396;  Taylor  (&  Ewart's  Judicature  Act,  sec.  17,  sub-sec.  8, 
p.  47,  and  notes,  p.  52.  The  seventh  statement  of  defence 
setting  up  want  of  jurisdiction  in  the  Quebec  Court  is  not 
demurrabiC.  The  personal  service  referred  to  in  K.  S.  O. 
ch.  50,  sec.  145,  must  mean  personal  service  in  Quebec. 
This  would  appear  from  the  authorities  relating  to  foreign 
judgments  :  The  Delta,  L.  R.  1  Prob.  Div.  393 ;  Godard  v. 
Gray,L.  R.  6  Q.  B.  139,  L.  K  1  Ex.  17;  Cojnnv.  Adam- 
son,!^.  R.  9  Ex.  345;  Montreal  Mining  Go.  v.  Cuthhert- 
son,  9  U.  C.  R.  78 ;  Gauthier  v.  Blight,  5  C.  P.  122;  Cowan 
V.  Braidivood,  1  M.  &  G.  882 ;  Turcotte  v.  Dawson,  30  C. 
P.  23 ;  McFavlane  v.  Derhishire,  8  U.  C.  R.'  12.  This  note 
being  made  in  Ontario  and  payable  at  the  Mechanics'  Bank,- 
Montrea],  without  the  restrictive  words,  not  otherwise  or 
elsewhere,  as  required  by  C.  S.  U.  C.  ch.  42,  sees.  5-6, 
was  a  note  payable  generally,  and  therefore  the  cause  of 
action  or  breach  of  contract  arose  where  the  defendant 
resided,  in  Ontario,  and  therefore,  did  not  take  place  in 
Quebec:  Wilson  v.  Aitkin,  5  C.  P.  376  ;  O'Donohoe  v.  Wiley, 
43  U.  C.  R.  350 ;  Sichel  v.  Borch,  2  H.  &  C.  954.  The 
Courts  will  certainly  grant  relief  where  the  recovery  is 
wrongful  and  unconscientious.  A  judgment  obtained  in 
our  own  Court,  to  which  the  defendant,  although  sum- 
moned, had  made  no  defence,  could  be  relieved  against  on 
such  a  state  of  facts  as  the  statement  of  defence  sets  forth. 

Maclennan,  Q.  C,  in  reply.  No  case  can  be  found  in 
which  the  relief  claimed  or  contended  for  here  could  be 
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given  :  Rule  128.  The  question  of  jurisdiction  cannot  be 
set  up.  The  7th  paragraph  is  appended  to  that  of  7a,  and 
both  must  be  read  together.  He  further  referred  to  2 
Smith! s  L.  C,  8th  ed.,  799 ;  Maclennan's  Judicature  Act, 
p.  180 ;  Rousillon  v.  Rousillon,  L.  R.  14  Ch.  D.  351,  857 ; 
Kingsmill  v.  Warrener,  13  XJ.  C.  R.  18 ;  Schibsby  v.  Wes- 
tenholz,  L.  R.  6  Q.  B.  155. 

December  30,  1881.  Wilson,  C.  J.— The  defendant  is 
seeking  to  re-open  the  judgment  obtained  against  him  in 
the  Court  in  the  Province  of  Quebec,  in  respect  of  matters 
which  are  set  up  as  merits  to  sustain  his  defence,  and 
which  he  could  and  should  have  set  up  in  the  action  upon 
which  this  judgment  was  recovered,  if  he  could  by  law  be 
.  rightly  proceeded  against  in  that  Court  for  the  cause  upon 
which  the  recovery  was  had  against  him. 

The  first  question  then  is,  whether  the  defendant  was 
rightly  sued  in  the  Court  of  Quebec  ? 

The  facts  raising  that  question  are  :  The  defendant  made 
a  note  in  Ontario,  without  restrictive  words,  payable  to 
Menzies,  the  cashier  of  the  Mechanics'  Bank,  at  Montreal, 
as  an  accommodation  note  for  Menzies,  and  without  value 
or  consideration,  and  Menzies  passed  it,  I  presume,  by 
endorsement,  to  the  bank  without  value  or  consideration 
from  the  bank,  and  the  bank  knowing  Menzies  had  given  no 
value  to  the  defendant ;  and  it  may  be  assumed  for  this 
decision,  although  not  perhaps  sufficiently  alleged  as  a 
fact,  that  the  note  was  made  also  for  the  accommodation  of 
the  bank.  And  in  a  later  part  of  the  statement  the 
defendant  alleges  he  paid  the  note  before  the  action  in  the 
Court  below  was  brought.  He  further  says  he  was  per- 
sonally served  with  process  from  the  Court  in  Quebec  to 
appear  and  defend  there  the  action  of  the  bank  against  him 
upon  the  note,  but  he  was  served  in  Ontario,  and  he  was 
not  bound  to  appear  in  the  Quebec  Court,  because  he  was 
not  a  resident  of  or  domiciled  in  Quebec,  and  never  had 
been ;  and  he  had  no  property  there,  and  the  contract  was 
one  which  was  made  in  Ontario,  and  if  there  was  a  breach 
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of  it,  by  non-payment  of  the  note,  that  breach  took  place 
in  Ontario,  because  the  note  was  payable  generally  and 
not  at  Montreal  only. 

As  we  have  special  legislation  which  regulates  actions 
upon  judgments  recovered  in  Quebec,  w^hen  sued  upon 
here,  and  vice  versa,  that  part  of  the  case  must  be  first 
considei'ed,  because  it  is,  to  some  extent,  independent 
of  where  the  contract  was  made  or  where  the  breach 
took  place. 

One  of  the  statutory  enactments  referred  to,  is  the  22  Vic. 
ch.  5,  sec.  58,  in  the  Consol.  Stat.  L.  C.  ch.  83,  sec.  63 
and  sub-sec' 2,  and  it  provides  that  in  any  action  brought 
in  Quebec  against  any  person  who  has  been  domiciled 
in  Quebec,  or  who  has  had  no  domicile  there,  but  who 
has  property  therein,  "  or  the  cause  of  such  suit  or  action 
has  arisen"  within  Quebec,  then  if  such  person  is  a  resident 
of  Ontario,  [Upper  Canada,]  or  is  known  to  be  there,  then 
any  Judge  of  the  Superior  Court,  &c.,  on  being  satisfied 
of  the  facts,  may  sign  an  order  to  be  indorsed  on  the 
writ  of  summons,  "  this  writ  may  be  served  in  Upper 
Canada."  And  such  writ  being  served,  and  an  affidavit 
of  service  made,  the  same  shall  be  evidence  of  the  ser- 
vice, ''and  the  person  so  served  shall  be  bound  to  appear 
according  to  the  exigency  of  the  writ,  and  if  he  fails  so  to 
appear,  the  plaintiff  may  proceed  as  in  case  of  default, 
and  as  if  the  service  had  been  made  within  the  limits  of 
the  ordinary  jurisdiction  of  the  Court."  Under  this  Act, 
the  defendant  was  liable  in  Quebec  only  upon  the  assump- 
tion that  the  cause  of  action  accrued  there. 

It  is  settled,  after  great  difference  of  opinion,  that  the 
cause  of  action  is  the  breach  of  contract. 

This  contract  was  a  promissory  note,  made  in  Ontario, 
payable  at  the  Mechanics'  Bank  in  Montreal.  If  it  is  to  be 
considered  as  a  note  payable  generally  because  of  the  w^ant 
of  the  restrictive  words  the  holder  may,  at  his  option,  that 
option  being  conferred  by  the  maker,  present  for  payment 
either  at  the  place  named  in  the  body  of  the  note,  or  to 
the  maker  personally.  Here  the  note  was  sent  to  Montreal 
20 — VOL.  XXXII  C.P.D. 
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and  held  there,  as  we  infer  from  the  pleadings,  to  and  until 
it  matured,  and, as  we  must  infer,  it  was  there  duly  presented 
for  payment,  and  dishonoured. 

The  rule  is,  when  a  contract  is  made  in  one  country,  ta 
be  performed  in  another,  the  country  where  the  contract  is 
to  be  performed  is  deemed  the  country  in  which  it  was 
made:  Byles  on  Bills,  13th  ed.,  402,  and  the  cases  there  cited ; 
Story  on  Conflict  of  Laws,  7th  ed.,  p.  325,  sees.  280-281.. 
He  quotes  Lord  Mansfield  in  Robinson  v.  Bland,  2  Burr. 
1077,  1878,  that  '''the  law  of  the  place  can  never  be  the 
rule,  wliere  the  transaction  is  entered  into  with  an  express 
view  to  the  law  of  another  country,  as  the  rule  by  which  it 
is  to  bo  governed.'"  And  he  adds  :  "  And  this  has  uniformly 
been  recognized  as  the  correct  exposition  in  the  common 
law."    See  also  Cjoper  v.  WaMegrave,  2  Beav.  282. 

This  note  made  here  payable  at  the  bank  in  Montreal  is 
therefore  to  be  governed  by  the  law  of  the  Province  of 
Quebec,  where  the  payment  is  to  be  made. 

The  Consol.  Stat.  U.  C.  ch.  42,  sees.  5-6,  apply  only  to 
notes  made  and  payable  here,  and  were  never  intended  to 
apply  to  those  instruments  which  are  to  be  paid  or  per- 
formed in  another  country. 

And  we  are  not  left  to  conjecture  as  to  what  the  law  of 
Quebec  is,  for  it  is  distinctly  laid  down  in  a  statute  which 
governs  us  that  such  a  note  in  Quebec  is  payable  at  the 
particular  place  nam.ed  :  Consol.  Stat.  C.  ch.  57,  sec.  4. 

The  note  was  certainly,  so  far  as  the  intention  of  the 
parties  has  any  weight,  manifestly  intended  to  have  been 
performed  in  Quebec. 

The  note  was  rightly  ]>resentable  at  the  bank  in  Mon- 
treal, whether  it  is  to  be  regarded  as  a  note  strictly 
payable  there,  or  presentable  there  at  the  option  of  the 
holder. 

The  contract  was  one  performable  in  Quebec,  and  the 
breach  occurring:  there,  which  brouo-ht  the  defendant  within 
the  operation  of  the  statute  before  referred  to  of  1858. 

It  is  not  necessary  therefore  to  consider  the  B.  S.  0.  ch. 
50,  sec.  145.    But  I  think  it  better  to  say  what  I  think 
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concerning  it.  The  words  are :  "  In  any  suit  brought  in 
Ontario  on  a  judgment  or  decree  obtained  in  the  Province 
of  Quebec  in  a  suit  in  which  the  service  of  process  on  the 
defendant  or  party  sued  lias  been  personal,  no  defence  that 
might  have  been  set  up  to  the  original  suit  shall  be  pleaded 
to  that  brought  on  the  judgment  or  decree."  That  section 
prima  facie  means  Si  personal  service  made  in  Quebec. 

The  Act  was  passed  in  1860,  while  Ontario  and  Quebec 
had  a  common  Legislature;  and  whether  the  personal 
service  then,  and  in  that  Act  mentioned,  should  not  be  con- 
strued with  relation  to  then  existing  legislation  on  the 
subject,  so  far  as  the  Province  of  Quebec  is  concerned,  may 
be  a  question.  The  construction  of  the  Act  in  that  manner 
will  give  Quebec  just  such  rights  in  effect  as  Ontario  had 
under  the  absentee  clauses  in  the  Procedure  Act,  19  Vic. 
ch.  43,  applicable  to  all  countries  beyond  the  jurisdiction  of 
Ontario;  but  that  did  not  make  the  judgment  in  terms 
recovered  upon  such  service  unimpeachable,  as  that  result 
follows  from  the  general  law. 

I  am  disposed  to  think  the  personal  service  referred  to 
in  section  145  will  by  reason  of  the  then  existing  legislation 
referable  to  Quebec  services  in  Ontario,  under  the  Quebec 
Judicature  Act  before  mentioned  apply  to  a  personal  ser- 
vice made  of  Quebec  process  in  Ontario. 

However  that  Act  should  be  construed,  the  defendant  is 
bound  by  the  22  Vic.  ch.  5,  sec.  58,  under  which  the  judg- 
ment was  recovered  as  one  by  default  upon  a  process  to 
which  the  defendant  was  bound  to  appear,  and  which  au- 
thorized the  plaintiff*  to  proceed  "  as  if  the  service  had  been 
made  within  the  limits  of  the  ordinary  jurisdiction  of  the 
Court,"  and  such  a  judgment  must  be  as  conclusive  in  ex- 
cluding any  further  enquiry  into  the  merits  of  the  original 
demand  after  judgment  so  obtained,  as  if  it  had  been 
obtained  in  the  usual  way  against  a  resident  of  Quebec. 

I  am  of  opinion  the  defendant  cannot  now  be  let 
into  plead  to  the  judgment  any  matter  which  could  have 
been  pleaded  or  was  pleadable  to  the  originable  demand. 

That  disposes  of  the  whole  of  the  defence  except  that  set 
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up  in  paragraph  seven,  denying  the  jurisdiction  of  the 
Court,  and  we  think  that  proper  traversable  matter. 
-  Judgment  must,  therefore,  be  for  the  plaintiff  upon  all 
the  statements  of  defence  but  the  seventh,  and  judgment 
upon  it  will  be  for  the  defendant. 

OsLER,  J. — By  section  129  of  the  B.  N.  A.  Act,  it  is 
enacted  that,  "  Except  as  otherwise  provided  by  this  Act, 
all  laws  in  force  in  Canada,  Nova  Scotia,  or  New  Bruns- 
wick, at  the  union  *  *  shall  continue  in  Ontario, 
Quebec,  Nova  Scotia,  and  New  Brunswick,  respectively,  as 
if  the  union  had  not  been  made ;  subject  *  *  to  be  repealed, 
abolished,  or  altered  by  the  Parliament  of  Canada,  or  by 
the  Legislature  of  the  respective  Province,  according  to 
the  authority  of  the  Parliament  or  of  that  Legislature  under 
'  this  Act." 

The  Consol.  Stat.  L.  C.  ch.  88,  sec.  63,  is  a  law  which  at  the 
time  of  the  union  was  in  force  in  Upper  and  Lower  Canada, 
a.nd  I  have  not  been  able  to  find  that  it  has  been  repealed, 
abolished,  or  altered,  as  regards  the  service  of  the  writ  of 
summons  in  Upper  Canada.  It  is,  therefore,  still  in  force, 
so  far  as  it  affects  persons  who  may  under  its  provisions 
be  served  with  a  writ  of  summons,  and  such  persons  are 
under  an  obligation  to  submit  to  the  jurisdiction  thus 
created  in  the  Courts  of  Quebec,  and  are  bound  to  obey 
judgments  obtained  against  them  there  in  the  manner 
authorized  by  the  section ;  nor  can  they  impeach  such 
judgments  on  the  merits  in  actions  brought  thereon  in  our 
Courts,  except  in  so  far  as  they  are  here  by  law  permitted 
to  do  so. 

If  the  service  of  the  writ  here  had  not  been  personal, 
even  though  sufficient  according  to  the  Act  to  enable  the 
plaintiff  to  proceed  in  the  action,  then  by  virtue  of  23  Vic. 
ch.  24,  sec.  4,  (now  B.  S.  O.  ch.  50,  sec.  146),  the  defendant, 
no  defence  having  been  made  to  the  suit,  would  have  been 
at  liberty  in  this  action  on  the  judgment  obtained  therein, 
to  set  up  any  defence  that  he  might  have  set  up  to  the 
original  suit.  But  the  service  having  been  personal  and 
made  under  a  law  binding  upon  the  residents  of  this  Pro- 
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vince,  sec.  2  of  the  same  Act,  (sec.  145  of  the  Rev.  Stat), 
expressly  deprives  him  of  the  right  to  set  up  any  such 
defence. 

In  construing  the  expression,  ''personal  service,"  as  used  in 
the  Revised  Statutes  and  in  the  Act  of  23  Vic, passed  in  1861, 
by  same  Legislature  which  passed  the  Lower  Canada  Judi- 
cature Act  of  1858,  we  are  bound  to  take  notice  that  service 
of  the  process  of  the  Courts  of  Quebec  may  by  force  of  the 
latter  Act  be  legally  made  on  a  person  resident  in  Ontario, 
either  personally  or  by  delivery  thereof  to  a  grown  up 
person  at  his  domicile.  (See  schedule  D.) 

It  seems  to  me,  therefore,  impossible  to  limit  its  meaning 
to  personal  service  effected  in  the  Province  of  Quebec,  as 
we  should  probably  have  felt  obliged  to  do  but  tor  the  Act  of 
1858,  authorizing  such  service  to  be  made  here. 

In  the  case  before  us  it  is  clear  that  the  defendant  came 
within  the  danger  of  section  63,  for  the  cause  of  action 
arose  beyond  all  question  within  Lower  Canada.  See  ConsoL 
Stat.  C.  ch.  57,  sec.  4;  Vaughan\.  Weldon,L.  R.  10  C.  P.  47. 

The  form  in  which  the  defendant  seeks  relief  against  the 
judgment,  cannot  disguise  the  fact  that  he  is  really  setting 
up  defences  which  he  might  have  set  up  in  the  action  on 
which  judgment  was  recovered. 

The  plaintiff  is,  therefore,  entitled  to  judgment  on  the 
demurrer,  except  as  to  paragraph  7  of  the  statement  cf 
defence,  as  all  the  defences  to  the  original  cause  of  action 
should  have  been  set  up  in  the  former  suit. 

Galt,  J.,  concurred. 


Judgment  accordingly. 
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The  Exchange  Bank  v.  Stinson. 

■Chose  in  action — Action  hy  assignee — Set-off— B.  S.  0.  ch.  1^6,  sees.  7,  10 — 
Judicature  Act,  sees.  12,  16,  Rule  127. 

Held,  that  to  an  action  by  an  assignee  of  an  account  for  tlie  price  of 
lumber  and  staves  delivered  by  the  assignor  to  the. defendant  under  two 
certain  contracts  therefor,  the  defendant,  under  E.  S.  0.  ch.  116,  sees. 
7,  10,  and  the  Judicature  Act,  sees.  12,  16,  and  E,ule  127,  can  set  up  as 
a  defence  a  claim  for  damage  for  the  non-delivery  by  the  assignor  to  the 
defendant  of  certain  other  timber  and  staves  specified  in  the  contracts, 
and  for  the  inferior  quality  of  those  delivered. 

Per  OsLER,  J.— His  right  to  do  so  depended  wholly  upon  sec.  10,  R.  S.  O. 
ch.  116. 

In  this  case  the  learned  Judge,  at  the  trial,  having  refused  to  entertain 
the  former  defence,  a  new  trial  was  ordered. 

By  the  statement  of  claim  the  plaintiffs  claimed  as 
assignees  of  one  A.  A.  Macdonald ,  who  had  entered  into 
•two  contracts  with  defendant,  one  on  10th  September, 
1880,  for  the  delivery  of  a  quantity  of  timber,  the  other  on 
18th  February,  1881,  for  the  delivery  of  a  number  of  staves. 

A.  A.  Macdonald  on  the  22nd  August,  1881,  made  out  an 
account  against  the  defendant,  shewing  a  balance  of  $595.47, 
which  he  assigned  to  the  plaintiffs  on  that  day.  The  account 
enumerated  a  large  quantity  of  timber  and  a  number  of 
staves  amounting  in  the  whole  to  $4'092.22,  and  then  gave 
credit  for  payments  to  the  sum  of  $3,496.75,  leaving  the 
above  balance. 

At  the  foot  of  the  account  was  the  followinsr  assignment, 
under  which  the  plaintiffs  claimed I  hereby  transfer  for 
value  received  to  The  Exchange  Bank  of  Canada,  Parkhill, 
this  account  as  detailed  above." 

The  defence,  so  far  as  material,  was  that  contained  in 
the  fourth  and  fifth  statements  in  the  defendant's  defence. 

The  fourth  was  :  The  defendant  says  that  the  said  claim 
of  the  said  A.  A.  Macdonald,  as  against  the  defendant,  so 
assigned  as  alleged  to  the  plaintiffs,  was  and  is  a  chose  in 
action  within  the  meaning  of  "  The  Mercantile  Amendment 
Act."  And  the  defendant  claims  to  set  off*  by  way  of 
defence  to  the  plaintiffs'  claim  certain  large  sums  of  money 
due  at  and  before  the  making  of  the  said  assignment  by 
the  said  A.  A.  Macdonald  to  the  defendant  as  damages  for 
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the  delivery  under  the  said  two  agreements  by  the  said 
A.  A.  Macdonald  to  the  defendant,  of  timber  and  stav^es 
inferior  in  quality  and  size  to  the  timber  and  staves 
specified  in  the  said  two  agreements. 

The  fifth  statement  was:  The  defendant  further  claims  to 
set-off,  by  way  of  defence  to  the  plaintiffs'  claim,  certain 
large  sums  of  money  due  at  and  before  the  making  of  the 
said  assignment  by  the  said  A.  A.  Macdonald  to  the 
defendant  as  damages  for  the  non-delivery  by  the  said  A. 
A.  Macdonald  to  defendant  of  certain  large  quantities  of 
timber  and  staves,  specified  in  the  said  two  agreements. 

The  cause  was  tried  before  Cameron,  J.,  without  a  jury, 
at  Toronto,  at  the  Fall  Assizes  of  1S81. 

The  learner!  Judge  gave  effect  to  the  fourth  ground,  and 
reduced  the  claim  from  $595.47  to  S402.59;  but  he  refused 
to  receive  evidence  on  the  fifth,  as  he  was  of  opinion  the 
defence  formed  the  subject  of  a  ci-oss-action  b}^  defendant 
aofainst  the  assic^nor,  but  could  not  be  uro-ed  ao;ainst  the 
assignee. 

He  accordingly  entered  a  verdict  for  the  plaintiffs  for 
$402.59. 

At  the  Michaelmas  Sittings,  November  24,  1881, 
McCarthy,  Q.  C,  obtained  an  order  calling  on  the 
plaintiffs  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  for  a  new  trial;  or  why  the  question 
as  to  the  right  of  the  defendant  to  set  up  by  way 
of  counter  claim  the  damages  sustained  by  him  in 
consequence  of  the  breach  of  contract  made  between  the 
defendant  and  A.  A.  Macdonald,  out  of  which  arose  the 
claim  alleged  to  be  assigned  to  the  plaintiffs,  and  for  which 
this  action  is  brought  for  the  non-delivery  of  the  quan- 
tities of  timber  and  staves  contracted  to  be  delivered  to 
the  defendant  by  the  said  Macdonald,  should  not  be  tried, 
on  the  ground  of  the  improper  rejection  of  evidence  to 
establish  that  the  defendant  had  sustained  damages  by  the 
non-fullilment  of  the  contract  by  the  said  Macdonald,  and 
of  evidence  of  the  contract  made  by  the  defendant  for  the 
sale  of  timber  to  Messrs.  Dobell  &  Co.,  of  Quebec,  and  of 
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the  fact  that  the  contract  with  Macdonald  was  made  ta 
the  knowledge  of  Macdonald  for  the  purpose  of  carrying 
out  the  contract  with  Dobell,  and  of  the  evidence  of  the 
loss  sustained  by  shewing  the  value  of  timber  in  Quebec, 
for  which  market  the  timber  was  contracted  for. 

During  the  same  Sittings,  December  8,  1881,  McCarthy ^ 
Q.  C,  supported  the  order  The  defendants  are  entitled 
to  set  up  by  way  of  defence  the  damages  occasioned  by  the 
non-performance  of  the  contract.  The  contract  was  for 
the  delivery  of  certain  quantities  of  timber  and  staves,  and 
therefore  the  defendant  was  under  no  obligation  to  accept 
part.  He  had  the  right  to  reject  part  when  offered  or  he 
might  accept  it,  and  in  an  action  for  the  price  set-off  the 
damages  occasioned  by  the  non-performance  of  the  con- 
tract: Allen  V.  Cameron,  1  Cr.  &  M.  832;  and  see  also 
Churcli  V.  Ahell,  1  Sup.  Ct.  Rep.  442.  The  defence  can  clearly 
be  set  up  under  the  Choses  in  Action  Act,  R.  S.  0.  ch. 
116,  sees.  7,  10;  Young  v.  Kitchen,  L.  R.  3  Ex.  D.  127; 
Tooth  V.  Hallett,  L.  R.  4  Ch.  242  ;  Clark  v.  Cort,  1  Cr.  &  Ph. 
154;  and  certainly  under  the  Judicature  Act.  sees.  12,  16, 
17,  sub-sec.  6,  rule  127. 

Falconbridge,  contra.  The  case  comes  within  the  Act 
respecting  assignment  of  choses  in  action,  R.  S.  O.  ch.  116, 
and  therefore  must  be  governed  by  that  Act.  The  action 
is  for  the  price  of  goods  sold  and  delivered.  The  defendant 
might  have  refused  to  receive  any  until  the  whole  of  the 
goods  were  delivered ;  but  when  once  he  accepts  part,  the 
only  damages  which  can  be  set  up  are  the  damages  arising 
with  reference  to  such  part.  The  whole  claim  within  the 
meaning  of  sec.  10,  of  the  Act,  is  the  account  assigned, 
and  therefore  the  damages  forming  the  subject  of  a 
defence  can  only  be  with  regard  to  the  goods  delivered, 
namely,  some  defect  as  regards  their  quality  or  mea- 
surement, but  not  damages  for  the  non-delivery  of  other 
goods:  Smith  v.  Corporation  of  Ancaster,  45  U.  C,  R.  86. 
The  Judicature  Act  does  not  apply  here,  as  it  does  not  con- 
fer any  new  light,  but  merely  applies  to  the  procedure. 
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December  SO.  1881.    Galt,  J. — So  far  as  the  application 

for  a  new  trial  has  reference  to  the  issue  raised  by  the  fourth 
ground  of  defence  it  must  be  refused.  No  complaint  is  made 
as  to  the  findings  of  the  learned  Judge  on  the  deduction  which 
should  be  allowed  for  inferiority  of  quality  in  the  articles 
delivei  ed.  The  verdict  will  therefore  stand  as  to  the  right 
of  the  plaintiff  to  recover  on  that  issue  at  the  sum  of  $402.59. 

That  part  also  which  has  reference  to  the  contract  made 
with  Dobell  &  Co.,  is  also  refused.  The  learned  counsel  for 
the  defendant  expressly  admitted  on  the  last  trial :  "  My 
client  informs  me  I  cannot  shew  it  was  made  in  reference 
to  Dobell's  contract.    My  impression  was  the  other  way." 

After  such  a  declaration  it  would  be  manifestly  unjust 
to  the  plaintiffs  to  allow  such  a  question  to  be  raised  on 
another  trial. 

The  principal  and  important  question  remains  to  be  con- 
sidered, viz.,  whether  it  is  competent  for  the  defendant  to 
set  up  as  a  defence  to  an  action  brought  by  the  assignee, 
matter  which  wo  aid  afford  ground  for  a  cross-action 
against  the  assignee  arising  out  of  the  so,me  contract. 

It  is  to  be  observed  that  the  only  reference  made  to 
assignments  of  choses  in  action  by  the  Judicature  Act 
itself,  apart  from  the  rules,  is  contained  in  the  6th  sub-sec. 
of  sec.  17,  the  provisions  of  which  have  no  reference  to  a 
case  like  the  present,  and  are  framed  for  the  protection  of 
the  debtor  in  case  of  conflictino^  claims  ao^ainst  him. 

The  law  relating  to  the  assignment  of  choses  in  action  is 
contained  in  ch.  116  of  the  Ee vised  Statutes. 

By  the  7th  section  it  is  enacted  that  "  Every  debt  and 
chose  in  action  arising  out  of  contract  shall  be  assignable 
at  law  by  any  form  of  writing,"  &c. ;  "and  the  assignee  there- 
of shall  sue  thereon  in  his  own  name  in  such  action,  and 
for  such  relief  as  the  original  holder  or  assignor  of  such 
chose  in  action  would  be  entitled  to  sue  for  in  any  Court  of 
law  in  this  Province." 

The  effect  of  this  section  is  simply  to  transfer  the  right 
of  action  to  the  assignee,  and  it  makes  no  reference  to  the 
position  of  the  debtor. 

21 — VOL.  XXXII  C.P.D 
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'  The  10th  section  enacts  :  "In  case  of  any  assignment  of 
ii  debt  or  chose  in  action  arising  out  of  contract,  and  not 
'assignable  by  deliveiy,  such  transfer  shall  be  subject  to 
any  defence,  or  set-off,  in  respect  of  the  whole  or  any  part 
of  such  claim  as  existed  at  the  time  of,  or  before  notice  of 
the  assignment  to  the  debtor  or  other  person  sought  to  be 
made  liable,  in  the  same  manner  and  to  the  same  extent  as 
such  defence  would  be  effectual,  in  case  there  had  been  no 
assignment  thereof;  and  such  defence  or  set-off  shall  apply 
as  between  the  debtor  and  any  assignee  of  such  debt  or 
^kose  in  action." 

The  effect  of  this  section  is  to  place  the  assignee  in  the 
same  position  as  the  assignor  with  respect  to  the  debtor, 
and  any  defence  available  against  the  one  is  good  as 
against  the  other.  This  was  the  law  when  the  assignment 
in  question  was  made.  What  then  were  the  rights  of  the 
debtor  on  the  day  when  the  assignment  was  executed  ? 

The  law  is  considered  as  always  speaking,  and  these 
provisions  must  be  considered  as  being  in  operation  when 
the  Judicature  Act  came  into  force  on  the  first  moment  of 
22nd  August  last,  the  day  on  which  this  assignment  was 
made. 

By  section  16  of  that  Aci,  "In  every  civil  cause  or  matter 
-commenced  in  the  High  Court  of  Justice,  law  and  equity 
shall  be  administered  by  the  High  Court  of  Justice  and 
the  Court  of  Appeal  respectively,  according  to  the  order 
following:"  Sub-section  4.  "  The  "said  Courts  respectively, 
and  every  Judge  thereof,  shall  also  have  power  to  grant  to 
any  defendant  in  respect  of  any  equitable  estate  or  right,  or 
Other  matter  of  equity,  and  also  in  respect  of  any  legal 
estate,  right,  or  title  claimed  or  asserted  by  him,  all  such 
relief  against  any  plaintiff  or  petitioner  as  such  defendant 
shall  have  properly  claimed  by  his  pleading,  and  as  the 
said  Courts  respectively,  or  any  Judge  thereof,  might  have 
granted  in  any  suit  instituted  for  that  purpose  by  the  same 
defendant  against  the  same  plaintiff  or  petitioner." 
■  By  the  12th  section  "  The  jurisdiction  of  the  High  Court 
of  Justice    *    *     shall  be  exercised  (so  far  as  regards 
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procedure  and  practice,)  in  the  manner  provided  by  this 
Act,  or  by  such  rules  and  orders  of  Court  as  may  be  made 
pursuant  to  this  Act." 

By  the  127th  rule,  "A  defendant  in  an  action  may  set  off, 
■or  set  up  by  way  of  counterclaim,  against  the  claims  of  the 
plaintiff,  any  right  or  claim,  whether  such  set-off  or  counter 
•claim  sound  in  damages  or  not." 

We  have  seen  that  under  the  provisions  of  the  10th 
section  already  cited,  the  assignee  of  a  chose  in  action 
stands  in  precisely  the  same  position  as  the  assignor,  so 
far  as  any  claim  is  made  by  him  under  the  assignment  of 
.a,  chose  in  action  under  a  contract;  and  consequently,  if 
under  the  provisions  of  the  Judicature  Act  a  defence  such 
as  is  set  forth  in  the  fifth  ground  of  defence  would  be 
Available  against  the  assignor,  it  must  be  equally  against 
the  assignee. 

The  case  of  JSforton  Cannock  Coal  Co.  v.  Merriman, 
reported  in  the  Weekly  Notes,  1875,  p.  219,  is  an  express 
-authority  that  in  an  action  for  the  price  of  coals  the  defen- 
dant may  counter-claim  for  non-delivery  of  the  balance  of 
the  coals,  and  is  not  obliged  to  bring  a  cross-action. 

In  the  present  case  there  is  no  counter-claim,  because 
the  action  is  brought  not  by  the  original  contracting  party, 
but  by  his  assignee  ;  but  the  plaintiff  sets  up  a  defence 
which  would  have  been  good  as  against  the  assignee,  and  is 
therefore  good  against  the  assignor. 

In  Young  v.  Kitchin,  L.  R.  3  Ex.  D.  127,  where  the  state- 
ment of  claim  alleged  that  the  plaintiff  sued  as  assignee  by 
-deed  of  a  debt  due  from  the  defendant  to  the  assignor  on  a 
building  contract,  and  the  defendant  pleaded  by  way  of  set 
off  and  counter  claim  that  he  was  entitled  to  damages  for 
breach  of  contract  by  the  assignor  to  complete  and  deliver 
the  buildings  at  the  specified  time,  whereby  the  plaintiff 
lost  the  use  of  them,  it  was  held  on  demurrer  the  defendant 
was  not  entitled  to  recover  any  damages  against  the  plain- 
tiff, but  was  entitled  by  way  of  set-off  or  deduction  from 
the  plaintiff's  claim  to  the  damages  which  he  had  sustained 
by  the  non-performance  of  the  contract  by  the  assignor. 
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This  rule  will  therefore^  be  absolute  for  a  new  trial  tO" 
allow  the  defendant  to  shew  what  damages  he  sustained 
by  reason  of  the  non -delivery  of  the  remainder  of  the  tim- 
ber, and  staves,  such  damages,  if  any,  to  be  deducted  from 
the  said  sum  of  $402*57,  the  evidence  on  such  trial  to  be 
confined  to  general  damages,  without  reference  to  any  con- 
tract between  defendant  and  Dobell  &  Co.  There  will  be 
no  costs  to  either  party. 

OsLER,  J. — What  our  Act  entitles  the  debtor  to  set  up 
against  the  assignee  is,  "  any  defence  or  set-off  m  respect  of 
the  whole  or  any  part  of  such  claim  as  {qu.  which)  existed 
at  the  time  of  or  before  notice  of  the  assignment  to  the 
debtor  or  other  person  sought  to  be  made  liable,  in  the 
same  manner  and  to  the  same  extent  as  such  defence  would 
be  effectual  in  case  there  had  been  no  assignment  thereof." 

The  language  of  the  English  Act  is,  that  "  any  absolute 
assignment  *  *  shall  be  *  *  effectual  in  law,  (sub- 
ject to  all  equities  which  would  have  been  entitled  ta 
priority  over  the  right  of  the  assignee  if  this  Act  had  not 
passed,)  to  pass  and  transfer  the  legal  right  to  such  debt."^ 
&c. 

Our  Act  is  more  favourable  to  the  debtor,  for  its  effect 
is  to  preserve  to  him,  not  only  all  equities  to  which  the 
claim  assigned  was  subject,  but  also  any  legal  set-off, 
whether  connected  with  or  arising  out  of  the  debt  assigned 
or  not,  which  he  had  against  the  assignor  at  the  time  of 
notice  of  the  assignment.  Anything  which  the  debtor 
could  avail  himself  of  as  an  equitable  set-off  to  the  debt 
assigned  would  be  a  defence  to  which,  under  our  Act,  the 
assignment  would  be  subject. 

The  case  of  Young  v.  Kitchin,  L.  R.  8  Ex.  D.  127,  seems 
to  decide  that  such  a  claim  as  that  stated  in  the  fifth  para- 
graph of  the  statement  of  defence  in  this  action,  might  be 
set  up  in  answer  to  the  plaintiff's  demand,  as  being  a 
defence  which  could  have  been  set  up  in  equity  against  the 
assignor. 

In  Mason  v.  Macdonald,   45  U.  C.   K  113,  many 
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cases  on  the  subject  are  referred  to  by  Hagarty,  C.  J. 
He  observes  that  it  is  very  difficult  to  lay  down  any  clear 
rule  as  to  what  is  equitable  set-ofF. 

I  am  not  satisfied  that  the  defendant's  right  to  counter- 
claim in  respect  of  the  damages  claimed  is  conferred  or 
strengthened  by,  or  that  it  at  all  depends  upon  Rule  127, 
which  relates  to  the  procedure  and  practice  in  the  particu- 
lar action,  and,  of  course,  enables  the  defendant  to  counter- 
claim in  respect  of  any  right  or  claim  of  his  own  See 
Bellas  V.  Neptune,  5  C.  P.  D.  34;  Peat  v.  Jones,  Weekly 
Notes,  1881,  p.  173. 

If  that  Rule  must  be  invoked  to  support  the  defence  I 
do  not  see  how  the  defendant  can  be  limited  to  the  par- 
ticular claim  now  set  up.  If  he  had  any  other  claim  for 
damages  against  the  assignor  at  the  date  of  notice  of  the 
assignment,  that  might  also  be  said  to  be  a  matter  of  de- 
fence which  he  could  set  up  against  the  assignee  by  way  of 
counter-claim  to  the  extent  of  his  demand.  Therefore  I 
think  the  debtor's  right  depends  entirely  upon  sec.  10,  and 
Young  v.  Kitchin  is  an  authority  in  his  favour  which  I 
am  bound  to  follow. 

Wilson,  C.  J.,  concurred  with  Galt,  J. 


Order  absolute. 
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The  Great  Western  Railway  Company  v.  Lutz. 

Railways — Ejectment — Proof  of  title  —  Possession — Statute  of  Limitations.. 

Where  land  had  been  taken  by  the  Great  Western  E,.  W.  Co.  for  the 
purposes  of  their  railway  under  9  "Vic.  eh.  81,  sec.  30,  and  16  Vic.  ch. 
99,  the  company,  in  ejectment  brought  by  them,  can  rely  on  the  title 
acquired  thereby,  and  are  not  driven  to  prove  strictly  the  title  of  their 
grantors. 

Where  the  true  owner  of  land  in  exercise  of  his  right  enters  upon  any 
portion  of  the  land,  which  is  not  in  the  actual  possession  of  another,  the 
entry  is  deemed  to  refer  to  the  whole  lands. 

Ejectment  to  recover  possession  of  a  small  piece  of  land. 

The  plaintiffs  claimed  nnder  a  conveyance  from  George 
McKenzie  and  Daniel  Bedford;  and  also  "as  having 
been  appropriated,  taken  possession  of,  had,  and  held  by 
•  the  plaintiffs  for  the  use  and  purposes  of  the  plaintiffs,  and 
of  their  successors,  pursuant  to  the  Acts  of  Parliament 
relating  to  the  plaintiffs,  and  with  the  permission  and  con- 
sent first  had  and  obtained  of  the  owners  thereof,  and  by 
possession  from  such  owners.  The  defendant  claimed  by 
length  of  possession  only. 

The  case  was  tried  before  Patterson,  J.  A.,  without  a 
jury,  at  Chatham,  at  the  Spring  Assizes  of  1881. 

At  the  trial  a  great  deal  of  evidence  was  given  docu- 
mentary and  otherwise  of  the  title  of  the  plaintiffs,  and 
the  learned  Judge  found  a  verdict  in  their  favour. 

In  Easter  term.  May  23,  1881,  Wilson  obtained  a  rule 
nisi  to  set  aside  the  verdict  for  the  plaintiffs,  and  to  enter 
a  verdict  for  the  defendant,  on  the  ground  that  the  plain- 
tiffs had  nob  established  a  clear  paper  title,  and  also  that 
the  defendant  proved  title  by  possession. 

During  Michaelmas  Sittings,  November  80,  If^Sl,  Ewart 
and  I.  Campbell,  supported  the  motion. 

Robinson,  Q.  C,  contra. 

December  30,  1881.  GaLT,  J. — It  was  proved  at  the 
trial  that  the  plaintiffs  had  in  the  year  1854  obtained  a 
conveyance  in  the  form  given  in  9  Vic.  ch.  81,  of  the  lands 
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in  question  from  George  McKenzie  and  Daniel  Bedford,  wha 
were  then  in  possession,  claiming  to  be  the  owners,  and  so- 
far  as  their  title  was  concerned  the  only  objection  was, 
they  did  not  prove  a  clear  right  in  those  persons  to  convey. 

By  some  oversight,  although  the  right  of  the  plaintiffs 
to  hold  the  land  under  the  appropriation  was  set  forth  in 
their  claim  of  title,  it  appears  to  have  been  over-looked  at 
the  trial,  and  the  plaintiffs  undertook  to  prove  a  strict 
legal  right  by  conveyance  from  the  patentee  to  their 
grantors. 

This  was  quite  unnecessary.  It  was  shewn  the  land  in 
question  had  been  set  out  and  taken  for  the  purposes  of 
the  company. 

By  sec.  30  of  9  Vic.  ch.  81,  it  is  enacted  :  "  That  after 
any  lands  or  grounds  shall  be  set  out  and  taken  as  afore- 
said, by  the  said  company,  for  the  purpose  of  making  and 
completing  the  said  *  *  raih^oad  or  way,  or  for  other 
the  purposes  and  convenience  aforesaid,  it  shall  and  may 
be  lawful  for  all    *  persons,  who  are,  or  shall  be 

seized,  possessed  of,  or  interested  in  any  lands  or  grounds- 
which  .shall  be  so  required  as  aforesaid,  or  any  part  thereof, 
to  contract  for,  sell,  and  convey  unto  the  said  company,  their 
successors  or  assigns,  all  or  any  part  of  such  lands  or 
grounds  which  may  from  time  to  time  be  required  as 
aforesaid." 

And  by  sec.  7  of  16  Vic.  ch.  99,  it  is  enacted:  "That 
whenever  any  sum  or  sums  of  money  shall  be  agreed  upon 
or  awarded  to  be  paid  by  the  said  company,  for  any  land 
taken  by  them  which  might  be  taken  without  the  consent 
of  the  proprietor  for  the  uses  of  their  railroad,  the  sum 
so  agreed  upon  or  awarded  shall  be  the  compensation  to  be 
paid  by  them  for  the  said  land,  and  shall  stand  in  the  stead 
of  such  land,"  &c. 

The  eff"ect  of  these  statutes  was  considered  by  the  Court 
of  Queen's  Bench  in  the  case  of  McLean  v.  Great  Western 
R  W.  Co.,  33  U.  C.  E.  198.  The  result  is,  that  at  the  time 
when  the  plaintiffs  paid  for  the  land  in  question  and 
received  their  deed  on  16th  February,  1854,  they  obtained 
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a  perfect  title  to  the  lanci  irrespective  of  whether  their 
grantors  were  the  legal  owners  or  not,  but  leaving  them 
responsible  to  the  true  owner  in  the  event  of  their  title 
proving  defective. 

A  little  reflection  will  shew  the  expediency  of  the  action 
of  the  Legislature  in  making  these  provisions.  As  a  general 
rule  only  a  small  strip  is  required  by  a  railway  company, 
(in  this  particular  case  S^Vo  acres  out  of  a  grant  which 
originally  embraced  400  acres,)  and  it  would  be  a  matter 
of  very  serious  expense  and  inconvenience  if  the  company 
could  before  paying  the  purchase  money  require  the  pro- 
duction and  proof  of  the  title  deeds  relating  to  the  land. 
The  company  have  no  right  to  require  any  proof  of  title. 
They  may,  if  they  please,  accept  the  title  of  the  party  in 
possession,  or  they  may  pay  such  compensation  into  the 
office  of  either  of  the  Superior  Courts  for  Upper  Canada, 
with  the  interest  thereon  for  six  months,  and  deliver  to  the 
clerk  of  the  Court  an  authenticated  copy  of  the  conveyance, 
or  of  the  award  or  agreement  if  there  be  no  conveyance, 
and  such  award  or  agreement  shall  thereafter  be  deemed 
to  be  the  title  of  the  company  to  the  land  therein  men- 
tioned."   16  Vic.  ch.  99,  sec.  11,  sub-sec.  20. 

The  question  as  to  the  Statute  of  Limitations  remains 
to  be  considered,  for  although  the  title  to  the  land  was 
^conveyed  by  the  deed  of  February,  1854,  there  is  no  pro- 
vision in  the  Acts  relating  to  the  plaintiffs  whereby  their 
lands  are  withdrawn  from  the  operation  of  that  law. 

The  defendant  went  into  possession  in  the  year  1865, 
having  no  title.  He  says  he  had  purchased  it,  but  he  does 
not  say  what  he  paid  for  it,  and  admits  he  had  no  deed.  In 
1873,  the  plaintiffs,  without  the  consent  of  the  defendant, 
in  the  exercise  of  their  right  as  owners,  entered  on  the  land, 
threw  down  the  fence,  and  proceeded  to  construct  a  double 
track  of  their  railway,  at  the  same  time  removing  such 
portions  of  the  soil  as  they  required  ;  they  then  replaced  the 
fence  in  such  manner  as  they  deemed  expedient. 

It  was  argued  this  amounted  to  a  renunciation  of  any 
.claim  by  the  plaintiffs  to  that  part  of  the  land  outside  the 
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fence,  but  this  is  entirely  wrong.  Suppose  the  defendant 
had  entered  on  the  land  and  himself  replaced  the  fence, 
this  would  simply  have  been  an  act  of  trespass  on  his  part. 

It  is  quite  clear,  as  pointed  out  in  the  case  of  Griffith  v. 
Browii,o  App.  R.  303,  that  while  so  in  possession,  they  must 
be  considered  as  having  taken  possession  as  it  would  have 
been  absurd  for  them  while  then  in  actual  occupation  to 
have  brought  an  action  of  ejectment  to  recover  what  they 
already  had.  In  short,  it  appears  to  me  when  the  true 
owner  in  the  exercise  of  his  rights  enters  upon  any  portion 
of  his  own  land  which  is  not  in  actual  possession  o 
another  person,  he  must  necessarily  be  considered  as  being 
in  possession  of  the  whole.  This  is  the  view  expressed  by 
the  learned  Judge  in  his  considered  judgment  in  which  I 
fully  concur. 

Wilson,  C.  J.,  and  Osler,  J.,  concurred. 

Rule  discharged. 
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The  Merchants  Bank  v.  Campbell. 

Sheriff — Poundage. 

Held,  WiLsoisr,  C.  J.,  dissenting,  tliat  a  sheriff  has  no  right  to  poundage 
upon  an  execution  against  lands,  unless  there  has  been  an  actual  sale. 

Notice  of  motion  on  behalf  of  theJsherifF  of  Bruce  by 
way  of  appeal  from  an  order  of  Osier,  J.,  made  on  the  18th 
of  October  last,  affirming  the  order  of  the  Master  in 
Chambers. 

The  order  of  the  Master  in  Chambers  directed  the  said 
sheriff  to  refund  certain  money  paid  to  him  by  way  of 
poundage,  and  to  pay  the  costs  of  that  application.  And 
the  reversal  of  the  said  orders  was  claimed  on  this 
motion  because  the  sheriff  was  lawfull}^  entitled  to  the  said 
poundage. 

The  facts  were,the  sheriff  had  an  execution  against  lands 
in  the  above  suit,  to  levy  $503.89,  besides  costs,  interest, 
and  sheriff's  fees.  The  lands  were  duly  advertised  for 
sale  on  the  25th  of  June,  1881.  About  fifteen  minutes 
before  the  hour  of  sale  upon  that  day  Mr.  Ross,  the 
solicitor  for  Kenneth  McLellan,  the  assignee  of  the  judgment, 
delivered  to  the  sheriff  an  order  from  the  plaintiffs'  attor- 
ne3^s  to  return  the  execution  "  against  lands  as  withdrawn 
by  them,"  on  payment  of  sheriff's  fees.  The  fees  were 
made  up  at  $45.91,  including  $35:84  for  poundages,  and 
were  paid  by  Mr.  Ross  under  protest. 

The  sheriff  stated  he  believed  McLellan  became  the 
assignee  of  the  judgment  "  for  the  purpose  of  defeating  my 
right  to  poundage." 

November  28,  1881.  Bethune,  Q.  C,  and  Allen  Cassels, 
supported  the  motion.  The  money  was  paid  under 
pressure  of  the  execution,  and  the  question  now  is, 
whether  the  sheriff  must  refund  it.  The  sheriff  is 
entitled  to  claim  poundage.  The  tariffs  of  1856  and 
1874,  apply  where  the  money  is  onade  by  the  sheriff. 
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Levy  is  a  term  used  as  expi-essing  not  a  seizure,  but 
that  money  has  been  made :  ^lorvis  v.  Boidtoii,  2  Chamb. 
R.  60,  G9.  The  sheriff  by  his  advertisement  of  the 
lands  has  done  to  lands  an  act  which  is  equivalent  to  an 
actual  seizure  of  goods  :  R.  S.  O.  ch.  C6,  sees.  41-42  ;  Leein- 
ing  V.  Hagerman,  5  0.  S.  42  ;  Broiun  v.  Johnson,  5  U.  C. 
L.  J.  17.  Section  47  of  the  above  Act  assumes  the  sheriff 
to  be  entitled  to  poundage  before  the  money  is  made.  The 
sheriff*  has  many  services  to  perform  which  are  covered  by 
the  general  compensation  of  poundage.  They  referred  also 
to  McDonald  v.  Cameron,  13  Grant  84,  93  ;  Buchanan  v. 
Frank,  15  C.  P.  196,  198  ;  MicUe  v.  Reynolds,  24  U.  C.  R. 
303  ;  Mortimore  v.  Cragg,  L.  R.  3  C.  P.  D.  216  ;  Blssicks  v. 
Bcdh  Colliery  Co.,  36  L.  T.  N.  S.  800,  L.  R.  2  Ex.  D.  459, 
affirmed  on  appeal,  38  L.  T.  N.  S.  163,  L.  R.  3  Ex.  1).  174  ; 
Corbett  V.  McKenzie,  6  U.  C.  R.  608;  C.  S.  U.  C.  ch.  22, 
sec.  271.  V- 

Walter  Read,  shewed  cause.  The  statute  determities  the 
"right  to  poundage,  the  tariffs  only  the  amount  of  it,  and 
by  the  statute  the  sheriff*  cannot  make  out  a  title  to 
poundage  :  Hamilton  and  Port  Dover,  R.  W.  Co.  v.  Gore 
Bank,  20  Grant  190,  202.  The  R.  S.  0.  ch.  66,  sec.  42  makes 
the  advertisement  of  lands  for  sale  under  execution 
daring  its  currency,  giving  some  reasonably  definite 
description  of  the  land,  a  sufficient  commencement  of 
the  execution  to  enable  the  same  to  be  completed  by  a 
sale  and  conveyance  of  the  land.  Section  44  authorizes 
the  sheriff  to  levy  poundage,  &c.,  upon  any  execution 
against  the  person,  lands,  or  goods.  Section  45  provides 
that  in  case  a  part  only  is  made  by  the  sheriff  on  or 
by  force  of  any  execution "  against  goods,  the  sheriff' 
shall  be  entitled,  besides  his  fees  and  expenses,  to  poun- 
dage only  on  the  amount  so  made  by  him,  and  in  case  the 
personcd  estate  (except  chattels  real)  is  seized  or  advertised, 
but  not  sold,  and  no  money  is  actually  made '  by  the 
sheriff,  "  on  or  by  force  of  such  execution,"  the  sheriff  shall 
be  entitled  to  the  fees  and  expenses  of  execution  amd 
poundage  only  on  the  value  of  the  property  seized,  not 
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exceeding  the  amount  endorsed  on  the  writ,  or  such  less 
sum  as  a  Judge  may  deem  reasonable  under  the  circum- 
stances. Under  the  circumstances  of  this  case  there  is 
clearly  no  right  to  poundage. 

December  30,  1881.  Wilson,  C.  J. — When  poundage  is 
claimable  by  a  sheriff — that  is,  when  his  right  to  it  first 
attaches — is  not  in  all  cases  plainly  expressed  or  determined. 
In  the  case  of  an  execution  against  goods,  that  is  such  goods 
as  are  capable  of  manual  taking,  which  will  exclude  chattels 
real,  it  is  well  settled  the  right  to  poundage  begins  upon 
a  seizure  being  made. 

In  England,  in  the  case  of  an  elegit,  the  right  to  pound- 
age accrues  by  the  statute  3  Geo.  I.  ch.  15,  sec.  16,  when 
the  sheriff  gives  possession  of  the  land,  that  is,  possession 
in  law,  not  actual  possession  :  J^ash  v.  Allen,  4  Q.  B.  784  ; 
Carter  v.  Hughes,  2  H.  &  N.  714. 

I  do  not  see  it  stated  when  the  sheriff"s  title  to  poundage 
first  attaches.  When  under  a  writ  against  goods,  the  debtor 
has  a  leasehold,  it  is  said  "  the  sherifi'has  a  right  to  enter  the 
house  for  the  purpose  of  executing  the  writ,  but  he  has  no 
business  there  beyond  a  reasonable  time  for  the  execution 
of  it."  And  again  :  "  the  sheriff"  had  only  to  sell  the  debtor's 
interest  in  the  lease,  and  had  no  right  to  continue  in  the 
house  beyond  a  reasonable  time :  "  Flayfair  v.  Musgrove, 
14  M.  &  W.  239,  246,  247.  The  leasehold,  of  course,  re- 
mains the  property  of  the  execution  debtor  until  an 
assignment  is  made  by  the  sheriff*  of  the  debtor's  interest 
to  a  purchaser. 

From  that  case  I  infer  the  right  to  poundage  accrues  by 
entry  upon  the  land  to  sell,  or  if  no  entry  be  made,  then 
by  sale.  Shares  and  dividends  of  shareholders  in  incor- 
porated companies  having  transferable  stock  are  liable  to 
be  attached,  seized,  and  sold  under  execution  as  personal 
property  :  R.  S.  O.  ch.  66,  sec.  20.  The  seizure  of  stock  is 
effected  by  the  sheriff"  serving  a  copy  of  the  execution  on 
the  company,  with  a  notice  that  all  the  shares  which  the 
defendant  has  in  the  company  are  seized,  after  which 
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no  transfer  shall  be  allowed  by  the  defendant  "  until  the 
said  seizure  has  been  discharged : "  sec.  21.  The  service 
of  a  copy  of  the  writ  is  in  such  case  a  seizure  of  the 
stock. 

So  the  sheriff  "  may  seize  and  sell  the  interest  or  equity 
of  redemption  in  any  goods  or  chattels,  including  leasehold 
interests  in  any  lands,"  and  the  sale  shall  convey  the  inter- 
est which  the  morto-a^or  had  "  at  the  time  of  the  seizure : " 

o  to 

sec.  27. 

In  the  case  just  mentioned  the  sheriff  may,  in  my 
opinion,  enter  upon  upon  the  mortgagor  if  he  be  in  pos- 
session of  the  o'oods  or  leaseliold  lands,  but  he  would  have 

to  ' 

no  right  to  do  so  if  the  mortgagee  were  in  possession,  and 
although  he  might  remove  the  goods  from  the  mortgagor's 
possession  he  cannot  take  them  out  of  the  possession  of 
the  mortgagee.  What,  then,  will  constitute  a  seizure  by 
the  sheriff  of  the  equity  of  redemption  in  goods  or  lease- 
holds, in  the  possession  of  the  mortgagee  ? 

The  equity  of  redemption  in  lands  may  also,  on  an 
execution  against  lands,  be  seized  or  taken  in  execution, 
and  may  be  sold  and  conveyed  by  the  sheriff  "in  like 
manner,  as  any  other  real  estate:"  sees.  35-36.  The  estate 
or  right  in  land  which  a  party  has  or  may  convey,  under 
R.  S.  O.  ch.  98,  sec.  5,  is  also  liable  to  seizure  and  sale 
under  execution  :  sec.  39.  Then  follows  the  section  which 
provides  for  the  sale  of  lands,  and  for  poundage,  poundage 
being  given  upon  any  execution  against  the  person,  land, 
or  goods. 

As  has  been  asked  with  respect  to  the  equity  of  redemp- 
tion in  goods  and  in  leaseholds,  the  like  question  may  be 
asked  with  respect  to  the  equity  of  redemption  in  land, 
and  as  to  land  not  mortgaged,  and  also  as  to  contingent 
interests  in  land.  What  is  a  seizure  of  land,  and  of  these 
interests  in  land  which  the  law  declares  shall  be  seized  t 

In  Leeming  v.  Hagerman,  5  0.  S.  39,  the  sheriff  had  done 
nothing  upon  the  writ  against  lands,  and  could  not  there- 
be  entitled  to  poundage.  The  Chief  Justice  was  of  opinion, 
at  p.  49,  "  the  right  to  poundage  clearly  cannot  attach  with- 


174  COMMON  PLEAS  DIVISION,  MICHAELMAS  SITTINGS,  1881. 


out  a  levy  ; "  that  is,  as  I  understand,  without  the  money- 
being  levied. 

-  Macaulay,  J.,  said  at  p.  M  :  "  Without  a  formal  entry  and 
seizure,  I  do  not  think  a  seizure  by  construction  can  be 
■intended  until  some  other  open  and  notorious  proceeding 
towards  the  execution  of  the  writ  shall  be  adopted — as 
perhaps  the  public  advertisement  of  the  lands  in  the 
Gazette  and  other  papers,  pursuant  to  the  statute.  ^  * 
I  am  not  prepared  to  say  an  advertisement  of  sale  would 
produce  these  results,  which  it  appears  to  me  should  com- 
bine to  entitle  a  sheriff  to  poundage  upon  a  compromise 
before  actual  sale." 

In  Morris  v.  Boulton,  2  Chamb.  K  60,  Burns,  J.,  said,  at  p. 
70  :  "  Upon  writs  of  execution  against  lands,  as  there  is  no 
taking  by  the  sheriff,  no  act  done  by  him  which  can  vest 
any  property  in  him,  and  nothing  Avhich  he  can  do  to  deprive 
the  defendant  of  the  lands  before  sale,  his  right  to  pound- 
age must  begin  with  the  sale,  and  the  words  "  and  made" 
(in  the  tariff  the  words  are  "  levied  and  made,")  must  refer 
to  this  act."  That  learned  Judge  dismissed  from  considera- 
tion the  9  Vic.  ch.  56,  sec.  2,  because  he  said,  at  p.  62  :  "I 
look  upon  the  statute  as  now  applicable  only  to  double 
executions." 

By  that  Act  the  Legislature  declared  that,  as  it  was  doubt- 
ful when  several  sheriffs  had  each  a  writ  against  the 
property,  real  or  personal,  of  the  same  debtor  for  the  same 
debt,  whether  they  were  not  entitled  to  poundage  when 
they  did  not  actually  levy  the  money ;  that  in  such 
a  case  they  should  be  allowed  fees  only  for  the  services 
which  they  actually  rendered.  The  Act  assumed  that 
land  might  be  seized  before  the  act  of  sale.  That  sec- 
tion of  the  Act,  when  it  was  consolidated  by  the  Consol. 
Stat.  U.  C.  ch.  22,  sec.  271,  by  reason  of  the  recital  in  the 
original  Act  relating  to  double  executions,  as  Mr.  Justice 
Burns  calls  them,  being  dropped,  was  made  to  apply  to  the 
ordinary  case  of  any  single  sheriff  having  an  execution 
against  the  real  or  personal  property  of  the  debtor.  The 
originrd  Act  did  not  take  away  poundage  from  the  sheriff. 
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who  actually  levied  the  money,  but  it  gave  fees  only  to 
the  others  who  did  not.  The  Consolidated  Act  took 
away  poundage  altogether,  in  the  case  of  a  single  execu- 
tion having  issued,  fi'om  a  sheriff  who  had  seized  real  or 
personal  property,  unless  he  actually  levied  the  money, 
even  although  full  satisfaction  had  been  obtained  by  the 
creditor  by  means  of  that  seizure,  contrary  to  the  established 
rule  of  law  as  applicable  to  goods  at  any  rate  ;  and  it  gave 
him  fees  instead  for  the  services  he  had  rendered.  That 
was  found  to  have  been  very  different  from  what  the 
Legislature  intended,  and  therefore  by  the  31  Vic.  ch.  24, 
sec.  4,  O.,  the  law  was  altered  to  what  it  is  now  by  the  R.  S. 

0.  cb.  C6,  sec.  45,  giving  poundage  on  executions  against 
movable  goods,  that  is  expressly  excluding  chattels  real, 
when  a  seizure  has  been  made,  although  no  money  has 
been  actually  levied.  That  section,  excepting  in  so  far  as 
it  was  necessary  to  correct  the  mistake  made  by  the  con- 
solidation, and  excepting  in  the  power  it  gave  to  a  Judge 
to  reduce  the  sheriff's  poundage  when  he  did  not  actually' 
make  the  money,  made  no  change  in  the  general  law 
applicable  to  poundage  on  a  seizure  of  goods.    It  provides, 

1.  In  case  part  only  of  the  debt  is  made  on  an  execution 
against  goods,  expressly  excluding  chattels'  real,  poundage 
is  to  be  paid  only  upon  the  amount  made ;  and  2.  In 
case  after  seizure  of  goods  and  before  sale  the  execution 
is  satisfied,  the  sheriff  shall  get  his  poundage  on  the  value 
of  the  property  seized,  not  exceeding  the  amount  endorsed 
upon  the  writ,  or  such  less  sum  as  a  Judge  may  deem 
reasonable. 

It  is  said  however  the  effect  of  that  section  of  the  Act 
is,  by  reason  of  all  mention  of  real  estate  being  struck  out, 
and  by  expressly  excluding  chattels  real  from  its  operation, 
to  place  lands,  freehold  or  chattel,  on  a  different  footing  from 
personal  property.  I  think  that  what  was  intended,  and  I 
think  also  it  was  intended  because  it  was  considered  it 
had  been  settled  by  legal  decision — that  j)oundage  was  not 
claimable  upon  an  execution  against  lands  until  sale,  and 
it  was  thought  better  to  make  chattels  real  subject  to  the 
like  rule. 
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I  think  also  the  Legislature  did  not  consider  what  effect, 
since  these  decisions  were  pronounced,  the  19  Yic.  ch.  43,  sec, 
188,  had  upon  the  sheriff's  claim  to  poundage  on  executions 
against  lands  by  declaring  "  the  advertisement  in  the 
official  Gazette  of  any  lands  (giving  some  reasonable 
definite  description  of  them,)  for  sale  under  a  writ  of 
execution  during  the  currency  of  the  writ  shall  be 
deemed  and  taken  to  be  a  sufficient  commencement 
of  such  execution  to  enable  the  same  to  be  completed 
after  it  shall  be  returnable  by  a  sale  and  conveyance  of 
the  lands."  The  fuither  words,  "  after  the  writ  has  become 
returnable,"  are  added  to  it  by  the  ConsoL  Stat.  IJ.  C.  ch.  22, 
sec.  268,  and  so  it  stands  in  the  K.  S.  0.  ch.  66,  sec.  42,  but 
these  added  words  give  no  greater  effect  to  the  clause  than 
it  had  without  them,  for  the  rule  always  was,  that  an 
execution  which  was  begun  to  be  executed  before  it  was 
returnable  could  be  completed  after  it  was  returnable. 
But  it  may  be  said  it  was  just  because  an  execution  against 
lands  could  not  be  begun  before  the  sale,  that  the  added 
words  became  necessary.  That  however  cannot  be  said,  be- 
cause b}^  the  43  Geo.  TIT.  ch.  1,  sec.  2,  the  execution  against 
lands  was  not  to  be  returnable  in  less  than  twelve  months 
from  the  teste,  and  the  sheriff  was  not  to  sell  the  land 
within  less  than  twelve  months  from  the  day  the  writ  was 
delivered  to  him.  The  writ  dating  from  the  teste  might 
have  less  than  twelve  months  to  run  from  the  time  of  its 
issue,  and  as  the  sale  was  not  to"  be  till  twelve  months 
from  the  delivery  to  the  sheriff,  the  sale  would  in  every 
case  be  after  the  return  da}^  of  the  writ,  and  if  the  adver- 
tisement were  not  the  beo^inninor  of  the  execution  of  the 
writ ;  and  if  it  were  not  made  before  the  return  day  of  the 
writ  the  whole  proceeding  after  the  expiry  of  the  writ^ 
would  be  void. 

It  is  certain  then  that  the  execution  of  the  writ  against 
lands  must  by  advertisement  have  been  at  all  times  and 
still  must  be — see  R.  S.  O.  ch.  66,  sec.  11-14  sub-sec.  2, 
41,  42 — deemed  to  have  been  and  to  be,  as  it  is  now  expressly 
declared  to  be,  the  commencement  of  the  execution,  because 
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the  advertisement  is  the  only  act  in  the  nature  of  executing 
the  writ  which  was  done,  and  musb  be  done  while  it  is- 
current  and  in  force.  The  added  words,  therefore,  add 
nothing  to  the  force  of  the  execution  nor  to  the  meaning 
of  the  section. 

The  cases  shew  that  a  sale  of  land  without  an  adver  - 
tisement  being  made  before  the  writ  is  returnable,  is 
utterly  void  :  Reynolds  v.  Streeter,  3  P.  R.  315 ;  Hall 
V.  Goslee,  15  C.  P.  101  ;  Doe  dem.  Greenshields  v.  GarroWy 

5  U.  C.  R.  237 ;  Doe  dem.  Miller  v.  Tiffany,  3  U.  C.  R.  79, 

6  U.  C.  R.  426  ;  Bradhurn  v.  Hall,  16  Grant  518 ;  Osborne 
V.  Kerr,  17  U.  C.  R.  134. 

It  does  seem  to  me  then,  whatever  the  Legislature  may 
have  intended,  that  as  the  advertisement  of  the  land  for 
sale  is  the  commencement  of  the  execution,  to  enable  the 
same  to  he  completed  by  a  sale  and  conveyance  of  the  land 
(the  words  "  after  the  writ  has  become  returnable,"  I  treat 
as  of  no  kind  of  weight),  the  only  effect  I  can  give  to  such 
language  is,  to  hold  the  advertisement  an  act  of  such  very 
great  consequence,  and  of  such  absolute  necessity  to  main- 
tain the  vitality  of  the  writ  and  to  enable  the  sale  and  con- 
veyance of  the  land  to  be  effectually  made  under  the 
execution  that  it  must  be  deemed  to  be  equivalent  to  the 
act  of  seizure  in  the  case  of  goods,  and,  as  a  consequence 
that  it  must  entitle  the  sheriff  to  poundage  in  the  like  case 
when  he  would  receive  poundage  on  a  writ  against  goods,, 
although  he  did  not  himself  actually  make  or  levy  the 
money. 

It  is  said  the  sheriff  has  not  the  like  trouble  on  an' 
execution  against  land  which  he  has  against  goods.  No 
doubt  that  is  so,  but  what  trouble  has  he  in  making  a 
seizure  of  bank  or  other  stock  ?  None  whatever  but  by 
making  and  serving  a  copy  of  the  writ  of  execution.  Yet 
he  gets  his  poundage  upon  the  delivery  of  such  copy,, 
if  the  money  be  afterwards  paid  by  the  debtor  to  the 
creditor,  whatever  the  amount  of  the  stock  may  be  up 
to  the  sum  he  is  required  to  levy,  to  be  moderated  by 
the  Court  or  Judge  according  to  circumstances ;  and  again,. 
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what  trouble  has  the  sheriff  after  a  levy  on  goods  if 
the  debtor  at  once  pay  the  debt  ? 

If  the  advertisement  of  lands  then  be  of  such  trans- 
cendent importance  to  lay  the  foundation  and  sole  founda- 
tion for  a  valid  sale,  it  must  be  an  essential  part  of  the 
execution  of  the  writ,  and  as  it  is  the  first  active  step 
towards  execution,  it  is,  as  the  act  declares  it  to  be,  the 
commencement  of  the  execution ;  and  in  the  case  of  goods 
the  equivalent  of  that  is  seizure. 

It  is  idle  to  require  an  entry  upon  the  land  to  constitute 
a  seizure.  It  is  never  done,  and  in  many  cases  it  would  be 
too  costly  to  do  it.  The  sheriff  would  frequently  have  to 
take  a  surveyor  with  him  to  find  out  the  lot,  and  when  he 
had  discovered  it  and  traversed  it  over,  what  would  all 
that  labour  be  worth,  and  who  would  know  anything 
of  it  ?  If  an  entry  upon  the  land  will  give  the  right  to 
poundage,  I  presume  the  sheriff  will  take  care  to  make  one. 
The  object  of  the  advertisement  is  declared  in  the  2  Geo.  IV. 
ch.l,  sec.  20,  to  be  "to  provide  for  the  more  public  and  certain 
notification  of  sales  of  lands  under  execution,  in  order  that 
all  persons  having  claims  thereto  may  be  apprised  thereof," 
and  an  advertisement  will  accomplish  that  and  every  other 
useful  and  necessary  purpose  much  better  than  an  expedi- 
tion to  the  land  and  a  walk  over  it  can  possibly  do. 

I  do  not  think  it  is  because  the  sheriff  has  become 
responsible  for  the  seizure  of  goods  he  has  made,  and 
because  the  execution  or  judgment  has  to  that  extent 
became  reduced  or  satisfied,  that  he  receives  or  becomes 
entitled  to  his  poundage.  It  is  simply  as  a  fact  that 
the  seizure  does  of  itself,  as  it  were,  satisfy  the  judgment 
or  so  much  of  it  to  the  value  of  the  goods  so  taken,  and 
therefore  the  execution  creditor  while  the  goods  are  under 
seizure  cannot  execute  any  other  process  against  them  for 
the  same  debt.  On  a  scire  facias  or  an  action  upon  the 
judgment,  the  fact  of  such  seizure  can  be  pleaded :  Peploe 
Y.  Galliers,  4  J.  B.  Moore  163  ;  Holmes  v,  Newlands,  8  Jur. 
614.  And  when  there  has  been  a  levy,  and,  as  I  under- 
stand by  that,  a  seizure  only,  no  other  execution  can  issue 
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until  the  first  .one  has  been  returned  :  Miller  v.  PCbvnell, 
6  Taunt.  370 ;  Chapman  v.  Boiulhy,  8  M.  &  W.  249  ; 
Anch-eivs  v.  Saunderson,  1  H.  &  N.  725. 

In  my  opinion,  after  the  sheriff  had  advertised  these 
lands  for  sale  the  plaintiff  could  not  sue  out  any  other 
execution  upon  that  judgment  until  the  writ  against  the 
lands  had  been  returned  and  filed.  Nor  could  he  have 
taken  the  defendant  upon  a  ca.  sa.  And  if  the  plaintiff 
had  sued  upon  the  judgment  the  defendant  could  have 
pleaded  the  advertisement  of  the  lands  as  a  seizure  of 
them,  as  he  could  have  pleaded  a  seizure  of  goods :  Clerk 
V.  Withers,  2  Lord  Raym.  1072. 

If  the  sheriff'  had  been  asked  to  return  the  writ  against 
lands  after  the  advertisement,  and  after  the  year  had 
expired,  and  before  sale,  which  was  the  state  of  things 
here  just  before  the  execution  was  withdrawn  by  Mr.  Ross, 
he  must  have  returned  the  seizure  of  lands  and  that  they 
were  in  his  hands  for  sale. 

If  an  action  were  brought  against  the  sheriff  for 
maliciously  advertising  the  defendant's  land  for  sale,  the 
sherifi*  would  have  to  justify  himself  and  only  could  do  so 
under  the  w^rit  which  he  had  against  lands :  HodgJcinson 
V.  W alley,  2  Tyr.  174 ;  Andre%us  v.  Saunderson,  per 
Pollock,  C.  B.,  1  k  &.  N„  at  p.  728. 

In  any  way  of  putting  the  case,  I  can  see  no  distinction 
between  the  advertisement  of  lands  and  the  seizure  of 
goods  by  any  test  which  can  be  applied. 

I  ought  not  to  feel  much  confidence  in  the  opinion  I 
have  formed,  because  this  question  arises  for  the  first  time 
upon  a  new  state  of  facts,  and  because  my  learned  brothers 
have  a  stronger  opinion  against  the  right  to  poundage  in 
such  a  case  than  I  have  for  it,  and  their  opinion  is  based 
on  the  concurrent  opinion  of  the  learned  Master  in 
Chambers. 

If  the  sherifi'  can  claim  poundage  after  advertisement  or 
such  fees  less  than  poundage  as  the  Court  or  Judge  may 
aUow  to  him,  under  section  47  of  the  Act,  the  next 
question  is  whether,  under  the  circumstances  of  this  case. 
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poundage  can  be  claimed,  that  is,  could  it  be  claimed 
if  this  were  the  case  of  goods  after  seizure  made  ? 

Poundage  is  allowable  after  seizure  if  the  parties  settle 
between  themselves,  because  the  settlement  is  presumed  to 
have  been  by  force  of  the  seizure.  Was  the  arrangement 
in  this  case  made  by  reason  of  the  sheriff's  advertisement 
and  readiness  to  sell  if  the  execution  were  not  satisfied  or 
settled  "  by  payment,  levy  or  otherwise  :"  sec.  48. 

What  took  place  was  this,  as  stated  by  Mr.  Ross,  the 
solicitor  of  the  assignee  of  the  judgment  :  "The  said 
judgment  was  purchased  by  the  said  Kenneth  McLennan, 
pursuant  to  my  advice,  to  be  held  by  him  as  a  set-off 
against  certain  promissory  notes  made  by  him  in  favour  of 
and  held  by  the  defendant,  and  to  prevent  (sic.)  by  the  sale 
of  certain  lands  advertised  for  sale  by  the  sheriff  of  the  said 
county,  under  a  writ  of  execution  issued  herein  "  If  the 
arrangement  that  McLennan  was  to  become  the  assignee  of 
the  judgment  so  as  to  constitute  it  a  set-off  against  the 
claim  which  the  execution  debtor  had  against  McLennan, 
it  would  be  such  a  compromise  of  the  execution  debt  that 
in  the  case  of  goods  would  entitle  the  sheriff  to  his  pound- 
age, and  it  is  equally  a  compromise  in  the  case  of  lands. 
That  the  judgment  should  be  held  by  McLennan,  the 
assignee,  and  the  land  not  be  sold,  was  plainly  for  the 
benefit  of  the  execution  debtor.  So  the  fact  that  McLennan 
should  become  the  assignee  of  the  judgment  is  evidence, 
in  the  absence  of  anything  to  the  contrary,  upon  the  facts 
before  us,  that  he  became  such  with  the  consent  of  the 
execution  debtor.  For  if  all  that  McLennan  desired  was 
to  get  a  protection  against  the  debt  which  he  owed  to  the 
execution  debtor,  he  might  as  well  have  paid  his  own  debt 
to  his  creditor  direct  as  have  paid  the  money  to  the 
bank  for  the  assignment  of  their  claim,  merely  to  hold  it  as 
a  set  off  against  his  own  debt  to  the  defendant. 

The  rule  that  the  sherift*  who  begins  the  execution  shall 
finish  it,  would  after  advei'tisement,  which  is  the  com- 
mencement of  execution,  have  applied  here  in  case  the 
sherifi'  who  so  began  it  went  out  of  office  before  the  sale, 
but  for  the  R.  S.  0.  ch.  66,  sec.  43. 
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I  come  therefore  to  the  conclusion  that  the  advertise- 
ment was  equivalent  to  seizure,  and  that  it  is  reasonably 
to  be  inferred  from  the  facts  that  the  parties  made  a  com- 
promise of  the  execution  debt  by  stress  of  the  writ ;  and 
that,  as  the  sheriff  would  have  had  a  claim  to  poundage  in 
such  case  if  the  execution  had  been  against  goods,  he  is 
entitled  to  it  by  reason  of  the  constructive  statutory  seizure 
upon  this  execution  against  lands.  No  hardship  can  ever 
happen  to  the  parties  by  such  a  claim,  because  the  Court  or 
Judge  can  settle  the  sheriff's  demand,  whatever  it  may  be, 
for  such  sum  as  may  be  thought  reasonable,  whether  the 
sheriff  is  entitled  to  claim  the  sum  he  demands  by  statute 
or  by  the  tariff. 

OsLER,  J. — Upon  the  best  consideration  I  can  give  to 
this  case,  it  appears  to  me  that  the  order  of  the  learned 
Master  in  Chambers  was  right,  and  that  a  sheriff  is  not 
entitled  to  poundage  on  an  execution  against  lands  when 
it  is  withdrawn  or  settled,  and  no  sale  has  taken  place 
under  it. 

His  right  to  poundage  depends  upon  sections  44  to  47, 
inclusive,  of  the  Execution  Act,  K  S.  0.  ch.  66. 

Section  44  enacts  that  upon  any  execution  against  the 
person,  lands,  or  goods,  the  sheriff  may,  in  addition  to  the 
sum  recovered  by  the  judgment,  levy  the  poundage  fees 
and  expenses  of  the  execution. 

This  is  the  same  as  2  Geo.  IV.  ch.  1,  sec.  19. 

In  Leeming  v.  Hagerman,  5  0.  S.  38,  the  question  was 
considered  but  not  decided,  as  the  sheriff  had  done  nothing 
upon  the  writ.  It  was  agreed  that  the  right  to  poundage 
could  not  attach  without  a  levy,  and  the  distinction 
between  Sjji.  fa.  goods,  and  ?Lfi.  fa.  lands  as  to  what  con- 
stitutes a  levy  is  pointed  out. 

Macaulay,  J.,  says,  at  p.  43  :  "  It  is  clear  that  upon  a  seizure 
of  goods  under  a  fi.  fa.  a  sheriff  has  levied,  and  it  is  the 
amount  levied  upon  which  poundage  is  allowed  by  the 
Statute  of  Elizabeth.  *  *  in  all  these  cases,"  (i.  e., 
seizure  under  a  fl.  fa.  goods  or  delivery  in  execution  under 
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an  extent),  "  so  far  is  the  defendant  discharged  that,  as 
between  himself  and  the  plaintiff,  he  may  sustain  an  audita 
querela  on  the  levy,  or  may  plead  the  levy  in  bar  of  any 
action  against  him  for  the  amount  thereof  grounded  on 
the  judgment.  Here  then  is,  I  think,  the  true  principle. 
*  *  When  the  sheriff  has  seized  goods  he  becomes 
entitled  to  poundage  if  proceedings  be  afterwards  stayed — 
in  other  words,  when  he  has  commenced  executing  a  fi.  fa.^ 
which  is  entire,  and  has  done  that  which  exonerates  the 
defendant  and  renders  himself  liable  to  the  plaintiff,  so  that 
the  defendant  could  have  pleaded  the  levy  against  an 
action  on  the  judgment,  then  he  is  entitled  to  exact  pound- 
age, as  having  levied  the  debt." 

The  learned  Judge  then  points  out  the  difficulty  in 
•  ^PP^yi^^g  ^^is  principle  to  the  proceedings  on  writs 
against  lands,  and  of  answering  the  inquiry  as  to  what 
proceeding  towards  the  sale  of  lands  amounts  to  a  levy  or 
discharges  the  defendant  as  a  seizure  of  goods  does.  He  con- 
cludes by  saying,  at  p.  45 :  "  In  the  absence  of  proof  that  the 
lands  were  advertised,  or  any  open  act  of  seizure  attempted, 
I  do  not  think  any  right  to  poundage  could  have  accrued — 
the  sheriff  had  not  levied  to  any  amount,  the  debtor  had 
not  been  discharged,  and  he  himself  had  not  become 
responsible.  I  am  not  prepared  to  say  that  an  advertise- 
ment of  sale  would  produce  these  results,  which  it  appears 
to  me  should  combine,  to  entitle  a  sheriff  to  poundage- 
upon  a  compromise  before  actual  sale." 

In  Morris  v.  Boulton.^O'hd.mh.  Rep.  p.  60, 68, the  question 
was  again  considered  by  Burns,  J.,  who  said  of  the  decision 
in  Leeming  v.  Hagerman :  "  I  take  it  to  establish  this 
principle,  that  in  every  case  on  executions  against  lands, 
where  no  sale  takes  place,  the  sheriff  is  not  entitled  to 
pouiKlage,"  and  he  held,  at  p.  70,  that  "  upon  writs  of  execu- 
tion against  lands,  as  there  is  no  taking  by  the  sheriff,  no  act 
done  by  him  which  can  vest  any  property  in  him,  and 
nothing  which  he  can  do  to  deprive  the  defendant  of  the 
lands  before  sale,  his  right  to  poundage  must  begin  with 
the  sale."    And  referring  to  the  language  of  the  tariff: 
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"poundage  on  executions,  where  the  sum  levied  and  made!' 
&;c.,  he  holds,  at  p.  66,  that  the  latter  words  refer  to  the  act 
of  sale. 

In  Doe  dem.  Tiffany  v.  Miller,  6  U.  C.  R.  426,  430,  (1850), 
Robinson,  C.  J.,  treats  it  as  settled  law  that  in  the  case  of 
an  execution  against  lands  seizure,  or  the  inception  merely 
of  the  execution,  did  not  entitle  the  sheriff  to  poundage, but 
to  fees  only  for  services  actually  rendered. 

It  has  not  been  argued  that  anything  can  be  done  by 
the  sheriff  under  an  execution  against  lands,  short  of  an. 
actual  sale,  the  effect  of  which  will  be  equivalent,  either  as 
regards  himself  or  the  debtor,  to  a  seizure  of  goods  under  a 
Ji.  fa.  goods — that  is  to  say,  there  is  nothing  by  which  the 
sheriff  can  acquire  a  special  property  in  the  land,  and 
becomes  responsible  for  it  or  its  value  to  creditor,  or  by 
which  the  debtor  can  be  discharged  to  any  extent  upon  the 
judgment. 

I  do  not  think  the  sheriff's  position  different  from  that 
which  he  occupies  in  the  case  of  the  seizure  of  a  chattel 
real,  which  does  not,  as  said  by  Pollock,  C.  B.,  in  Flay  fair 
V.  Musgrove,  14  M.  &  W.,  239,  245,  vest  in  him  by  the  act 
of  seizure. 

The  information  we  have  from  adjudged  cases  as  to 
what  constitutes  seizure  of  such  a  chattel  is,  as  Robinson, 
C.  J.,  observes  in  Doe  dem.  Tiffany  v.  Miller,  at  p.  433, 
very  scanty. 

The  lease  itself  may  be  seized,  or  the  sherifi'  may 
enter  on  the  premises  "  for  the  purpose  of  executing  the 
writ,  but  he  has  has  no  business  there  beyond  a  reasonable 
time.  *  *  It  seems  strange  that,  under  sl  fieri  facias,  a 
sheriff  should  be  able  to  execute  a  writ  of  habere  facias 
possessionem : "  Flayfair  v.  Musgrove,  at  pp.  246,  247. 

Passing  now  to  the  Common  Law  Procedure  Act,  Consol. 
Stat.  U.  C.  ch.  22,  sec.  271,  consolidated  from  9  Vic.  ch.  56, 
sec.  2,  and  omitting  all  reference  to  the  original  Act  as  not 
bearing  upon  the  construction  of  the  sections  of  the 
R.  S.  0.  ch.  66,  we  find  it  provided  that  in  case  the  real 
or  personal  estate  be  seized  or  advertised  on  an  execution. 
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iDut  not  sold  by  reason  of  satisfaction  having  been  other- 
wise obtained  or  from  some  other  cause,  and  no  money  be 
.actually  levied  on  such  execution,  the  sheriff  shall  not 
receive  poundage,  but  fees  only  for  services  actually 
Tendered  ;  and  power  is  given  to  the  Court  or  a  Judge  to 
allow  a  reasonable  charge  for  any  service  rendered  in 
respect  thereof  if  no  special  fee  is  assigned  in  the  tariff. 

This  section  made  an  actual  sale  the  test  of  the  sheriff's 
right  to  poundage,  whether  the  execution  was  against 
goods  or  lands,  and  the  expression,  "  actually  levied,"  here 
clearly  means  seizure  and  sale. 

It  was  repealed  by  31  Vic.  ch.  24,  sec.  4,  O.  now 
E..  S.  0.  ch.  66,  sees.  45,  46,  47,  and  a  new  section  was 
substituted,  which  provided  that,  "  In  case  the  personal 
estate,  except  chattels  real,  of  the  defendant  is  seized  or 
advertised  on  or  under  an  execution,  but  not  sold  *  * 
and  no  money  is  actually  made  by  the  sheriff  on  or  by 
force  of  such  execution,  the  sheriff  shall  be  entitled  to  the 
fees,"  &c.,  "  and  poundage  only  on  the  value  of  the  property 
seized  not  exceeding  the  amount  endorsed  on  the  writ,  or 
such  less  sum  as  a  Judge   *    *   may  deem  reasonable." 

The  change  of  expression  in  this  section  from  "  actually 
levied  on  such  execution,"  to  "  actually  made  by  the  sheriff 
on  or  by  force  of  such  execution,"  and  the  exclusion  of  real 
estate  and  chattels  real  from  its  operation,  are  strong  to 
shew  that  as  regards  executions  against  lands  the  legislature 
intended  the  word  "  levy,"  used  in  section  44,  to  have  its 
legitimate  meaning.  The  section  then  provided  that  where 
writs  of  execution  were  issued  to  different  counties  where- 
in the  debtor's  personal  estate  was  seized  but  not  sold,  by 
reason  of  satisfaction  having  been  obtained  by  virtue  of  a 
writ  in  some  other  county,  the  sheriff  should  not  be 
entitled  to  poundage,  but  only  to  mileage  and  fees  for 
services  rendered. 

Considering  that  the  Legislature,  in  substituting  a  new 
section  271,  not  only  omitted  the  case  of  executions  against 
real  estate,  but  also  pointedly  excepted  chattels  real  from 
the  personal  estate  on  the  value  of  which  the  sheriff  should 
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be  entitled  to  poundage  when  seized  or  advertiser!  but 
not  sold,  and  also  provided  only  for  the  case  of  personal 
estate  seized  or  advertised  under  writs  of  execution  issued 
to  different  counties,  but  not  sold,  it  appears  to  me  that 
the  proper  construction  to  be  placed  on  sections  44, 45,  and 
46,  into  which  section  271  was  divided  in  revising  the  stat- 
utes, as  regards  executions  against  lands,  is,  that  the  sheriff 
is  not  entitled  to  poundage  except  in  case  of  actual  sale. 
Why  should  such  executions  have  been  omitted  from 
section  45  if  it  had  not  been  deemed  reasonable,  from  the 
very  nature  of  the  property  seized  and  the  limited  extent 
of  the  sheriff's  responsibility  in  respect  of  it,  to  omit 
them;  and  why,  but  for  the  same  reason,  were  chattels  real 
placed  on  a  different  footing  from  other  personal  estate  ? 
And  again,  can  it  be  held  that  because  section  46  speaks  of 
personal  estate  only,  that  sheriffs  are  entitled  where  there 
has  been  seizure  or  advertisement  under  executions  against 
lands  to  several  counties,  to  poundage  on  all  ? 

In  short,  I  think  that  the  maxim  expressio  unius,  &;c., 
is  applicable,  and  that  reading  the  three  sections  together 
it  is  clear  the  Legislature  meant  the  sheriff  should  not  have 
poundage  on  lands  or  chattels  real  until  actual  sale. 

I  should  have  come  to  to  the  same  conclusion  if  the 
question  had  turned  upon  section  44  only,  unless  it  could 
be  shewn  that  anything  short  of  an  actual  sale  of  the  land 
would  be  equivalent,  as  regards  the  sheriff  and  the  execution 
debtor,  to  a  seizure  in  the  case  of  an  execution  against 
goods. 

o 

Mr.  Bethune  relied  upon  section  42  of  the  Execution 
Act,  one  of  a  group  of  sections  under  a  different  heading 
from  those  we  have  been  considering,  which  provides  that 
the  advertisement  in  the  Official  Gazette  during  the 
currency  of  the  writ  shall  be  deemed  a  sufficient  com- 
mencement of  the  execution  to  enable  the  same  to  be 
completed  by  a  sale  and  conveyance  of  the  land  after  the 
writ  has  become  returnable. 

This  enactment  was  passed  not  with  reference  to  the 
sheriff's  right  to  poundage,  but  for  the  purpose  of 
24 — VOL.  XXXII  C.P.D. 


186  COMMON  PLEAS  division,  MICHAELMAS  SITTINGS,  1881. 

removing  doubts  as  to  what  was  a  sufficient  inception  of 
an  execution  against  lands  to  enable  the  sheriff  to  com- 
plete it  by  sale  and  conveyance  after  it  had  become 
returnable :  Doe  dem.  Miller,  v.  Tiffany,  3  U.  C.  R.  79,  6 
U.  C.  R.  426  ;  Hazlitt  v.  Hall,  24  13.  C.  E.  484;  Bank  of 
Montreal  v.  Monro,  23  U.  C.  E.  414.  Therefore  it  was 
declared  that  the  advertisement  in  the  Gazette  during 
the  currency  of  the  writ  should  be  deemed  a  sufficient  com- 
mencement of  the  execution  for  that  purpose. 

I  do  not  understand  how  this  aids  the  sheriff's  position, 
for  at  most  the  advertisement  is  declared  to  be  a  sufficient 
inception  of  the  execution,  something  about  which  there 
can  be  no  doubt,  but  it  has  no  greater  effect  than  such 
acts  as  were  formerly  held  to  be  and  may  still  be  suffieient 
for  the  same  purpose.  It  is  equivalent  to  a  seizure  and 
•  nothing  more,  and  treating  it  as  such  the  cases  I  ha\e 
referred  to  shew  that  the  sheriff  must  go  a  step  further 
before  he  can  shew. himself  entitled  to  poundage. 

I  rest  my  judgment,  however,  upon  the  Act,  the  proper 
construction  of  which  I  venture  to  think  is  what  I  have 
indicated. 

For  this  reason  I  have  not  referred  to  such  English 
authorities  as  Mortimore  v.  Cragg,  L.  E.  3  C.  P.  D.  216, 
and  Bissicks  v.  Bath  Colliery  Co.,  L.  E.  2  Ex.  D.  459, 
3  Ex.  D.  174,  which  I  think,  however,  could,  if  necessary, 
be  shewn  to  be  inapplicable  to  such  an  execution  as  our 
Ji,  fa.  lands. 

Galt,  J.,  concurred  with  Osler,  J. 


Motion  dismissed. 
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In  Re  Widmeyer  v.  H.  A.  McMahon  and  Mary 
McMahon. 

Division  Courts  Act,   1880 — Jurisdiction — Interest — Husband  and  wife — 

Title  to  land. 

The  plaintiff  sued  on  a  promissory  note  for  $158,  payable  with  interest  at 
ten  per  cent  ;  the  principal  and  inberest  amounting  to  $185.65. 

Held,  following  McCracl'en  v.  CresivicJc,  8  P.  R.  501,  that  under  the 
Division  Courts  Act,  1880,  43  Vic,  ch.  8,  0.,  the  above  claim  could  be 
recovered  in  the  Division  Court. 

In  an  action  in  a  Division  Court  against  a  married  woman  on  a  promissory 
note,  the  existence  of  separate  real  estate  was  proved,  but  no  evidence 
was  given  of  any  separate  personal  estate.  Judgment  was  rendered  for 
plaintiff,  the  amount  thereof  to  be  paid  out  of  the  separate  property 
she  had  when  the  note  was  made. 

Per  Wilson,  C.  J. — The  Married  Woman's  Act  is  complied  with  by  a 
general  judgment  against  her  or  her  separate  property,  and  under  such 
judgment  after  acquired  separate  personal  property  can  be  followed. 

PerOsLER,  J. — A  married  woman's  separate  personal  estate,  but  not  her 
real  estate,  may  be  charged  and  sold  under  a  judgment  against  her  in 
the  Division  Court.  The  omission  to  prove  the  existence  of  such 
separate  personal  estate,  though  it  may  be  urged  as  a  defence,  does  not 
affect  the  jurisdiction. 

Prohibition  was  therefore  refused. 

This  cause  was  pending  in  the  11th  Division  Court  of 
the  county  of  Wellington. 

The  summons,  which  was  issued  on  the  1st  February,, 
1881,  demanded  $176.44,  and  was  endorsed  with  the  copy 
of  the  promissory  note  on  which  the  action  was  brought. 

The  note  was  dated  the  6th  of  January,  1880,  and  was 
made  by  the  defendants  for  the  sum  of  $158,  payable 
twelve  months  after  date  to  James  Pinkerton,  or  bearer, 
with  interest  at  ten  per  cent. 

The  cause  came  on  for  hearing  on  the  17th  of  March. 
Objection  was  then  taken  as  to  the  territorial  jurisdiction  of 
the  Court,  and  the  defendants'  solicitor  said  he  aiso  objected 
that  the  sum  demanded  was  beyond  the  jurisdiction  of  the 
Court.  The  plaintiff's  solicitor  denied  that  the  second 
objection  was  taken. 

The  case  was  adjourned  until  the  19th  of  May,  when  the 
defendants'  solicitor  said  he  renewed  his  objection  to  the 
jurisdiction  of  the  Court,  and  the  plaintiff  was  nonsuited. 
The  plaintiff's  solicitor  said  the  nonsuit  was  upon  the ' 
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defence  of  coverture,  which  was  raised  then  for  the  first 
time,  and  that  no  objection  was  taken  to  the  jurisdiction 
of  the  Court. 

A  new  trial  was  afterwards  ordered,  and,  as  the  plaintiff's 
solicitor  said,  the  defendants'  solicitor  did  not  object  to  the 
jurisdiction. 

The  cause  came  on  for  trial  on  the  8th  of  September, 
the  defendants'  solicitor  objecting  to  the  jurisdiction  of  the 
Court,  but  the  learned  Judge  on  the  4th  October  gave 
judgment  for  the  plaintiff  against  both  defendants  for  the 
sum  of  $185.65  with  costs.  Against  Mary  McMahon  the 
amount  was  to  be  paid  out  of  the  separate  property 
which  she  had  on  the  6th  of  January,  1880,  and  which  at 
the  present  date  is  vested  in  her  or  in  any  one  in  trust  for 
her. 

The  defendants'  solicitor  at  the  last  trial  handed  in  a 
formal  statement  of  his  objections  to  the  jurisdiction.  They 
were  : 

1.  The  claim  was  beyond  the  jurisdiction  of  the  Court, 
.^s  interest  was  claimed. 

2.  The  Division  Court  cannot  pronounce  the  proper 
judgment  which  ought  to  be  given  against  the  separate 
property  of  the  wife :  Division  Court  Act,  E,.  S.  0.  ch.  47, 
sees.  54,  107  ;  R.  S.  0.  ch.  49,  sec.  5  ;  Willing  y.  Elliott,  37 
U.  C.  R  320. 

There  were  several  other  objections  and  arguments 
advanced. 

The  learned  Judge  gave  a  written  judgment,  relying 
?upon  McCracken  v.  Greswick,  before  Hagarty,  C.  J.,  re- 
ported in  8  P.  K  501,  as  disposing  of  the  question  of 
interest ;  and  holding  he  had  authority  to  deal  with  the 
separate  estate  of  the  married  woman  consisting  of  land. 

On  the  10th  of  October  a  notice  of  motion  was  served 
on  the  plaintiff's  solicitor  that  a  prohibition  would  be 
moved  for  in  this  case,  upon  the  ground  that  the  said 
Division  Court  had  no  jurisdiction,  because  the  plaintiff's 
claim  was  for  an  amount  or  balance  of  over  $100,  and  the 
amount  or  original  amount  was  not  ascertained  by  the 
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signature  of  the  defendants  ;  and  on  the  ground  that  the 
title  to  land  came  in  question  in  the  action  respecting  the 
ownership  of  separate  real  estate  by  the  married  woman, 
and  respecting  the  fact  of  her  contracting  in  relation 
thereto. 

The  motion  was  made  on  October  18th,  1881,  before 
Osier,  J.,  in  Chambers,  who  dismissed  the  motion. 

The  defendants'  solicitor  then  appealed  to  the  full  Court 
upon  a  notice  of  motion  against  the  last  decision. 

During  the  Michaelmas  Sittings  of  the  Court,  November  « 
28,  1881,  Holman  supported  the  motion,  and  referred  to 
McCracken  v.  Greswick,  8  P.  R.  501  ;  O'Briens  Division 
Court  Act,  1880,  p.  12  ;  Dalby  v.  Humphrey,  37  U.  C.  R. 
514;  Re  Adey,  22  L.  J.  N.  S.  Q.  B.  3. 

Aylesiuorth,  contra,  referred  to  Vogt  v,  Boyle,  8  P.  R, 
249  ;  Standard  Bank  v.  McCuaig,  7  P.  R.  356. 

The  arguments  sufficiently  appear  from  the  judgment. 

December  30,  1881.  Wilson,  C.  J. — The  jurisdiction  of 
the  Division  Court  is  by  43  Vic.  ch,8,sec.  2,  0.,  as  applicable 
to  this  case,  of  "  all  claims  for  the  recovery  of  a  debt  or 
money  demand,  the  amount  or  balance  of  which  does  not 
exceed  $200,  and  the  amount,  or  original  amount  of  the 
claim,  is  ascertained  by  the  signature  of  the  defendant." 

The  plaintiff's  claim  is  upon  a  promissory  note  for  $158 
signed  by  both  defendants ;  and  is,  therefore,  as  to  amount, 
expressly  within  the  competence  of  the  Division  Court. 

The  objection  is  that,  although  the  ten  per  cent,  reserved 
by  the  note  is  recoverable  as  part  of  the  debt  until  the 
maturity  of  the  note,  that  after  such  maturity  the  interest 
allowed,  whatever  the  rate  may  be,  is  recoverable  only  as 
damages ;  and  is,  therefore,  not  a  fixed  sum,  and  is  not 
ascertained  by  the  signature  of  the  debtors.  The  note  and 
ten  per  cent,  interest  for  a  year  amount  to  $173.93,  and 
the  plaintiff's  summons  was  endorsed  for  and  claimed  $176.44, 
and  judgment  was  given  for  $185.65.  The  excess,  if  the 
amount  be  in  excess  of  the  jurisdiction,  is  not  of  any  serious 
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mas^nitude,  although  it  may  be  made  so  by  the  degree  and 
nature  of  the  opposition  with  which  it  may  be  resisted. 

The  case  of  McCracken  v.  Creswick,  referred  to  on  the 
argument,  reported  in  8  P.  R.  501,  is  expressly  in  point. 
There  the  learned  Chief  Justice  of  the  Queen's  Bench 
Division  held  in  an  action  on  a  promissory  note  for  $73.14, 
principal  money,  sued  upon  in  the  Division  Court,  payable 
with  interest  at  seven  per  cent.,  that  the  inclusion  of 
interest  in  the  judgment  which  made  it  exceed  $100  by 
$3.44  did  not  put  the  recovery  beyond  the  jurisdiction  of 
that  Court,  because  not  only  the  original  claim,  but  the 
interest  included,  did  not  exceed  $200,  and  that  in  such 
a  case  interest  was  recoverable  by  law. 

I  quite  agree  in  that  judgment.  The  interest  up  to  the 
maturity  of  the  note  is  strictly  part  of  the  debt  or  demand. 
The  interest  after  maturity  is  recoverable  by  law  when  it 
is  payable  by  the  terms  of  the  instrument.  In  such  a  case 
the  debtor  may  be  arrested  for  the  interest  as  well  as  for 
the  principal.  The  interest  payable  after  maturity  of  the 
note  is  called  damages,  not  because  it  is  not  a  specific  sum, 
when  the  rate  of  six  per  cent,  only  is  claimed,  other- 
wise an  arrest  could  not  be  allowed  for  it,  but  because  the 
Court  or  jury  are  not  bound  to  give  more  than  the  ordinary 
lawful  rate  of  interest.  If  the  parties  stipulate  for  a  higher 
rate,  as  for  ten  per  cent,  until  the  debt  is  fully  paid, 
their  own  special  rate  will  govern. 

That  disposes  of  the  first  objection. 

The  next  is,  that  the  title  to  lands  is  brought  into  ques- 
tion, because  a  married  woman  is  sued  and  the  plaintiff 
has  been  required  to  prove  separate  estate. 

In  this  case  the  usual  judgment  has  been  given  against 
the  husband,  and  judgment  in  rem  against  the  wife,  upon 
a  joint  contract  made  by  them. 

It  would  have  been  very  easy  by  a  plain,  and  in  my 
opinion  the  obvious  interpretation  of  the  Married  Woman's 
Act,  to  have  avoided  all  this  trouble  by  carrying  out  the 
enactments  of  the  Legislature  by  holding  the  married 
woman  liable  generally,  and  leaving  the  creditor  to  find  by 
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his  execution  any  of  her  separate  property  whensoever 
acquired,  if  he  can. 

In  England,  under  the  statutes  and  by  the  practice  of 
the  Courts  of  Equity  there,  when  a  judgment  is  recovered 
against  a  married  woman  in  respect  of  her  separate  estate 
an  enquiry  is  directed  to  ascertain  what  property  to 
her  separate  use  is  then  vested  in  her,  or  in  any  one  in 
trust  for  her,  and  on  the  report  finding  such  estate,  judg- 
ment is  oriven  ao^ainst  that  estate  to  the  amount  of  the 
debt,  interest,  and  costs,  if  there  be  so  much  of  the  sepa- 
rate estate,  and  execution  is  ordered  to  issue  against  her 
property  upon  such  judgment. 

If  that  procedure  is  to  be  adopted  here,  or  if  the  ques- 
tion of  separate  estate  is  to  arise  at  all  in  the  Division  or 
in  the  County  Court  suits,  it  will  deprive  these  Courts  of 
their  jurisdiction,  for  they  will  necessarily  have  to  deter- 
mine whether  the  wife  has  separate  estate,  and  of  what 
it  consists  ;  and  then,  if  the  judgment  is  to  be  of  any  value, 
give  judgment  against  it,  or  charge  it  with  the  payment  of 
the  debt  and  costs.  But  such  enquiry  these  Courts  cannot 
make,  as  it  involves  the  trial  of  matters  which  necessarily 
brings  the  title  to  land  into  question,  and  if  they  find  land 
held  as  separate  estate,  which  they  must  do  if  the  woman 
have  land  at  all,  the  Division  Court  cannot  certainly  charge 
or  give  judgment  against  it. 

But  what  right  has  the  plantifF  to  sue  a  married  woman 
for  her  debt  contracted  during  her  coverture  who  has  not 
separate  estate  ?  According  to  the  decisions  of  our  Courts, 
she  is  not  liable  to  be  sued  if  she  has  not  separate  estate, 
and  according  to  every  principle  of  pleading,  and  to  the 
established  practice  of  the  Courts  of  Equity,  that  fact 
should  be  expressly  alleged  in  the  claim  against  her,  as  it 
is  in  the  Courts  of  Equity,  and  a  special  prayer  is  made  to 
enquire  into  that  separate  estate,  and  to  charge  it  with 
the  debt  demanded.  But  that  has  not  been  the  mode  of 
procedure  heretofore  adopted  in  our  Common  Law  Courts. 
The  woman  has  been  sued  as  if  the  object  of  the  plaintiff 
were  to  charge  her  personally.    She  has  pleaded  coverture, 
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and  the  plaintiff  changing  his  procedure  has  replied  the 
possession  by  her  of  separate  estate ;  but  not  even  then 
praying  or  suggesting  that  he  desires  only  to  charge  her 
separate  property,  nor  praying  any  enquiry  about  such 
estate.  Such  a  suit  is  really  to  establish  a  personal  and 
general  liability  against  the  married  woman  because  she 
has  separate  estate,  and  that  is  certainly  not  a  correct 
mode  of  pleading  or  of  proceedure.  She  should,  in 
my  opinion,  be  made  liable  only  in  respect  of  her 
property,  that  is,  of  all  the  property  which  she  has  at  the 
time  of  the  recovery,  or  at  an}^  time  thereafter,  and  the 
statement  of  claim  (if  the  separate  estate  is  to  come  into 
enquiry  in  the  suit  at  all)  should  allege  that  the  plaintiff 
prays  judgment  against  the  estate  of  the  wife  which  she 
has  or  may  have  at  any  future  time  as  her  separate  estate. 
In  that  way  the  creditor  will  get  his  full  due ;  the  mar- 
ried woman  will  be  personally  protected  upon  the  judg- 
ment, although  that  is  no  great  protection  now,  as  writs 
of  capias  and  capias  ad  satisfaciendum  are  not  so  very 
frequently  used;  and  the  Courts  will  not  be  troubled  with 
antecedent  enquiries  about  separate  estate,  and  none  of  our 
Courts  will  lose  their  jurisdiction  over  small  debts  merely 
because  the  married  woman  is  to  be  charged  only  in  respect 
of  her  property  and  not  generally. 

There  has  been  no  decision  yet  that  the  Division  or 
County  Courts  are  to  be  prohibited  from  proceeding  for 
debts  within  their  jurisdiction  against  married  women 
whose  separate  estate  is  sought  to  be  made  liable,  or  whose 
separate  estate  the  creditor  desires  to  resort  to,  and  be- 
cause there  has  been  no  such  direct  decision,  and  I  should 
regret  to  see  such  a  decision,  for  it  would,  I  think,  be  as 
much  against  the  proper  meaning  of  the  Act,  as  it  would 
be  against  the  interests  of  married  women  who  have  sep- 
arate estate.  I  shall  not  begin  by  making  such  a  decision 
and  driving  every  action  against  married  women  into  the 
hiffher  Courts. 

The  statute  expressly  says  the  married  woman  shall  be 
liable  for  her  contracts,  engagements,  and  torts,  "  as  if  she 
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were  unmarried,"  R.  S.  O.  ch.  125,  sec.  20,  and  I  think  that 
may  be  carried  out  by  a  general  judgment,  or  by  a  general 
judgment  against  her  separate  property. 

In  this  particular  case  I  think  the  special  judgment 
erroneous  according  to  our  present  decisions,  as  no  personal 
property  was  shewn,  but  real  estate  only  ;  and  a  trial  or 
enquiry  as  to  real  estate  is  beyond  the  jurisdiction  of  the 
inferior  Court,  and  upon  such  an  enquiry  the  husband 
should  be  an  adverse  party  to  that  of  his  wife — here 
he  is  a  co-defendant  with  her  ;  but  it  is  not  erroneous  in 
my  opinion,  for  under  it  her  separate  personal  property 
which  she  may  hereafter  acquire  can  be  followed,  and  I  do 
not  therefore  interfere  w^ith  the  judgment. 

There  is  much  to  be  said  on  this  subject  yet, 
which  may  have  to  be  considered  in  some  other  case,  unless 
the  Legislature  wdll  settle  the  matter,  by  declaring  what 
it  is  they  do  mean,  by  what  was  no  doubt  intended 
to  have  been  very  desirable  and  beneficial  legislation. 
The  English  legislation  is  so  different  from  our  own  that 
we  are  not  in  this  respect  aided  by  their  legal  decisions. 

The  motion  will  be  discharged,  with  costs. 

OsLER,  J. — I  agree  that  the  claim  is  within  the  extended 
jurisdiction  conferred  upon  Division  Courts  by  the  43  Vic. 
ch.  8,  sec.  2,  0.,  for  the  reasons  given  by  the  learned  Chief 
Justice  in  the  judgment  just  delivered,  and  by  the  learned 
Chief  Justice  of  the  Queen's  Bench  in  the  case  of  Mc- 
Crachen  v.  Cresvjick,  8  P.  R.  501. 

As  to  the  second  objection,  viz.,  that  the  title  to  land  is 
brought  in  question,  I  remain  of  the  opinion  that  it  is  not 
well  founded. 

The  objection  taken  at  the  trial  was,  that  the  Court 
could  not  pronounce  a  decree  or  judgment  for  the  sale  of 
the  separate  estate,  whether  it  consisted  of  realty  or  person- 
alty. That,  however,  has  not  been  argued  here  so  far  as 
personal  estate  is  concerned,  and  I  have  no  doubt  that  a 
judgment  may  be  given  in  the  Division  Court,  under  which 
such  estate  can  be  effectually  charged  a.nd  sold.  The 
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judgment  given  in  this  case  is  such  a  judgment,  and 
follows  the  form  suggested  by  the  Court  of  Appeal  in 
Lawson  v.  Laidlaw,  3  App.  77,  92,  and  as  given  in  Picard 
V.  Hiiie,  L.  E.  5  Ch.  274. 

The  Court,  therefore,  has  jurisdiction  to  entertain  the 
suit,  and  if  the  judgment  is  irregular  for  not  specifying  or 
finding  the  particular  personal  property  to  be  charged,  if 
that  is  necessary  to  be  done — Pike  v.  Fitzgihhon,  L.  E,.  17 
'Ch.  D.  454 — it  does  not  follow  that  jurisdiction  fails. 

No  judgment  could  be  [given  in  the  Division  Court, 
under  which  land  could  be  charged  or  sold,  and  the  judg- 
ment in  this  case  does  not  profess  to  charge  lar  ds. 

True,  no  evidence  was  given  of  the  possession  of  any 
separate  personal  property,  and  the  defendant  might,  per- 
haps, have  urged  that  as  a  defence.  Nevertheless,  it  was 
entirely  within  the  power  of  the.  Judge  to  determine 
whether  it  was  a  defence  or  not.  It  is  no  ground  for  a  pro- 
hibition that  the  Judge  has  decided  or  will  decide  contrary 
to  law  so  long  as  he  has  jurisdiction  to  entertain  the  suit, 
;and  if  judgment  had  been  given  against  the  married 
woman  without  any  evidence  of  separate  estate,  although 
the  decision  might  be  erroneous,  it  could  not  be  said  that 
the  Judge  was  acting  without  jurisdiction. 

Evidence  was  given  that  the  defendant  was  the  owner  of 
certain  real  estate,  but  her  title  was  not  disputed  or  brought 
in  question,  nor,  as  I  have  said,  does  the  judgment  affect  it. 
Had  it  done  so  the  jurisdiction  of  the  Court  would  have  been 
ousted,  but,  as  the  case  stands,  it  is  as  if  the  learned  Judge 
had  held  that  the  plaintiff  could  recover  without  proof  of 
the  possession  of  separate  personal  estate,  or  that  the  pro- 
per construction  of  the  Act  is  that  a  judgment  may 
properly  be  given,  under  which  any  personal  property 
which  can  be  hereafter  found  may  be  seized  and  sold.  This 
does  not  involve  the  question  of  jurisdiction.  I  refer  to 
Biddall  v.  Gibson,  17  U.  C.  R.  98 ;  Ball  v.  Grand  Trunk 
R.  W.  Co.,  16  C.  P.  252. 

The  case  of  Re  Adey,  22  L.  J.  N.  S.  Q,  B.  3,  to  which 
we  were  referred,  is  not  in  point.    The  question  there  was 
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in  respect  of  a  toll,  and  it  was  held  that  the  title  to  an 
incorporeal  hereditamcDt  was  brought  in  question  when 
either  its  existence  or  the  right  to  it  was  disputed.  In  the 
case  of  land  the  sole  question  is,  to  whom  does  it  belong,  as 
it  must  exist  and  must  belong  to  somebody.  Here  it  was 
not  denied  that  it  belonged  to  the  wife,  so  the  title  was 
not  brought  in  question. 

Galt,  J.,  concurred. 

Motion  dismissed. 


Dunbar  v.  Mh^ik. 

Sale  of  land — Misrepresentation — Rescission — Adding  parties. 

"The  defendant  and  his  brother  partitioned  their  lands,  defendant  taking 
the  west  half  of  a  lot,  on  which  was  an  hotel,  and  the  brother  the  east 
half,  on  which  a  store  was  erected,  each  supposing  that  the  division  line 
ran  between  the  two  buildings.  The  defendant  sold  his  portion  to  the 
plaintiff,  who  had  lived  opposite  for  many  years,  the  land  being  described 
as  the  west  half  according  to  a  plan.  The  hotel  encroached  upon  the 
east  half  at  the  rear  end  of  the  building  about  thirty-four  inches,  the 
value  of  the  land  encroached  upon  being  very  trifling.  It  appeared  that 
the  hotel  could  be  moved  for  about  |40  ;  and  that  defendant  had  offered 
to  procure  a  lease  of  the  portion  encroached  upon  at  a  nominal  rent, 
which  was  refused .  The  plaintiff  charged  that  the  defendant  had  falsely 
and  fraudulently  represented  that  the  division  line  between  the  two  lots 
ran  between  the  two  buildings,  and  brought  an  action  therefor,  praying 
for  a  rescission  of  the  sale,  for  an  account  of  her  improvements  made, 
and  for  damages.  The  deed  was  drawn  after  the  alleged  misrepresenta- 
tion and  after  the  plaintiff  knew  of  the  encroachment,  and  nothing  was 
then  said  about  the  line.  The  learned  Judge  at  the  trial  found  that 
there  was  no  false  representation,  but  he  added  defendant's  brother  as 
a  party,  and  directed  him  to  convey  to  the  plaintiff  the  land  encroached 
upon. 

Held,  that  the  action  could  not  be  maintained,  for,  among  other  reasons, 
the  plaintiff  knew  of  the  encroachment  when  he  took  the  conveyance, 
which  made  no  provision  respecting  it ;  and  she  had  so  dealt  with  the 
property  as  to  preclude  her  from  claiming  a  rescission. 

Held,  also,  that  under  the  circumstances,  more  fully  stated  below,  the 
brother  should  not  have  been  added  ;  and  the  plaintiff,  having  based 
her  action  on  the  ground  of  fraud,  should  not  be  allowed  to  rely  upon 
an  entirely  different  ground. 

Per  Wilson,  C  J. — A  party  calling  the  opposite  party  as  a  witness  makes 
him  his  witness  to  all  intents  and  purposes. 

Statement  of  claim. 

That  the  plaintiff  on  or  about  the  20th  of  August,  1880, 
purchased  from  the  defendant  the  north  half  of  village  lot 
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number  three,  in  block  two,  in  the  village  of  Alton,  in  tha 
township  of  Caledon,  on  which  was  erected  an  hotel  and 
-other  buildings  ;  and  the  plaintiff  paid  the  defendant  on 
account  of  the  purchase  money,  the  sum  of  $600,  and 
executed  in  favour  of  the  (sic)  plaintiff  a  mortgage  on  the 
above  mentioned  property  for  the  balance  thereof,  which 
he  still  holds. 

2.  Immediately  after  the  purchase  thereof  the  plaintiff 
went  into  possession  of  the  property. 

3.  The  plaintiff  upon  the  treaty  of  purchase,  and  before 
the  completion  thereof,  asked  the  defendant  to  point  out 
to  him  upon  the  ground  the  line  between  the  north  and 
south  halves  of  the  said  village  lot  three,  and  the  defen- 
dant represented  to  the  plaintiff  that  the  line  between  the 
said  north  and  south  halves  of  the  said  lot  was  situated 
between  the  hotel  building,  upon  the  north  half,  and  a 
building  which  is  situate  upon  the  south  half  of  the  said 
lot. 

4.  The  plaintifi'  has  lately  discovered  that  the  line  be- 
tween the  north  and  south  halves  of  the  lot  is  situate 
under  the  hotel  building,  so  that  about  four  feet  of  the 
said  building  is  situate  on  the  south  half  of  the  said  lot. 

5.  The  plaintiff  purchased  the  said  north  half  of  the  lot 
on  the  faith  of  and  relying  upon  the  truth  of  the  repre- 
sentation of  the  plaintiff,  that  the  whole  of  the  hotel 
building  was  on  the  north  half  of  the  said  lot. 

6.  The  defendant  made  the  false  representations  before 
mentioned  well  knowing  the  same  to  be  false  and  fraudu- 
lent, with  the  intention  of  inducing  the  plaintiff  to  make 
the  said  purchase  on  the  faith  of  them. 

The  plaintiff  claims  she  should  be  relieved  from  her  said 
purchase  ;  and  that  the  said  mortgage  should  be  delivered 
up  to  be  cancelled,  and  said  sum  so  paid  on  account  of  the 
purchase  money  be  refunded  ;  and  that  an  account  shouid 
be  taken  of  the  improvements  made  by  the  plaintiff,  and 
the  value  thereof  paid  to  her,  together  with  damages  which 
the  plaintiff  has  suffered  by  reason  of  the  false  representa- 
tions of  the  defendant. 


DUNBAR  V.  MEEK. 


197 


2.  Such  further  relief  as  the  nature  of  the  case  may 
require. 

Statement  of  defence  : 

1.  The  defendant  denies  that  the  plaintiff  purchased  the 
land  mentioned  ;  but  states  that  by  indenture  of  bargain 
and  sale,  dated  the  20th  August,  1880,  he  conveyed  to  the 
plaintiff^  the  westerly  half  of  lot  number  three,  in  block 
number  two,  of  the  village  of  Alton,  according  to  a  plan 
laid  out  by  Charles  J.  Wheelock,  P.  L.  S.,  and  registered 
in  the  proper  registry  office,  having  a  frontage  on  Main 
street,  in  the  said  village,  of  fifty  links,  and  a  depth  of 
twenty-five  links,  and  being  the  half  of  the  said  lot  three, 
and  fronting  on  Queen  street,  containing  by  admeasure- 
ment about  one- eighth  of  an  acre  more  or  less. 

2.  The  defendant  denies  there  was  a  mortgage  given  to 
the  {sic)  plaintiff  as  in  the  first  paragraph  of  the  statement 
as  alleged. 

3.  The  defendant  denies  he  ever  pointed  out  to  the 
plaintiff  either  the  line  between  the  north  and  south  halves 
of  the  lot  or  the  line  between  the  land  so  conveyed  and 
any  other  lands,  and  denies  he  was  ever  requested  to  do  so 
by  her. 

4.  The  defendant  denies  that  either  the  dividing^  line  be- 
tween  the  north  and  south  halves  of  the  lot,  or  the 
dividing  line  between  the  lands  so  conveyed  and  any 
other  lands,  is  situate  under  the  hotel  buildings  erected  on 
the  land  so  conveyed  to  the  extent  of  four  feet,  but  be- 
lieves it  is  situated  under  one  corner  of  said  building  to 
the  distance  of  about  two  feet  ten  inches,  at  its  greatest 
extent,  and  alleges  that  the  damage  to  the  said  building  is 
of  the  most  trifling  value. 

5.  The  defendant  also  demurs  to  the  plaintiff's  statement 
of  complaint,  and  says  the  same  is  bad  in  law,  on  the 
ground  that  it  does  not  shew  she  purchased  the  lands  on 
the  faith  and  relied  on  the  truth  of  the  representations 
alleged  to  have  been  made  by  the  defendant,  and  on  other 
grounds  sufiicient  in  law  to  sustain  this  demurrer. 

Issue  was  joined. 
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The  cause  was  tried  before  Osier,  J.,  at  Toronto,  in 
November,  1881,  having  been  transferred  to  this  Court 
'from  the  Court  of  Chancery  under  the  provisions  of  the 
Judicature  Act. 

The  facts  appeared  to  be  that  the  father  of  the  defendant 
James  Meek,  and  of  his  brother  John,  died  some  years  since, 
owning  lot  number  three,  on  Main  street,  in  the  village  of 
Alton.  Partition  was  made  in  Chancery  between  the  two 
brothers.  There  was  a  building  on  the  west  half  of  the 
lot  which  had  been  used  as  a  hotel  for  many  years,  and 
was  at  the  time  of  the  partition  so  used,  and  a  store  upon 
the  east  half  It  was  decreed,  but  what  the  precise  language 
used  v/as,  did  not  appear,  that  the  defendant  should 
take  the  hotel  property,  and  John  Meek  the  store  property. 

The  hotel  fronted  on  Main  street.  It  did  not  in  front 
come  up  to  the  division  line  between  the  half  lots,  but  was 
about  a  foot  to  the  west  of  it. 

The  hotel  being' there  one  foot  within  the  proper  limit  of 
the  hotel  lot, at  the  south  east  corner  of  that  half  lot, deviated 
from  the  true  course  of  the  division  line,  as  it  extended 
back,  until  at  a  few  feet  from  the  front  the  building  crossed 
the  division  line,  so  that  at  the  rear  or  north  east  angle  of 
the  house  it  encroached  upon  the  east  half  of  the  lot  thirty- 
four  inches. 

The  hotel  was  built  in  that  way  twenty-five  or  twenty- 
six  years  before  the  trial. 

At  the  time  of  the  decree  between  the  brothers,  neither 
of  them  knew  of  this  deviation  or  encroachment,  and  each 
of  them  believed  the  division  between  them  was  that  the 
defendant  got  the  hotel  property  and  John  Meek  the  store 
property. 

That  being  the  state  of  things,  R.  A.  Dunbar,  the  hus- 
band of  the  plaintiff,  who  had  kept  the  only  hotel  then  in 
the  village  for  a  few  years,  just  opposite  this  present  hotel 
projjerty,  sold  his  own  hotel  to  one  Adams,  who  was  to 
continue  the  business,  and  bought  this  building  for,  and 
he  had  since  commenced  in  it,  the  business  of  hotel  keeping. 

The  deed  was  taken  in  the  wife's  name.  The  plaintiff 
alleged  that  before  the  purchase  the  defendant  represented 
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to  her  husband  that  the  division  line  of  the  half  lot  ran 
between  the  buildings,  that  is,  between  the  hotel  and  the 
store,  and  after  the  making  of  the  deed  he  promised 
repeatedly  to  make  it  all  right. 

The  defendant  denied  he  ever  made  any  such  statement, 
for  that  he  did  not  know  where  the  division  line  was,  and  he 
told  Dunbar  so. 

The  plaintiff  said  it  would  injure  the  property  to  the 
extent  of  $800,  if  she  lost  the  small  triangular  piece  of  land 
on  which  the  hotel  stood,  or  if  she  had  to  cut  the  part  of 
it  which  encroached  upon  the  adjoining  lot,  or  if  she  had  to 
move  it. 

The  defendant  said  the  hotel  could  be  moved  for  $40,  and 
that  the  plaintiff  had  been  offered  a  lease  of  the  land  on 
which  it  stood  for  fifteen  years,  which  was  probably  as  long 
as  the  present  building,  a  frame  one,  would  stand,  at  a 
nominal  rent,  but  he  refused  to  take  it;  and  that  the 
plaintiff  had  made  additions  and  repairs  to  the  building 
and  had  given  the  defendant  a  mortgage  upon  it  for  the 
unpaid  purchase  money,  and  had  otherwise  dealt  with  the 
property  as  to  constitute  a  waiver  of  the  right  to  rescind 
the  sale,  even  if  there  had  been  a  misrepresentation ;  and 
the  defendant  denied  that  if  a  representation  could  be 
proved  against  him,  it  was  in  any  form  a  false  and  fraudu- 
lent representation,  and  contended  that  unless  it  were  such 
there  was  no  cause  of  action. 

The  price  paid  for  the  property  was  $1,600,  and  the 
deed  was  given  on  the  20th  August,  1880. 

Dunbar,  the  husband,  said  in  his  evidence, that  the  defen- 
dant and  himself  were  on  the  premises  before  the  deed  was 
given.  "  I  asked  him  w^here  the  line  was,  and  he  said  the 
line  went  in  between  the  two  buildings.  I  asked  where 
the  line  was,  and  he  said  half  the  lot,  and  he  pointed 
between  the  two  buildings."  He  said  the  same  tiling  was 
repeated  by  the  defendant  on  the  Monday  after,  in  the 
presence  of  one  Smith,  a  witness,  and  himself,  Dunbar:  that 
Smith  said  of  the  line  pointed  out,  "  It  strikes  your  corner^ 
and  defendant  said  he  did  not  know  but  that  it  did  take 
a  few  inches  from  the  post,  but  it  was  of  no  consequence;. 
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it  would  not  be  a  difference  between  him  and  myself. 
Smith  said  if  he  were  buying  it  would  make  a  good  deal  of 
, difference."  He,  the  husband,  said  he  thought,  as  Smith  said, 
it  would  make  a  difference  of  only  about  eight  inches. 
About  April,  1881,  when  he  got  the  surveyor,  and  he  was 
about  to  provide  stables  and  sheds,  "  I  found  out  it  was 
going  to  take  the  whole  end  out  of  the  house,  and  I  said  to 
defendant,  if  you  don't  make  it  right  I  will  throw  it  up, 
and  I  will  never  pay  a  dollar,  and  he  said  he  would  make 
it  all  right,  and  I  thought  he  would.  I  offered  two  or 
three  times  to  settle,  to  give  two  feet  for  one  across  the 
back  of  the  lot,  or  leave  it  to  arbitration." 

Cross-examination — I  have  put  a  bar  into  the  build- 
ing— into  that  part  of  the  building  a  part  of  which  will  be 
cut  off  by  the  line  being  where  it  is — and  a  verandah  and 
stables.  The  stables  were  on  the  lot;  I  turned  them 
round.  Gave  mortgage  to  Smith  on  the  property  on 

the  8th  October,  -  1880.  I  offered  to  give  defendant's 
brother  a  roadway  at  the  rear  of  my  lot  to  get  in  his 
goods,  to  settle  this  matter.  If  John  Meek  had  given 
me  the  piece  of  land  the  house  was  on  that  was  all  I 
wanted.  He  offered  me  a  lease  of  it  for  fifteen  years  at 
a  nominal  rent.    I  did  not  agree  to  it." 

John  Davis  said,  "he  completed  his  survey  for  plain- 
tiffin  May,  1881." 

Cross-examination — '*  I  should  not  think  it  would  cost 
much  to  shift  the  house  right  round,  $25  or  $30 ;  but  I 
am  not  a  judge." 

Re-examination — "  If  the  house  were  moved  off  the 
adjoining  lot  it  would  throw  one  corner  of  it  upon  the  street, 
the  south-west  corner." 

R.  A.  Dunhar  recalled — "  I  don't  think  the  building 
would  be  much  use  if  the  piece  was  cut  off;  it  would  cut 
the  whole  end  off  the  house.  I  would  not  take  $800  and 
have  it  done,  because  it  would  ruin  the  building.  I  would 
not  care  for  taking  it.  I  knew  it  would  spoil  the  whole 
•end  of  the  house." 

Cross-examination — Q.  "  How  do  you  arrive  at  the  esti- 
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mate  of  SSOO  ? "  A.  "  I  say  the  house  would  be  totally 
<iestro3^ed."  Q.  "  How  would  it  depreciate  the  property  to 
have  it  thrown  back,  and  a  sidewalk  built  ?  "  A.  "  In  the 
look  of  it."  Q.  "  One  corner  would  be  a  few  feet  from  the 
main  street  ?  "  A.  "  It  would  stand  on  the  corner  at  one 
end,  and  four  feet  back  at  the  other." 

Thomas  Smith  said — "  On  Monday,  after  the  deed  was 
given,  I  asked  defendant  where  the  line  was.  He  said, 
'  Right  there,'  pointing  between  the  two  buildings." 

Cross-examination — "  I  did  not  think  it  was  a  serious 
thing.  I  feel  satisfied  I  fii'st  suggested  anything  about  the 
boundary  line.  Dunbar  did  not  tell  me  he  had  been  talk- 
ing with  defendant  before  about  it.  I  sent  for  defendant 
to  come.  Dunbar  did  not  before  defendant  came  say  where 
the  boundary  was.  John  Meek  would  not  sell.  Dunbar, 
when  he  said  he  did  not  know  where  the  line  was,  said 
Meek  had  said  it  was  through  the  two  buildings." 

Re-examination — "  The  hotel  would  be  no  use  with  that 
end  cut  off.  It  would  take  two  or  three  feet  from  the 
parlour.  There  would  have  to  be  a  new  stair.  It  would 
cut  a  piece  off  the  bar.  The  house  is  small  now.  It  would 
be  a  terrible  injury.  The  house  would  have  to  be  re-model- 
led. If  so  cut  off  I  think  nobody  would  buy  it.  It  would 
not  be  saleable.  It  would  look  odd.  Think  no  man  would 
be  safe  in  moving  the  building  at  SIOO.  I  would  not  take 
less  than  $150." 

Defendant  was  called  for  the  plaintiff,  and  said — "  The 
day  we  made  the  bargain  Dunbar  drew  my  attention  to 
the  hotel  beinof  over  on  the  other  half  of  the  lot.  He  told 
me  to  point  out  the  line.  I  taid,  I  did  not  know  where  it 
was.  I  said,  I  gave  it  to  him  just  as  I  got  it  from  the 
Court  of  Chancery.  I  thought  I  had  the  hotel.  I  had  no 
suspicion  the  hotel  was  over  on  the  other  lot.  Did  not  tell 
Dunbar  the  line  ran  between  the  two  buildings.  On  one 
occasion  Smith,  while  Dunbar  was  there,  said,  '  Look  here, 
will  the  line  run  here  ? '  I  said,  I  don't  know ;  if  your 
calculation  is  right  it  will.  He  said,  'It  will  take  the  cor- 
ner of  the  house  if  the  line  is  right.'    I  assented.    He  said, 
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'  It  will  take  about  eighteen  inches.'  I  said  it  would.  He 
said/ 1  will  never  have '  any  trouble  with  your  brother 
about  it.'  He  pointed  out  before  the  sale  that  it  was 
about  eighteen  inches  over  ;  and  if  it  made  any  difference 
he  would  cut  it  off.  It  did  not  strike  me  Dunbar  was 
foolish  to  take  the  house  with  it  eighteen  inches  over  on 
the  other  lot.  Nothing  was  said  of  the  eighteen  inches 
when  the  deed  was  drawn.  I J  unbar  said  it  was  a  trifling 
matter;  he  would  have  no  difficulty  in  settling  with  my 
brother." 

Cross-examination — "  It  would  be  cheaper  to  move  the 
building  than  to  cut  it  off.  To  move  it  would  not  exceed 
$20  or  $30.  That  does  not  include  the  cellai*  work.  About 
$40  altogether,  including  it." 

"  Dunbar  proposed  to  give  a  roadway  of  eight  feet  at 
the  rear  of  the  lot  to  John  Meek  for  the  ground  the  house 
stood  upon." 

John  S.  Meek,-  called  at  the  instance  of  the  learned 
Judge,  said  :  "  I  was  to  have  the  store,  and  my  brother 
James  the  hotel."  Q.  No  matter  w^hether  the  hotel  was  a 
few  inches  over  the  dividing  line  one  way  or  the  store  the 
other  way,  it  made  no  difference."  A.  "No.  I  am  the 
owner  of  the  lot;  there  is  no  incumbrance  on  it,  nothing  save 
the  sum  that  goes  to  Chancery.  After  the  deed  was  signed,. 
Smith  and  Dunbar  called  me  to  the  place,  and  Dunbar  said 
they  were  looking  about  where  the  line  would  run.  Smith 
said  it  would  take  two  feet  off  the  hotel.  Dunbar  said,  we 
will  never  have  any  battle  concerning  that.  I  said,  Oh  no. 
He  afterwards  asked,  what  about  the  part  the  house  stood 
on?  I  said,  we  will  come  to  an  amicable  arrangement  about 
that ;  I  will  lease  it  to  you  for  any  number  of  years.  He 
did  not  say  ray  brother  had  inisled  him  or  made  misrepre- 
sentations as  to  the  boundary  line.  When  he  said,  we 
would  have  no  trouble  about  it,  I  said  it  was  the  first  I 
knew  of  it.  1  said,  we  would  never  have  any  trouble 
about  it.  I  meant  by  that,  as  long  as  I  could  get  a  lease 
and  not  let  him  have  the  land  by  possession,  he  could  have 
the  land  for  the  use  that  he  w^as  occupying  it  ;  that  he 
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would  not  not  get  the  land  by  possession.  I  did  not  tell 
him  so  then.  I  never  thought  I  had  part  of  the  hotel.  I 
did  not  know  at  that  time  the  building  was  on  my  lot." 

TFm.  White  said  :  "  The  day  after  the  sale,  Dunbar  said, 
part  of  the  hotel  stood  on  John's  property,  but  that  Meek 
said,  it  would  be  all  right  as  long  as  he  was  there;  the  wit- 
ness thought  Dunbar  referred  to  James  Meek. 

James  McCutclion,  said.  About  the  end  of  September, 
Dunbar  said  he  had  bought  the  property,  and  that  the  cor- 
ner of  the  building  stood  on  John  Meek's  pro^Derty,  but  he 
did  not  care  for  that  as  he  was  going  to  raise  the  building 
a  story,  and  if  there  would  be  any  trouble  about  it  he  could 
move  it. 

Thomas  Barber,  gave  evidence  to  the  like  effect,  and  that 
Meek  had  said,  he  would  make  it  all  right,  and  he  could 
depend  upon  him. 

Johri  McLean  said,  he  could  move  the  building  for  $20: 
four  men  would  set  it  right  in  two  days.  I  would  not  be 
afraid  to  undertake  it  for  that ;  $40  would  cover  every- 
thing. 

The  learned  Judge,  after  ver}^  considerable  discussion  by 
Counsel,  found  and  decided  as  follows  : 

1.  I  find  that  there  was  no  false  and  fraudulent  repre- 
sentation made  as  alleged  in  the  statement  of  claim,  and 
that  the  allegations  in  that  respect  of  the  statement  have 
not  been  proved. 

2.  I  allow  the  plaintiff  to  amend  b}^  making  John  S. 
Meek  a  party  defendant,  with  apt  words  to  charge  him. 

2tt.  I  find  that  when  lot  three  in  block  two  was  parti- 
tioned between  the  said  defendant  James  Meek,  and  the 
said  John  S.  Meek,  the  defendant  James  Meek  was  to  have 
that  part  thereof  on  which  the  hotel  mentioned  in  the 
statement  of  claim  was  erected,  and  the  defendant  John  S. 
Meek  that  part  thereof  on  which  the  store  was  erected, 
without  reference  to  the  division  line  between  the  north- 
half  and  south-half  of  such  lot,  it  being  supposed  that  the 
hotel  was  wholly  on  the  north-half  and  the  store  on  the 
south-half,  whereas  upon  an  actual  survey  it  appears  that 
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a  small  part  of  such  hotel  projects  over  upon  the  south-half 
of  such  lot. 

3.  John  S.  Meek  is  to  execute  a  conveyance  to  the  plain- 
tiff, in  which  all  proper  parties  are  to  join,  to  be  settled  by 
the  Registrar,  in  case  the  parties  differ  about  the  same,  of  all 
that  part  of  the  south-half  of  lot  number  three,  in  block 
two,  of  the  village  of  Alton,  which  is  covered  by  the  hotel 
mentioned  in  paragraph  three  of  the  statement  of  claim,  or 
over  which  the  hotel  projects. 

4.  The  plaintiff  is  to  pay  the  defendant  James  Meek's 
costs  of  suit. 

5.  And  also  such  costs  as  the  added  defendant  John  S. 
Meek  may  necessarily  incur  in  and  about  the  settling  of 
the  above  mentioned  conveyance. 

•  At  the  Michaelmas  sittings,  December  2,  1881,  Dunbar, 
(of  Guelph)  obtained  an  order  calling  upon  the  defendant 
to  shew  cause  why  the  verdict  for  the  defendant  should  not 
be  set  aside,  and  a  verdict  entered  for  the  plaintiff,  on  the 
ground  that  the  finding  of  the  learned  Judge  on  the 
facts  was  not  supported  by  the  evidence,  the  proper  deduc- 
tion from  the  evidence  being  that  the  defendant  did  make 
the  representation  as  stated  in  the  statement  of  claim, 
knowing  the  plaintiff  was  about  to  act  upon  it,  and  that 
he  did  know  the  representation  was  not  true  ;  and  on  the 
further  ground,  that  the  learned  Judge,  in  weighing  the 
evidence,  held  that  the  plaintiff  having  called  the  defen- 
dant as  a  witness  was  estopped  from  attacking  his  credi- 
bility and  was  bound  by  his  denial. 

On  December  7,  1881,  Dunbar  supported  the  rule.  The 
line  the  defendant  pointed  out  as  the  division  line  between 
the  halves  of  the  lot  was  not  the  division  line.  The  hotel 
sold  by  the  defendant  to  the  plaintiff  stood  in  the  rear  over 
that  line  on  the  adjoining  lot  34  inches.  The  evidence 
shews  that  a  false  representation  was  made.  The  defen- 
dant knew  where  the  true  line  ran,  and  he  wilfully  made 
a  false  representation,  but  even  if  he  were  guilt}^  of  merely 
an  omission  to  inform  the  plaintiff,  it  was  his  duty  to  in- 
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form  him.  Moreover,  assuming  that  he  did  not  know  as  a 
fact,  still  the  means  of  knowledge  being  within  the  defen- 
dant's power,  he  must  be  assumed  to  know.  It  was  con- 
tended by  the  defendant  that  there  was  a  waiver  by  the 
plaintiff.  The  acts  done  by  the  plaintiff  which  are  relied 
upon  as  a  waiver  were  done  when  the  plaintiff  believed 
that  there  was  merely  an  immaterial  encroachment ;  but 
certainly  the  plaintiff  should  not  be  bound  when  it  is  after- 
wards discovered  that  the  encroachment  was  most  sub- 
stantial. The  evidence  shews  that  it  would  cost  the 
plaintiff  upwards  of  $800  to  put  the  hotel  on  the  true  line. 
He  referred  to  Sugden  on  Vendors  and  Purchasers,  8th  Am. 
ed.,  pp.  21-28,  and  14th  English  ed.  pp.  31;  248,  249,  335,, 
344  ;  Frice  v.  Macaulay,  2  DeG.  McN.  &  G.  339  ;  Stanton  v. 
Tattersall,  1  Sm.  &  G.  529  ;  Neivell  v.  Horn,  45  New  Hamp. 
421 ;  Spurr  v.  Benedict,  99  Mass.  463. 

Elgin  Meyers  (of  Orangeville,)  contra.  The  representation, 
to  afiect  a  transaction  of  the  kind,  must  not  only  be  false 
but  fraudulent.  The  evidence  shews  that  the  defendant  was 
not  aware  that  the  hotel  was  not  on  the  true  line.  The 
defendant's  brother  also  stated  that  he  also  was  not  aware 
that  the  hotel  was  on  his  line,  until  he  was  informed  after 
the  purchase  by  the  plaintiff's  husband :  Jennings  v. 
Broughton,  5  DeG.  Mc.  N.  &  G.  126;  Taylor's  Eq.  Jur.,. 
sec.  139  ;  Legge  v.  Croker,  1  B.  &  B.  506;  Vigers  v.  Fike, 
8  CL  &  F.  562,  605,  645  ;  Coates  v.  Bacon,  21  Grant  21 ; 
Henry  v.  Pindar,  22  Grant  257 ;  Thomas  v.  Crooks,  11 
U.  C.  R.  579 ;  Wilde  v.  Gibson,  1  H.  L.  605,  633 ;  Adarnson 
V.  Jarvis,  4  Bing.  66  ;  Bart  on  Vendors  and  Purchasers, 
5th  ed.,  103  ;  Attwood  v.  Bmall,  6  01.  &  F.  232,  395  ;  Sugden 
on  Vendors  and  Purchasers,  14th  ed.,  23.  The  evidence  also 
shews  that  the  plaintiff  bought  with  the  knowledge 
of  the  state  of  the  lot,  and  he  relied  upon  the  owner 
of  it,  John  S.  Meek,  to  make  it  all  right.  The  plain- 
tiff himself  was  in  Court,  and  did  not  give  evidence 
to  deny  anything.  The  building  also  can  be  moved  to  its 
proper  site  for  about  $25  or  $40.  The  evidence  further 
shews  that  the  plaintiff  was  offered  by  John  S.  Meek  a 


206  COMMON  PLEAS  DIVISION,  MICHAELMAS  SITTINGS,  1881. 


lease  of  the  small  piece  of  land  upon  which  the  rear  of  the 
hotel  stands  beyond  the  division  line,  at  a  nominal  rent  for 
15  years,  by  which  time  the  present  frame  building, which  has 
been  erected  for  twenty-five  years  or  more,  will  probably 
be  worn  out.  Under  the  circumstances  there  clearly  can 
be  no  recovery:  Kerr  on  Fraud,  135,  137;  Patterson  v. 
Irwin,  21  C.  P.  132  ;  Commercial  Bank  v.  McGonnell,  7 
Grant  323  ;  Re  Bank  of  Hindostan,  China,  and  Japan 
(Liraited),  42  L.  J.  Ch.  771,  L.  R.  16,  Eq.  417,  L.  R.  9 
Ch.  1. 

Dunhar,  in  reply,  referred  to  Addison  on  Contracts,  7th 
ed.,  496,  503 ;  Taylor's  Equity  Jurisprudence,  p.  57,  sec. 
141 ;  Grant  v.  M%int,  Cooper's  R.  173. 

December  30,  1881.  Wilson,  C.  J. — The  case  proved 
was,  that  the  father  of  James  Meek  and  of  John  S.  Meek 
formerly  owned  the  lot  number  three.  In  1878,  partition 
of  it  was  made  between  the  two  brothers.  The  hotel  was 
on  what  may  be  called  the  west  half,  and  a  store  on  the 
east  half.  James,  the  defendant,  got  the  hotel  property, 
ancl  John  the  store  property?-. 

The  brothers  did  not  know  where  the  true  division  of 
the  lot  into  halves  was.  They  each  believed  the  hotel 
stood  upon  the  actual  west  half  by  measurement,  and  that 
the  true  division  line  ran  between  the  hotel  and  the  store. 

In  August,  1880,  J ames,  the  defendant,  sold  the  hotel  pro- 
perty to  the  plaintiff,  who  was  represented  throughout  the 
w^hole  transaction  by  her  husband.  The  building  was  not 
then  used  for  an  hotel,  but  it  had  been  in  former  years.  The 
plaintiff's  husband  was  an  hotel  keeper,  and  had  kept  an 
hotel  just  opposite  this  building  for  a  few  years,  and  was 
keeping  it  at  the  time  of  the  purchase.  He  sold  out  his 
hotel  to  one  Adams,  and  it  appears  he  did  not  wish  Adams 
to  know  he  was  negotiating  for  this  building  with  the 
intent  of  opening  it  as  an  hotel,  in  case,  as  he  himself  said, 
"Adams  might  not  think  it  was  square." 

Before  the  deed  was  drawn  from  the  defendant  to  the 
plaintiff  the  defendant  and  the  husband  of  the  plaintiff 
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were  upon  the  ground,  and  the  division  line  was  sj^oken  of 
between  them.  The  defendant  said  he  stated  he  did  not 
know  where  the  line  ran.  Dunbar,  the  husband,  said  the 
defendant  stated  it  ran  between  the  two  buildings.  The 
defendant  also  said  that  Dunbar  stated  the  hotel  was 
eiofhteen  inches  over  the  line.  Nothincr  whatever  was  said 
of  the  line  when  the  deed  was  drawn  ;  and  there  are  several 
witnesses  who  said  Dunbar  told  them,  after  the  purchase, 
that  the  difference  could  be  settled  between  him  and  the 
defendant,  or  his  brother. 

The  evidence  shewed  the  building  could  be  removed 
on  to  the  proper  line  for  about  $40,  and  the  only  objection 
then  would  be  that  it  would  not  be  in  a  straight  line  in 
front  with  the  street.  And  it  also  appeared  that  John  S. 
Meek,  the  owner  of  the  land  on  which  the  hotel  projected, 
had  offered  to  give  the  plaintiff  a  lease  for  fifteen  years  of 
the  small  part  of  his  lot  upon  which  the  hotel  did  project 
at  a  nominal  rent,  by  which  time  the  present  frame  build- 
ing would  be  about,  it  was  said,  worn  out,  but  he  refused  it. 

If  the  defendant  did  make  any  representation  as  to  the 
division  line  runnins:  between  the  buildino-s,  the  learned 

O  CD  ' 

Judge  found  it  was  not  falsel}^  or  fraudulently  made. 
What  then  is  the  rule  upon  that  part  of  the  case,  as  to 
representations  ? 

In  Legge  v.  Croker,  1  B.  &  Beatty  50C,  the  plaintiff 
asked  the  defendant  if  the  public  had  a  right  of  way 
through  the  grounds  of  which  the  plaintiff  was  taking  a 
lease,  the  defendant  said  the  public  had  no  such  right, 
but  it  turned  out  they  had. 

The  Lord  Chancellor  said,  at  p.  514:  "Then  arises  the 
question,  whether  under  the  head  of  fraud  or  mistake  the 
defendant  is  bound  to  make  good  the  injury  the  plaintiff 
has  sustained  by  reason  of  the  right  of  way  being  estab- 
lished, and,  if  he  is,  w^hether  that  is  to  be  done  by 
altogether  rescinding  the  contract,  and  cancelling  the  lease, 
or  by  making  compensation  by  way  of  damages.  If  it 
were  a  wilful  misrepresentation,  the  plaintiff  might  be 
entitled  to  relief;  but  where  the  parties  have  expressed 
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their  meaning  by  a  lease,  that  has  been,  with  due  delibera- 
tion, executed ;  and  where  there  is  no  wilful  misrepresen- 
tation, nor  any  mistake,  in  omitting  to  introduce  a  cove- 
nant respecting  this  right  of  way  into  the  deed,  it 
would  be  very  dangerous  to  correct  this  deed  upon  such 
slight  grounds." 

Where  misrepresentations  were  acquiesced  in  after  full 
knowledge,  while  the  party  in  possession  was  working  and 
using  the  property,  the  contract  will  not  be  set  aside: 
Vigers  v.  Pike,  8  CI.  &;  F.  562. 

Where  the  claim  is  to  rescind  the  sale  on  the  ground 
that  the  vendor  concealed  that  a  right  of  way  went  over 
the  land,  and  fraud  is  alleged  but  not  established,  the 
plaintiff  will  not  get  a  decree  upon  any  other  ground  t 
Wilde  V.  Gibson,  12  Jur.  H.  L.  527. 

If  one  party  make  a  representation  which  he  knows  to 
be  false,  but  the  falsehood  of  which  the  other  party  had  no 
means  of  knowing,  the  Court  will  rescind  the  contract : 
Edwards  v.  McLeay,  2  Swanst.  287. 

Specific  performance  was  refused  when  an  important  fact 
was  untruly  stated,  the  inaccuracy  of  which  was  known  to 
the  person  making  it,  and  which  was  calculated  to  induce 
a  belief  of  the  value  of  the  property  not  warranted  by  its 
nature  and  circumstances.  It  was  held  to  be  such  a  mis- 
representation, although  no  wrong  intention  was  imputed 
to  any  one,  which  must  in  equity  be  considered  to  be  a 
fraud:  Price  v.  Macaulay,  2  DeG.  McN.  &  G.  339,  per 
Knight  Bruce,  L.  J. 

In  Jennings  v.  Broughton,  5  DeG.  McN.  &  G.  126^ 
'  23  L.  J.  N.  S.  Ch.  1000,  Knight  Bruce,  L.  J.,  said :  "  Three 
questions  arose  :  first,  whether  in  the  statements  concerning 
the  mines  published  by  the  defendants  there  were  any 
untrue  assertions  which,  if  taken  as  true,  added  to  the 
value,  and  were  not  conjectural  merely  ?  secondly,  was  any 
such  statement  made  without  belief  in  its  truth  by  those 
making  it?  and,  thirdty,  was  the  belief  entertained  without 
fair  gro^  '  "  \  R  the  first  of  these  points  were  decided 
against       ^    intiff,  the  other  two  would  become  imma- 
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terial,  but  if  the  first  were  decided  in  his  favour,  still,  if 
the  Court  was  against  him  on  the  other  two,  his  case  must 
fail." 

A  house  described  to  be  number  58,  on  the  north  side  of 
Pall  Mall,  opposite  Marlborough  House,  was  held  tO' 
be  inaccurately  described,  when  it  was  situated  behind 
number  57,  and  was  only  connected  with  Pall  Mall  by  a 
narrow  passage  leading  through  the  ground  floor  of  No, 

57,  and  communicating  with  the  street  by  a  door  numbered 

58,  and  the  sale  would  have  been  rescinded  if  the  misde- 
scription had  not  been  waived :  Stanton  v.  Tatter  sail,  17  Jur.. 
967. 

Describing  property  for  sale  as  an  immediate  absolute 
reversion  falling  into  possession  on  the  death  of  the  tenant 
for  life,  who  was  seventy  years  of  age,  when  the  property 
was  subject  to  three  mortgages,  so  that  it  was  an  equity  of 
redemption  ouly  in  a  reversion  which  could  be  given,  was 
such  a  misdescription  as  to  invalidate  the  sale  :  Torrance 
V.  Bolton,  L.  R.  8  Ch.  118. 

It  was  contended  in  that  case  that  a  mere  mistake  was 
not  sujficient  to  avoid  the  sale,  and  that  fraud  must  be 
shewn ;  and  Sugden  on  Vendors  and  Purchasers,  14th  ed., 
244,  was  referred  to. 

James,  L.  J.,  said  as  to  the  latter  point,  at  p.  124  :  "  The 
word  fraud  therein,  is  nomen  generalisimum,  and  it 
must  not  be  construed  so  as  to  mislead  persons  into  the 
notion  that  contracts  for  the  sale  and  purchase  of  lands 
are  in  any  respect  privileged,  so  as  to  be  free  from  the 
ordinary  jurisdiction  of  the  Court  to  deal  with  them  as  it 
deals  with  any  other  instrument  or  any  other  transactions 
in  which  the  Court  is  of  opinion  it  is  unconscientious  for 
a  person  to  avail  himself  of  the  legal  advantage  which  he 
has  obtained.  Indeed,  the  books  are  full  of  cases  in  which 
the  Court  has  dealt  with  contracts  of  that  kind — con- 
tracts obtained  by  persons  from  others  over  whom  they 
have  dominion,  contracts  obtained  by  persons  in  a  fiduciary 
position,  contracts  for  the  sale  of  shares  oti^^i  "  ^  direc- 
tors through  misrepresentation  contained  in' a  pectus, 
27 — VOL.  XXXII  C.P.D. 
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in  respect  of  which  it  was  never  necessary  to  allege  or 
prove  the  directors  wf-re  wilfully  guilty  of  moral  fraud 
in  what  they  had  done." 

The  rule  as  to  damages  is  thus  laid  down  :  "  If  a  person 
-enters  into  a  contract  for  the  sale  of  real  estate  knowing 
he  has  no  title  to  it,  nor  any  means  of  acquiring  it,  the 
purchaser  cannot  recover  damages  beyond  the  expenses  he 
has  incurred  b}^  an  action  for  the  breach  of  the  contract; 
he  can  only  obtain  other  damages  by  an  action  for  deceit :" 
Per  Lord  Chelmsford,  Bain  v.  Fothergill,  L.  R.  7  H.  L. 
148,  at  p.  207. 

In  Manson  v.  Thacker,  L.  R.  7  Ch.  D.  620,  application  was 
made  by  a  purchaser  of  property  sold  under  decree  for 
compensation  in  respect  of  an  underground  culvert,  not  dis- 
covered by  the  particulars  of  sale,  through  which  other 
persons  had  a  right  to  the  flow  of  water.  The  purchase 
money  was  paid  and  title  given.  After  his  conveyance  the 
purchaser  discovered  about  the  culvert. 

Malins.  V.  C,  said,  at  p.  623 :  "  I  apprehend  that  upon 
«very  principle  the  purchaser,  having  investigated  the  title 
and  looked  at  the  property,  must  be  taken  to  have  been 
satisfied.  I  do  not  express  any  opinion  whether  he  might 
not  have  been  entitled  to  compensation,  or  even  to  rescind 
his  contract,  if  he  had  discovered  the  culvert  before  he 
completed  his  purchase.  But  the  purchaser  here  has  had 
ample  opportunity  of  examining  the  property,  for  there 
was  no  concealment,  and  he  ought  to  have  discovered  this 
defect  before  he  completed  his  purchase." 

In  that  case  no  fraud  was  charged,  but  it  was  said,  in 
case  of  fraud,  compensation  could  be  given  as  well  after  as 
before  the  conveyance,  but,  without  a  fraudulent  mis- 
representation relief  would  not  be  given  after  the  convey- 
ance had  been  executed. 

If  the  agreement  of  sale  be  rescinded  on  the  vendor's 
application,  he  cannot  claim  damages  for  breach  of  it : 
Henty  v.  Schroder,  L.  K.  12  Ch.  D.  666. 

If  the  defendant  said  he  would  give  the  title  he  got  from 
Ohancery  it  was  the  plaintiff's  duty  to  see  that  title,  and, 
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not  doing  so,  she  was  to  blame,  and  is  not,  in  the  absence 
of  all  fraud,  entitled  to  relief:  Coates  v.  Bacon,  21  Grant  21. 

These  cases  establish  that,  as  the  plaintiff  knew  of  the 
hotel  standing  over  upon  part  of  the  adjoining  lot  before 
conveyance,  and  made  no  objection  to  it  at  the  time  of 
conveyance,  nor  provided  for  it  in  the  conveyance,  she  has 
no  remedy  against  the  defendant. 

Her  husband  was  acting  for  her,  and  the  property  was 
■conveyed  to  her  at  her  husband's  request,  because  he  was 
in  financial  difficulty.  His  agency,  therefore,  if  it  be  one, 
is  one  of  the  widest  scope  and  capacity.  And  he  agreed 
with  the  defendant  that'  they  might  settle  it,  or  that  it 
might  be  settled  with  John  S.  Meek,  the  brother  of  the 
defendant. 

There  was  not  the  slightest  pretence  therefore  for  this 
action  to  rescind  the  agreement,  nor  can  the  plaintiff  claim 
compensation  for  improvements  made  while  still  retaining 
the  property  and  with  a  knowledge  of  the  alleged  difficulty  ; 
nor  can  she  claim  damages  if  the  contract  be  rescinded,  as 
there  was  no  fraud  nor  the  least  ground  for  charging  it, 
nor  wilful  misrepresentation,  nor  that  it  was  untrue  to 
the  knowledge  of  the  defendant :  Bidgrave  v.  Hurcl,  72 
L.  T.  Journal,  10th  December,  1881,  p.  97,  in  the  Court  of 
Appeal.  And  as  the  case  is  based  throughout  upon  fraud, 
;and  fails  upon  that  ground,  it  will  not  be  put  upon  any 
other  ground. 

The  plaintiff  has  also  encumbered  the  property  with  a 
morto^aofe  to  one  Smith,  and  has  otherwise  dealt  with  the 
property  in  a  manner  inconsistent  with  a  claim  to  rescission. 

If  an  action  will  lie  for  anything,  what  could  the  plain- 
tiff recover  unless  John  S.  Meek  can  be  made  to  convey 
the  piece  of  land  in  dispute,  by  way  of  damages  ?  The 
house  can  be  moved  off  the  adjoining  land  for  about  $40  ; 
or  the  plaintiff  can  get  a  lease  of  the  disputed  land  for 
fifteen  years,  at  a  merely  nominal  rent,  by  which  time  the 
durability  of  the  hotel  will  be  sorely  strained,  if  it  be  not 
quite  worn  out ;  at  the  end  of  which  period  the  plaintiff 
<can  build,  if  she  desire  to  build,  entirely  within  her  own 
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limits,  without  taking  from  John  S.  Meek  any  portion  of 
his  lot. 

The  plaintiff  claims  an  allowance  of  $800,  because,  if 
the  building  was  moved  "  it  would  look  odd,"  by  not  being 
quite  on  a  line  with  the  street  in  front. 

Then  as  to  John  S.  Meek  being  made  a  party  to  this 
action  for  the  purpose  of  conveying  the  land  in  dispute  to 
the  plaintiff. 

There  is  one  answer  to  it,  and  it  is  that  the  plaintiff  has 
placed  her  cause  of  action  upon  the  ground  of  fraud  and 
false  representation  on  the  part  of  the  defendant,  and  has 
asked  for  a  rescission  of  the  contract,  and  for  compensation 
and  damages  by  reason  of  that  fraud;  and  having  failed  to 
establish  such  a  case,  the  Court  will  not  permit  him  to 
change  his  ground,  and  to  frame  an  entirely  different  cause 
of  action. 

Besides,  I  am  not  prepared  to  say  that  John  S.  Meek  can 
be  compelled  to  make  the  conveyance  of  the  land  in  ques- 
tion without  compensation  of  some  kind.  It  is  quite 
possible  if  he  and  his  brother  both  thought,  as  seems  ta 
have  been  the  case,  that  James  was  getting  the  hotel 
property  just  as  it  was  under  the  designation  of  the  west 
half  of  the  lot,  or  by  whatever  othei  description  was  given 
of  it,  and  John  the  store  lot,  the  possession  might  be 
secured  to  each  according  to  that  understanding.  But 
yet  it  was  intended  that  each  should  have  half  the  lot;  and,, 
if  John  be  obliged  to  convey  the  piece  of  land  now  in  dis- 
pute to  James,  I  should  think  it  would  be  upon  being 
compensated  for  the  loss  of  an  equal  half  of  the  lot ;  or  the 
Court  might  impose  upon  him  some  other  condition,  such 
as  to  demise  the  small  piece  of  land  to  James  for  so  many 
years  at  a  nominal,  or  other  small  rent,  until  the  hotel 
became  ruinous  and  a  rebuilding  became  necessary. 

It  may  be  quite  reasonable  and  proper  if  James  can 
enforce  any  right  in  this  respect  against  John,  the 
plaintiff  as  the  purchaser  from  James  should  be  entitled  ta 
exercise  the  like  power. 

But  what  right  James  could  have  had  against  John  for 
an  assurance  of  his  title  to,  or  occupancy  of,  the  land  either 


DUNBAR  V.  MEEK. 


218 


in  perpetuity  or  for  a  temporary  period,  and  with  or  with- 
out conditions,  does  not  arise  in  this  action,  because  it  is 
not  framed  for  any  i^elief  of  this  kind. 

It  is  part  of  the  plaintiff's  rule,  but  it  was  not  argued  by 
her  counsel,  that  the  learned  Judge  ruled  the  plaintiff  hav- 
ing called  the  defendant  as  a  witness  in  support  of  her 
case,  could  not  attack  the  defendant's  credibility  as  such 
witness.  I  do  not  see  that  on  the  notes,  although  the 
plaintiff's  counsel,  while  calling  the  defendant  as  a  witness, 
contended  he  did  not  thereby  make  the  defendant  the 
plaintiff's  witness. 

A  party  calling  the  opposite  party  as  a  witness  makes 
him  his  witness  to  all  intents  and  purposes.  There  was  a 
case  in  the  Mail,  London  Paper,  a  few  days  ago,  in  which 
the  Judge  declared,  if  he  were  called,  he  would  be  con- 
sidered as  an  ordinary  witness  of  the  party  who  called  him. 

The  rule  as  to  impeaching  a  party's  own  witness  is  laid 
down  in  R.  S.  0.  ch.  62,  sec.  27,  and!  am  sure  that  declara- 
tion of  the  law  was  not  violated  on  this  trial. 

I  am  satisfied  in  this  case  there  was  no  fraud  or  false 
representation  made  or  proved  by  the  defendant  as  alleged. 
It  is  impossible  there  can  be  a  rescission  of  the  contract,  for 
the  reasons  already  given.  There  can  be  no  claim  for 
improvements  made  with  a  knowledge  of  all  the  facts. 

There  can  be  no  damages  awarded,  because  the  case  of 
fraud  has  failed.  John  S.  Meek  cannot  in  this  action, 
framed  as  it  is,  and  which  has  failed  as  it  has,  be  made  a 
party  to  convey  to  the  plaintiff.  And  I  doubt  if  he  can  be 
compelled  to  convey  without  compensation,  or  upon  some 
other  special  and  reasonable  terms.  But  I  do  not  know  the 
facts  respecting  the  partition  which  was  made,  to  be  able  to 
speak  upon  that  point  with  anything  like  certainty. 

I  am  clearly  of  opinion  the  action  has  wholly  failed,  and 
that  the  amendment  making  John  S.  Meek  a  party  to  it 
should  be  struck  out. 

The  order  will  be  discharged  in  other  respects  with  costs. 

Galt  and  Osler,  JJ.,  concurred. 

Order  discharged. 
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MEMORANDA, 

During  Trinity  term,  the  following  gentlemen  were  called 
to  the  Bar  : 

Mayne  Campbell,  George  Anthony  Watson,  John 
Sanders  Macbeth,  Horace  Edgar  Crawford,  George 
Gordon  Mills,  Jeffrey  Agar  McCarthy,  Charles 
Miller,  Allan  McNab,  James  Scott,  Conrad  Bitzer, 
William  Elliott  Macara,  Samuel  George  McKay, 
James  Brock  O'Brian,  Frederick  Herbert  Thompson, 
Frederick  William  Kittermaster,  Alexander  Ford, 
James  Walter  Currie,  Edward  Norman  Lewis,  Fred- 
erick Case,  Abraham  Nelles  Duncombe,  William 
Franklin  Morphy,  Frederick  Faber  Harper,  Solomon 
George  McGill.  . 

During  Michaelmas  term,  the  following  gentlemen  were 
called  to  the  Bar  : 

Charles  Crossley  Going,  Archibald  James  Sinclair 
Sidney  Wood,  Earnest  Y.  D.  Bodwell,  Frank  Marshall 
McDouGALL,  Archibald  Stewart,  William  Proudfoot, 
William  Cayley  Hamilton,  John  Russell,  Rufus 
Shorey  Nevell,  George  William  Beynon,  Thomas 
Trevor  Baines,  George  Miles  Lee,  Henry  Gale,  John 
Reeve  Lavelle,  Daniel  Eraser  McWatt,  Alfred 
Beverley  Cox,  John  Henry  D.  Munson,  Edward  A. 
Peck,  Victor  Chisholm,  William  Humphrey  Bennett, 
George  H.  Muirhead,  Frank  Andrew  Hilton,  George 
Henry  Smith,  Nathaniel  Mills,  Newenham  P.  Graydon, 
Henry  Boucher  Weller,  John  Lawrence  Dowlin, 
Robert  Cassidy. 


RULES  OF  COUET. 


215 


THE  HIGH  COURT  OF  JUSTICE  OF  ONTARIO. 


Monday,  22nd  August^  188K 

I.  It  is  ordered  by  the  Judges  of  the  High  Court  that  one  of 
the  Judges  of  the  Queen's  Bench  Division,  or  of  the  Common 
Pleas  Division,  shall  sit  in  open  Court  in  Osgoode  Hall  every 
week,  except  during  the  long  vacation  and  except  during  the 
period  from  the  twenty-fourth  day  of  December  to  the  sixth  day 
of  January,  both  days  inclusive,  for  the  purpose  of  disposing  of  , 
all  Court  business  in  the  said  Divisions  which  may  be  transacted 
by  a  single  Judge. 

II.  Such  sittings  shall  be  held  on  Tuesday  and  Friday  of  each, 
week,  and  on  such  other  days  as  the  Judge  holding  such  sittings 
may  direct. 

III.  One  of  the  Judges  of  the  Chancery  Division  of  the  said 
High  Court  shall  sit  in  open  Court  in  Osgoode  Hall  every  week, 
except  during  the  long  vacation  and  except  during  the  period 
from  the  twenty-fourth  day  of  December  to  the  sixth  day  of 
January,  both  inclusive,  for  the  purpose  of  disposing  of  all  busi- 
ness of  the  said  Division  which  may  be  transacted  by  a  single 
Judge. 

IV.  The  business  before  the  said  Judge  shall  be  taken  as 
nearly  as  may  be  as  provided  by  the  General  Orders  of  the  Court 
of  Chancery. 

Y.  Demurrers  and  special  cases  shall  be  set  down  to  be  heard, 
and  notice  thereof  given  to  the  opposite  party  six  days  before  the 
day  on  which  they  are  to  be  heard. 

VI.  A  copy  of  the  demurrer  book  or  of  the  special  case  shall 
be  left  with  the  Registrar  of  the  Division  in  which  the  action  is 
pending,  for  the  use  of  the  Judge  before  whom  such  demurrer  or 
special  case  is  to  be  heard,  two  days  before  the  day  appointed  for 
the  hearing  thereof. 

YII.  All  rules  or  orders  7i{s{  directed  to  be  issued  by  the 
Judge  shall  be  four-day  rules,  and  shall  be  set  down  to  be  heard 
at  the  first  sittings  of  the  Judge  in  open  Court,  for  arguments 
after  the  same  are  returnable,  unless  otherwise  ordered  by  the- 
said  Judge. 
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VIII.  The  proceedings  before  a  Judge  sitting  as  aforesaid  shall 
«hew  on  their  face  in  any  jaidgment,  decree,  rule,  or  order  to  be 
given  or  made  that  the  business  was  carried  on  before  a  single 
'  Judge,  as  follows  : — "  In  the  High  Court  of  Justice  for  Ontario. 

Before  the  Hon.  Mr.  Justice  "  \naming  the  Judge]. 

IX.  It  is  ordered  that  the  Divisional  Courts  of  the  High 
Court  do  meet  on  Tuesday,  the  twenty-third  day  of  August, 
instant,  at  eleven  o'clock,  a.m.  . 

Thursday,  '25th  August,  1881. 

X.  All  mortgages,  stocks,  funds,  annuities,  and  securities,  and 
all  interest  and  estate  therein  ;  and  all  moneys  and  effects  stand- 
ing in  the  name  of  the  Accountant  of  the  Court  of  Chancery  or 
the  Referee  in  Chambers,  or  any  other  officer  named  by  the 
Court  of  Chancery,  or  in  the  name  of  the  Clerk  of  the  Crown  and 
Pleas  of  the  Court  of  Queen's  Bench,  or  of  the  Clerk  of  the 
Crown  and  Pleas  of  the  Common  Pleas,  on  the  21st  day  of 
August,  1881,  be  and  the  same  are  hereby  transferred  to  and 
vested  in  the  Accountant  of  the  Supreme  Court  as  such 
Accountant,  subject  to  the  same  trusts  as  respectively  attach 
thereto,  and  the  same  officers  are  to  execute  all  necessary  cheques 
or  documents  to  effect  a  formal  transfer  thereof 


SUPREME  COURT  OF  ONTARIO. 

Thursday,  2Dth  August,  1881. 

General  Rules 

Made  under  the  authority  of  sec.  54  of  the  Ontario  Judicature 
Act. 

495.  These  Rules  may  be  cited  as  the  Rules  of  the  Supreme  Court 
of  Ontario,  1881,  or  each  separate  Rule  may  be  cited  as  if  it  had 
been  one  of  the  Rules  of  the  Supreme  Court,  and  had  been  num- 
bered by  the  number  of  the  Rule  mentioned  in  the  margin, 

.^gg  In  Rule  45,  sub-sec.  (d),  the  word  "  act"  is  hereby  substituted 
for  the  word  "  action"  in  the  first  line  thereof. 

.^97^  In  Rule  74,  sub-sec.  (a),  the  word  "  satisfied"  is  hereby  substi- 
tuted for  the  word  "  notified"  in  the  third  line  thereof. 
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498.  In  Kule  246,  sub-sec.  {a),  the  word  "produce"  is  hereby  sub- 
stituted for  the  word     prove  "  in  the  third  line  thereof. 

499.  In  Rule  352,  sub-sec.  (h),  the  word  "  periods  "  is  hereby  sub- 
stituted for  the  word  "  period,"  in  the  fourth  line  of  the  said 
sub-section. 

500.  In  Rule  376  the  word  "  proceeding  "  is  hereby  substituted  for 
the  word  "  proceedings  "  in  the  fourth  line  thereof. 

501.  Rule  100  is  hereby  amended  by  inserting  after  the  word  "sum- 
mons," in  the  fourth  line  thereof,  the  words  "  or  on  notice,  as 
the  case  requires." 

502.  Rule  78  is  amended  by  adding  after  the  word  behalf,"  in  the 
last  line,  the  words  "  in  which  the  reference,  when  requu^ed  by 
the  practice,  shall  be  to  the  Master  or  Local  Master." 


Monday,  6th  September,  1881. 

503.  Where  a  seal  is,  under  the  fifty-first  section  of  the  Judicature 
Act,  impressed  on  any  document  which  before  the  passing  of 
the  said  Act,  did  not  require  to  be  sealed,  the  fee  of  fifty  cents 
mentioned  in  the  fifty-third  section  of  the  Superior  Courts  of  Law 
Act  (R.  S.  O.,  cap.  39)  shall  not  be  payable  on  such  document. 


Tuesday,  Zrd  January,  1882. 

504.  Copies  of  orders  dispensing  with  payment  of  money  into  Court 
are,  in  all  cases  to  be  left  with  the  Accountant  forthwith,  after 
entry  thereof. 

505.  Where  infants  are  concerned,  no  order  dispensing  with  pay- 
ment of  money  into  Court  is  to  be  made  without  notice  to  the 
guardian  ad  litem  of  the  infants. 

506.  No  conveyance  of  the  lands  of  infants  is  to  be  settled  until 
evidence  is  produced  to  the  officer  settling  the  same  of  the  pur 
chase  money  having  been  paid  into  Court,  or  of  the  payment 
thereof  into  Court  having  been  dispensed  with ;  and  in  cases 
where  there  is  to  be  a  mortgage  for  part  of  the  purchase  money, 
until  evidence  is  given  to  the  said  officer  of  such  mortgage  having 
been  registered  and  deposited  with  the  Accountant. 

28 — VOL.  XXXII  C.  P.  D. 
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507.  It  shall  be  the  duty  of  the  official  guardian  to  see  that 
moneys  payable  on  mortgages  held  by  the  Accountant  in  which 
persons  from  whom  the  said  guardian  has  acted  are  interested,  are 

'  promptly  paid,  and  that  the  mortgaged  premises  are  kept  properly 
insured,  and  that  the  taxes  thereon  are  duly  paid. 

Saturday,  l^th  January,  1882. 

508.  It  shall  not  be  necessary  for  the  Deputy  Clerk  of  the  Crown 
or  Deputy  Registrar  to  transmit  to  the  principal  Clerk  or 
Registrar  of  the  several  divisions  of  the  High  Court  at  Toronto, 
the  original  roll  and  the  papers  of  or  belonging  to  the  same,  pur- 
suant to  section  303  of  the  Common  Law  Procedure  Act,  and 
rule  419  of  the  Judicature  Act,  but  instead  thereof,  every 
Deputy  Clerk  of  the  Crown  and  Deputy  Registrar,  shall  once  in 
every  three  months  transmit  to  such  principal  Clerk  or  Registrar 

.  at  Toronto  a  list,  in  the  form  hereinafter  mentioned,  of  all  judg- 
ments which  have  been  entered  by  him  during  such  period  ;  and 
from  the  said  lists  the  principal  Clerks  or  Registrars  shall  pre- 
pare and  from  time  to  time  keep  up  a  general  index  or  list  of 
judgments,  which  shall  be  open  to  inspection  by  all  persons  inter- 
ested upon  upon  payment  of  the  usual  fee. 

FOEM. 

List  of  judgments  entered  in  the  office  of  the  Deputy  Clerk  of  the 
Crown  (or  Deputy  E-egistrar  as  the  case  may  be)  of  the  county  of 
during  the  three  months  ending  the  day  of  18  . 

(1)  Plaintiff  Defendant. 

(2)  Date  of  entry  of  Judgment.  . 

(3)  The  amount  recovered  or  other  relief  given  exclusive  of  costs. 

(4)  The  amount  of  costs  taxed. 

509.  All  orders  issued  by  a  local  officer  which  require  to  be  entered 
shall  be  entered  at  the  office  of  such  local  officer  only  (See  R.  418.) 

510.  In  view  of  the  state  of  business  in  the  several  Courts,  and  of 
doubts  that  have  arisen  upon  the  construction  of  rules  316  and  317, 
it  is  ordered  that  were,  at  or  after  the  trial  of  an  action  by  a  jury, 
the  Judge  has  directed  that  any  judgment  be  entered,  any  party 
may,  without  any  leave  reserved,  apply  to  set  aside  such  judgment, 
and  to  enter  any  other  judgment,  on  the  ground  that  the  judgment 
directed  to  be  entered  is  wrong,  by  reason  of  the  Judge  having 
caused  the  finding  to  be  wrongly  entered  with  reference  to  the  find- 
ing of  the  jury  upon  the  question  or  questions  submitted  to  them. 
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Where  at  or  after  the  trial  of  an  action  before  a  Judge  the  Judge 
has  directed  that  any  judgment  be  entered,  any  party  may,  with- 
out any  leave  reserved,  apply  to  set  aside  such  judgment,  and  to 
enter  any  other  judgment,  upon  the  ground  that  the  judgment  so  > 
directed  is  wrong,  and  such  application  may  in  either  of  the 
above  cases  be  to  a  Divisional  Court  of  the  High  Court,  or  to 
the  Court  of  Appeal,  and  this  rule  is  to  be  substituted  for  rules 
316  and  317. 

511.  In  every  case  in  which  judgment  is  entered  without  trial  or 
or  the  decision  of  a  Court  or  Judge  or  order  as  to  the  costs,  and  . 
where  the  amount  of  judgment  ^^rim4  facie,  appears  to  be  within  < 
the  jurisdiction  of  an  Inferior  Court,  the  taxing  officer  shall  not 
tax  full  costs  of  the  High  Court,  without  proof  on  affidavit  to 
his  satisfaction  that  the  suit  was  properly  instituted  therein  ;  and 

if  properly  within  the  jurisdiction  of  the  County  or  Division 
Courts,  then  the  taxation  shall  be  on  the  scale  of  fees  in  such 
Courts,  subject  to  revision  as  in  other  cases. 

512.  In  case  of  trial  by  jury,  and  the  Judge  or  Court  makes 
no  order  respecting  the  costs,  under  rule  428,  the  taxation  of 
costs  shall  be  under  such  scale  of  allowance  only  as  would  have 
been  applicable  before  the  passing  of  the  J udicature  Act ;  and 
the  event  shall  in  such  case  be  to  recover  costs  according  to  such 
scale,  subject  to  such  rights  of  set  off  as  to  costs  as  apply  under 
the  Common  Law  Procedure  Act. 

513.  Discovery  may  be  obtained  under  rule  222  after  the  defence 
is  delivered,  or  after  the  time  for  delivering  the  defence  has 
expired. 


:^^:^''0b  10' 
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TARIFF  OF  FEES 

MADE  BY  THE  JUDGES  OF  THE  SUPREME  COURT 
OF  JUDICATURE  FOR  ONTARIO, 

THE  10th  DAY  OF  SEPTEMBER,  A.D.  1881 


From  and  after  the  twenty-second  day  of  August,  1 881,  the  Table 
OF  Costs  following  shall  be  that  according  to  which  all  Costs 
in  Civil  Actions  in  the  High  Court  of  J ustice  for  Ontario 
shall  be  allowed  and  taxed,  and  no  other  fees,  costs,  or 
charges  than  therein  set  down  shall  be  allowed  in  respect  of 
the  matters  thereby  provided  for. 


TABLE  OF  COSTS. 

Oeneral  Allowance  for  Plaintiffs  aad  Defendants  as  well  as 
between  Solicitor  and  Client  as  between  Party  and  Party, 
approved  by  the  Judges  of  the  Supreme. Court  of  Judicature 
for  Ontario,  this  tenth  day  of  September,  A.D.  1881. 


1  Instructions  to  Sue  in  Undefended  Cases    $3  00 

2  In  Defended  Cases    4  00 

3  Instructions  to  Defend  •   4  00 

Writs. 

4  All  Writs  except  Subpcenas  and  concurrent  and 

renewed  Writs    2  00 

6  Concurrent  Writ    1  50 

6  Renewed  Writ   1  50 

If  over  four  folios,  for  every  folio   0  20 

7  Subpoena  Ad  Testificandum   1  00 

■8  Subpoena  Duces  Tecum   1  25 

If  over  four  folios,  additional  per  folio    0  15 

9  Notice  of  Writ  for  Service  in  lieu  of  Writ  out  of 

Jurisdiction  and  cojDy   1  00 
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10  (Alias  and  subsequent  Writs  to  be  allowed  as  originals) 

11  Special  Indorsement  cf  Writ  of  Summons   fl  00' 

12  Note. — Above  allowances  to  include  all  charges  for 

attending  for  and  delivering  to  the  Officer,  and 
for  all  notices  required  to  be  indorsed  on  Writ, 
except  as  above  provided  for. 

Copy  and  Service  of  Writs  of  Summons,  and  other  Process- 


13  For  copy,  including  copy  of  notices  required  to  be 

indorsed,  each    1  00 

If  over  four  folios,  for  every  additional  folio  ....  010 

14  Service  of  each  copy  of  Writ,  if  not  done  by  the 

Sheriff  or  an  Officer  employed  by  him,  when 
taxable  to  Solicitor  on  Sheriff's  default    1  00 

15  If  served  at  a  distance  of  over  two  miles  from  the 

nearest  place  of  business  or  office  of  the  Solicitor 
serving  same,  for  each  mile  beyond  such  two 
miles    0  13 

16  (For  Service  of  Writ  out  of  Jurisdiction,  such 

allowance  to  be  made  as  the  Taxing  Officer 
shall  think  fit.) 

Instructions  after  Commencement  of  Action. 

17  To  Counsel  in  special  matters    1  00' 

18  To  Counsel  in  common  matters   0  50 

19  For  special  affidavits  when  allowed  by  the  Taxing 

Officer    1  00 

20  For  Pleadings  in  action   1  50 

21  For  Counter-Claim,  when  such  Claim  could  not  here- 

tofore form  the  subject  of  a  set-off    2  00 

22  For  Reply  to  such  Counter-Claims    2  00 

23  To  amend  any  pleading  when  the  amendment  is 

occasioned  by  a  pleading  other  than  a  demurrer 

of  the  opposite  party   2  00 

24  For  Confession  of  Defence  under  Rule  157   2  00 

25  For  Special  Case  in  course  of  action    2  00 

26  For  Special  Case  when  no  Writ  issued,  or  Pleadings 

had,  and  no  instructions  to  sue  allowed    3  00 

27  To  add  parties  by  order  of  Court  or  Judge    2  00 

28  For  Brief   2  00 

29  For  every  Suggestion   1  00 

30  For  adding  Parties  in  consequence  of  marriage, 

death,  assignment,  &c   1  00 

31  For  Issue  of  Fact,  by  Consent,  or  Judge's  Order.  ...     2  00 

32  To  defend  added  Parties  after  suggestion  of  death  of 

original  party,  or  on  revivor   2  00 
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33  For  Confession  of  action  in  ejectment  as  to  the 

whole,  or  in  part   $1  00 

34:  To  Strike  or  Reduce  Special  Jury   2  00 

■35  For  such  other  important  step  or  proceeding  in  the 
suit  as  the  Taxing  Officer  is  satisfied  warrants 
such  a  charge   2  00 

Drawing  Pleadings,  &c. 

36  Statement  of  Claim   2  00 

37  If  above  ten  folios,  for  every  folio  above  ten,  in 

addition   0  20 

38  Statement  of  Defence,  if  five  folios  or  under    2  00 

39  If  above  five  folios,  for  every  folio  in  addition   0  20 

40  Statement  of   Defence  and  Counter-Claim,  up  to 

fifteen  folios   *  . .  .     3  00 

41  For  every  folio  over  fifteen   0  20 

42  Reply  and  other  Pleadings  for  or  on  behalf  of  Plaintiff 

or  Defendant   2  00 

43  If  above  ten  folios,  for  every  folio  in  addition   0  20 

44  Demurrer    2  00 

45  Petition,  per  folio   0  20 

46  Issue  for  Trial  of  Facts  by  Agreement  or  Order,  for 

every  folio   0  20 

47  Special  Case,  per  folio    0  20 

48  Drawing  Interrogatories  or  Answers  for  any  purpose 

required  by  law,  including  engrossing,  per  folio    0  20 

49  (The  above  charges  include  engrossing,  but  not  copies 

to  file  or  serve.) 

50  Taking  Cognovit  and  entering  Judgment  thereon 

when  there  has  been  no  previous  proceeding 

and  the  true  debt  does  not  exceed  $200   8  00 

51  For  same  services  when  the  true  debt  exceeds  $200 .  .  12  00 

52  Drawing  and  engrossing  Cognovit  and  attending 

Execution  when  there  have  been  previous  pro- 
ceedings .   2  00 

Copies. 

53  Of  Pleadings,  Brief,  and  other  Documents,  when  no 

other  provision  is  made,  and  copies  properly 

allowable   0  10 

54  Certified  Copy  of  Pleadings  or  issue,  for  use  of  Judge  1  50 

55  For  every  folio  above  fifteen,  per  folio   0  10 

56  Of  Special  and  Common  Orders  of  Court   0  75 

-57  Of  Special  Order  of  Court  above  three  folios,  per  folio  0  20 

58  Of  Summons,  or  Order,  of  a  Judge    0  50 
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Notices,  including  Copy. 


^9  Of  Appearance,  when  duly  entered  and  Notice  given 

on  the  day  of  A  ppearance,  but  not  otherwise  .  .  $0  50 

60  To  Sheriff,  to  discharge  Prisoner  out  of  Custody ....  050 

61  Notice,  in  Action  for  Recovery  of  Land,  to  Defend  for 

part  of  Premises  :  not  to  be  allowed  when  Defence 
limited  by  Appearance    1  00 

62  If  above  three  folios,  per  folio  in  addition    0  20 

63  Notice  of  Claimant's  or  Defendant's  title  in  Action  for 

Pecovery  of  Land,  same  fees, 

64  Notice  of  Entry  of  Appearance  in  Action  for  Recovery 

of  Land  by  a  party  not  named  in  Writ    0  50 

65  Notice  of  Admission  of  Pight  and  Denial  of  Ouster 

by  a  joint  tenant    0  50 

66  If  above  three  folios,  for  every  folio  additional    ....     0  20 

67  Of  Discontinuance  and  one  copy    0  50 

68  For  every  additional  copy,  per  folio   0  10 

69  Of  disputing  amount  of  claim    0  50 

70  Of  Confession  of  Action  in  Action  for  Recovery  of 

Land,  as  to  whole  or  part   0  50 

71  Notice   in  lieu  of  Statement  of  Claim,  and  one 

copy    0  50 

72  Por  every  additional  copy,  per  folio   0  10 

73  Of  Trial  or  Assessment  and  one  copy    0  50 

74  For  every  additional  copy,  per  folio   0  10 

75  Demand  of  Residence  of  Plaintiff   0  50 

76  Demand  of  names  of  partners    0  50 

77  All  Common  Notices  not  above  specified   0  50 

78  Notice  to  Admit  and  Produce,  if  not  exceeding  two 

folios  and  one  copy   0  50 

79  For  every  additional  copy,  per  folio   0  10 

80  For  each  necessary  folio  above  two    0  20 

81  Notice  of  setting  down  on  Motion  for  J udgment,  or 

on  further  direction  and  one  copy    0  50 

82  For  every  additional  copy,  per  folio   0  10 

83  Notice  of  Motion  in  Court  or  Chambers,  engrossing 

and  copy  to  serve,  per  folio    0  20 

■84  For  every  additional  copy,  per  folio.   0  10 

S5  Notice  of  Taxation  or  Appointment  to  tax,  and  one 

copy    0  50 

■86  For  every  additional  copy,  per  folio   0  10 

^7  For  preparing  and  filling  up  for  Service  in  any  Cause 
or  Matter,  each  Notice  to  Creditors  to  prove 
Claims,  and  each  Notice  that  Cheques  may  be 
received,  specifying  the  amounts  to  be  received 
for  principal  and  interest,  and  costs,  if  any — 
including  mailing   0  25 
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88  Notice  of  filing  Affidavits,  when  required,  and  one 

copy  (only  one  notice  to  be  allowed  for  a  set  of 
affidavits  filed,  or  which  ought  to  be  filed, 
together)   |0  50' 

89  For  every  additional  copy,  per  folio   0  10 

90  Notice  by  Defendant  to  third  party,  under  Eule 

108   1  00 

Perusals. 

91  Of  Statement  of  Claim  or  Statement  of  Defence, 

including  counter  claim,  if  any,  if  statement  or 
defence  special  and  raise  difficult  questions  for 
consideration   1  00 

92  Of  special  case  by  the  Solicitor  of  any  party,  except 

the  one  by  whom  it  is  prepared,  when  case  is 
submitted  in  the  course  of  the  cause   2  00 

93  Of  interrogatories  and  cross  interrogatories  on  com- 

mission  1  00 

94  Of  affidavits  and  exhibits  of  a  party  adverse  in 

interest,  filed  or  produced  on  any  application, 
where  they  exceed  20  folios,  so  far  as  their 
perusal  is  necessary,  per  folio,  over  20  folios  .  .     0  50 

95  Not  in  any  case  to  exceed  the  sum  of  $5. 

Attendances. 

96  Necessary  attendances  consequent  on  the  service  of  a 

notice  to  produce  or  admit,  including  making 
admission,  altogether   1  00 

97  (To  be  increased  by  Taxing  Officer  in  case  of  a  special, 

difficult  and  important  nature  to  $2.) 

98  For  summons  in  Chambers,  including  drawing  and 

obtaining  same  •   1  00 

99  Attending  on  return  of  summons  or  notice  of  motion 

in  Chambers  to  be  increased  in  the  discretion  of 

the  presiding  officer  to  $2   1  00 

100  (Such  increase  to  be  marked  at  the  time  the  order  is 

made.) 

101  On  consultation  or  conference  with  counsel  in  special, 

difficult  and  important  matters  in  the  discretion 

of  the  Taxing  Officer  in  Toronto    2  00 

102  (And  to  be  increased  in  his  discretion  as  between 

solicitor  and  client,  to  such  sum  as  he  shall  see 
fit.) 

103  Solicitor  attending  Court  on  trial  of  cause  when  not 

himself  counsel  or  partner  of  counsel   2  00' 
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104  And  in  special,  difficult  and  importact  cases,  each 
hour  necessarily  present  at  trial  (in  no  case  to 

exceed  $10  per  day   |2  00 

(Provided  the  attendance  of  such  solicitor  and  the 
length  of  time  of  such  attendance  be  duly  entered 
at  the  time  in  the  book  of  the  Registrar,  Deputy 


Registrar,  Deputy  Clerk  of  the  Crown,  Clerk  of 


Assize,  or  other  officer  of  the  Court  present  at 
the  time.) 

105  To  hear  judgment  when  not  given  on  close  of  argument    2  00 

106  To  hear  judgment  when  cause  on  list  for  judgment, 

but  judgment  not  given   2  00 

107  On  taxation  of  costs,  per  hour   1  00 

108  On  revision,  per  hour,  when  attendance  required  by 

taxing  officer,  or  revision  had  on  notice  or  order    1  00 

109  To  obtain  or  give  undertaking  to  appear,  when  service 

accepted  by  a  solicitor   1  00 

110  Attendance  to  hie  or  serve   0  50 

111  Attendance  on  warrant  or  appointment  of  Master, 

Registrar,  Special  Examiner  or  Referee,  per  hour    1  00 

112  To  be  increased  in  the  discretion  of  the  taxing  officer 

in  Toronto  to  not  exceed  per  hour   2  00 

113  Attendance  on  Master  or  Registrar  in  special  matters, 

per  hour   1  00 

114  Every  other  necessary  attendance.   0  50' 

115  Provided  that  on  special  and  important  points,  and 

matters  requiring  the  attendance  of  Counsel, 
before  the  Master,  Special  Examiner,  or  Referee, 
Judgment  Clerk,  or  Inspector  of  Titles,  the  Tax- 


ing Officer  in  Toronto  may,  in  lieu  of  the  fees 
for  attendance,  allow  a  Counsel  fee  when  Counsel 
attend  the  same,  and  such  attendance  is  noted  at 
the  time. 

Briefs. 

116  For  drawing  Brief,  not  exceeding  five  folios   . 

117  Eor  drawing  Brief,  per  folio,  for  original  and  neces- 

sary matter  

118  Copy  of  Documents  other  than  Pleadings,  per  folio.  . 

119  Copy  of  Brief  for  Second  Counsel  when  fee  taxed  to 

him,  per  folio  

Court  Fees  (Term  Fees.) 

120  Fees  after  Statement  or  when  Statement  dispensed 

with  after  filing  Writ,  on  Defence,  Joinder  of 
Issue,  Trial,  on  Argument  before  Courts  and  on 
Judgments  other  than  Praecipe  Judgment  in 
Mortgage  Cases.  J\o  two  fees  to  be  allowed 
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either  party  when  such  proceedings  are  taken  or 
had  between  the  first  day  of  any  Sittings  of  the 
Courts  fixed  by  Kule  480  and  the  first  day  of 
following  Sittings  so  fixed   $1  00 

121  Fee  on  certified  Copy  of  Pleadings  for  Judge   1  00 

122  On  every  Order,  of  Court  and  Judge's  Order,  or 

Order  of  Master  in  Chambers    1  00 

123  Fee  on  Praecipe  Judgment  in  Mortgage  Cases   4  00 

Affidavits. 

124  Drawing  Affidavits,  per  folio    0  20 

125  Engrossing  same  to  have  sworn,  per  folio    ........  010 

,126  Copies  of  Affidavits,  per  folio,  when  necessary    ....     0  10 

127  Common  Affidavits  of  Service,  including  service  by 

post  when  necessary,  or  of  payment  of  mileage 
and  of  non-appearance,  including  copy,  oath,  and 
attending  to  swear   1  00 

128  The  Solicitor  for  preparing  each  exhibit  in  town  or 

country   0  10 

129  Commissioner  for  each  oath    0  20 

130  Commissioner  for  marking  each  exhibit    0  10 

Defendants. 

131  Appearance,  including  attending  to  enter    .  .  .  .  . ...     1  00 

132  For  limiting  Defence  in  Action  for  Recovery  of 

Land  in  Appearance,  besides  above  allowance 
for  Appearance ;  not  to  be  allowed  when  notice 
of  Limiting  Defence  served   1  00 

Judgment,  Pules,  or  Orders. 

133  Drawing  Special  Minutes  of  Judgment  or  Order,  per 

folio,  when  prepared  by  Solicitor,  under  direc- 
tions of  Registrar,  or  Judgment  Clerk   0  20 

134  Judgment  for  Non-appearance  on  Speciall}^  Indorsed 

Writs,  and  in  Action  for  Recovery  of  Land ....     1  00 

135  Attending  for  appointment  to  settle  or  pass  Judg- 

ment or  Order  of  Court,  copy  and  service   .  ,  .  ,     0  80 

136  When  served  on  more  than  one  party,  the  extra 

copies  and  services  are  to  be  allowed. 

137  For  every  hour's  attendance  before  proper  officer  on 

Settling  Minutes,  or  passing   1  00 

138  (To  be  increased  in  the  discretion  of  the  Officer  in 

special  and  difficult  cases,  when  the  Solicitor 
attends  personally,  to  a  sum  not  exceeding 
altogether)   5  00 


TARIFF  OF  FEES. 


227 


Letters. 

139  Letter  to  each  Defendant  before  suit,  only  one  letter 

to  be  allowed  to  any  defendants  who  are  in 
partnership,  and  when  subject  of  suit  relates  to 
the  transactions  of  their  partnership    $0  50 

140  Common  Letters,  including  necessary  Agency  letters    0  50 

141  With  power  to  the  Taxing  Officer  as  between  Solicitor 

and.  Client  to  increase  the  fee  for  special  and 
important  letters  to  an  amount  not  exceeding  .  .     2  00 

142  Postages — the  amount  actually  disbursed. 

Sales,  by  Master  or  Auctioneer. 

143  Drawing  advertisements  for  the  sale  of  Real  or 

Personal  Estate,  under  the  direction  of  the 
Court,  including  all  copies,  except  for  printing    2  00 

144  And  for  each  folio  over  five,  per  folio    0  20 

(To  be  increased  in  the  discretion  of  the  Master  to 


a  sum  not  exceeding  ten  dollars,  when  special 
information  has  been  procured  for  the  pur- 
pose of  sale.) 


145  Copies  for  printing,  per  folio   0  10 

146  Attending  and  making  arrangements  with  auctioneer    1  00 

147  Revising  proof    1  00 

148  Fee  on  conducting  sale  when  held  where  Solicitor 

resides   5  00 

149  If  Solicitor  is  engaged  more  than  three  hours,  for 

every  hour  beyond  that  time   1  00 

150  Fee  on  conducting  sale  elsewhere,  besides  all  necessary 

travelling  and  hotel  expenses,  when  Solicitor 
attends  with  the  approval  of  the  Master  pre- 
viously given   10  00 


151  If  the  sale  occupies  more  than  one  day,  the  Master 

may  allow  him,  in  addition  to  his  travelling 
expenses,  2:>er  diem,  a  sum  not  exceeding 
twenty  dollars. 

152  (The  Master  may  also  allow  to  one  other  party  to 

the  suit  his  fees  and  expenses  for  attending 
sales,  if,  in  his  opinion,  it  is  necessary  and 
proper  that  he  should  attend.) 

Miscellaneous. 

153  Statement  of  issues  in  Master's  Office  when  required 

by  the  Master   2  00 

154  For  each  folio  over  ten   0  20 

155  (When  it  has  been  satisfactorily  proved  that  pro- 

ceedings have  been  taken  by  Solicitors  out  of 
Court  to  expedite  proceedings,  save  costs,  or 
compromise  actions,  an  allowance  is  to  be 
made  therefor  in  the  discretion  of  the  Taxing 
Officers  in  Toronto.) 
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156  Drawing  bill  of  Costs^  as  between  party  and  party 

for  taxation,  including  engrossing  and  copy  for 
Taxing  Officer,  per  folio   $0  20 

157  Copy  per  folio  to  serve   0  ID 

Counsel  Fees. 

158  Fee  on  Motion  of  Course,  or  on  Motion  for  Order 

Nisi,  or  on  Motion  to  make  Order  absolute  in 
matters  not  special   2  00 

159  On  Special  Motion  for  Order  Nisi,  and  on  special 

application  to  the  Court,  only  one  Counsel  fee 

to  be  taxed   5  00' 

(To  be  increased  to  $10  in  the  discretion  of  the 
Taxing  Officer  in  Toronto,  who  shall  mark 


amount  to  be  taxed  on  order  of  Court,  if 
any,  before  taxation.) 
160  Fee  on  Argument  on  supporting  or  opposing  applica- 
tion to  the  Court,  orders  Nisi  or  Argument  of 


Demurrer,  Special  Case,  or  Appeal   10  00' 

161  To  be  increased  in  the  discretion  of  the  Taxing 

Officer  in  Toronto. 

162  Fee  with  Brief  on  Assessment   10  00 

163  Fee,  with  Brief,  at  Trial   10  00 


164  To  be  increased  by  Taxing  Officer  m  his  discretion 

to  a  sum  not  exceeding  $20  to  Senior  Counsel, 
and  |10  to  Junior  Counsel,  in  actions  of  a 
special  and  important  nature,  provided  that 
the  Taxing  Officer  in  Toronto  shall  have 
power  to  tax  increased  fees,  but  more  than 
one  Counsel  fee  shall  not  be  allowed  in  any 
case  not  of  a  special  and  important  nature, 
nor  more  than  two  in  any"  case. 

165  Fee  to  Counsel  when  Counsel  attend  on  Argument 

or  Examination  in  Chambers,  where  in  the 
opmion  of  the  Master,  or  Judge  in  Chambers, 
the  attendance  of  Counsel  is  required   2  00 

166  But   may    be  increased  in  the  discretion  of  the 

Master  or  Judge  in  Chambers  to  a  sum  not 
exceeding  $10. 

167  To  attend  reference  to  Master  or  Beferee  when 

Counsel  necessary   5  00 

168  To  be  increased  in  special  and  important  matters 

requiring  the  attendance  of  Counsel  in  the 
discretion  of  the  Taxing  Officer  in  Toronto. 

169  Fee  on  drawing  and  Settling  Allegations  in  Praecipe 

for  Revivor  in  Special  Cases  proper  for  opinion 

of  Counsel   2  00 
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170  To  be  increased  in  discretion  of  Taxing  Officer  in 

Toronto  to  an  amount  not  exceeding  $5. 

171  On  settling  Pleadings,  Interrogatories,  Special  Cases, 

or  Petitions,  and  advising  on  evidence  in  con- 
tested cases,  in  the  discretion  of  the  Taxing 
Officer  in  Toronto,  not  exceeding   $5  00 

172  When  any  fee  is  subject  to  be  increased,  in  the  dis- 

cretion of  the  taxing  officer  in  Toronto,  either 
party  to  the  taxation  may,  during  its  progress, 
require  that  such  item  shall  be  referred  by  the 
local  taxing  officer  to  the  taxing  officer  in 
Toronto,  whose  decision  shall  be  final  as  to  that 
item,  but  this  shall  not  prevent  an  appeal  from 
or  revision  of  such  taxation. 

173  The  taxing  officer  in  Toronto  may  apply  to  a  Judge 

or  the  Court  on  the  taxation  of  any  item  which 
is  in  his  discretion  or  is  referred  to  him. 

174  No  application  shall  be  allowed  by  either  solicitor  or 

counsel  to  a  Judge  or  the  Court  in  reference  to 
any  item  which  is  in  the  discretion  of  the  tax- 
ing officers  in  Toronto,  but  this  is  not  to  prevent 
an  application  for  revision  of  taxation. 

Crier. 

175  Calling  every  case,  with  or  without  jury 

176  Swearing  each  witness  or  constable  .... 

Allowance  to  Witness, 

177  To  witnesses  residing  within  three  miles  of  the  Court 


House,  per  diem   1  00 

178  To  witnesses  residing  over  three  miles  from  the  Court 

House   1  25 

179  Barristers  and  solicitors,  physicians  and  surgeons, 

other  than  parties  to  the  cause,  when  called  upon 
to  give  evidence,  in  consequence  of  any  profes- 
sional services  rendered  by  them,  or  to  give 
professional  opinions,  per  diem   4  00 

180  Engineers,  Surveyors,  and   Architects,  other  than 

parties  to  the  cause,  when  called  upon  to  give 


evidence  of  any  professional  service  rendered  by 
them,  or  to  give  evidence  depending  upon  their 

skill  or  judgment,  per  diem    4  00 

181  If  the  Witnesses  attend  in  one  case  only,  they  will  be 
entitled  to  the  full  allowance.  If  they  attend 
in  more  than  one  case,  they  will  be  entitled  to  a 
proportionate  part  in  each  cause  only. 


0  60 
0  15 
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182  The  Travelling  Expenses  of  Witnesses,  over  three 

miles,  shall  be  allowed,  according  to  the  sums 
reasonably  and.  actually  paid,  but  in  no  case 
shall  exceed  twenty  cents  per  mile,  one  way. 

183  Note. — In    taxing   Costs    between    Solicitor  and 

Client,  the  Master  may  allow  for  services 
rendered  not  provided  for  by  this  Tariff,  a 
reasonable  compensation,  as  far  as  practicable 
analogous  to  its  provisions. 

J.  G.  SPRAGGE, 
President  of  the  Supreme  Court  of  Judicature  for  Ontario^ 
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Berry  et  al.  v.  Zeiss  et  al. 

Married  ivomcm — Separate  business — Personal  liability. 

Held,  that  debts  contracted  by  a  married  woinan  in  carrying  on  a  business 
or  employment,  occupation  or  trade,  on  her  own  behalf,  or  separately 
from  her  husband,  may  be  sued  for  as  if  she  were  an  unmarried  woman ; 
that  is,  without  regard  to  separate  estate  such  as  Courts  of  Equity 
recognize  as  that  particular  class  of  property. 

Where  therefore  to  a  declaration  on  a  promissory  note  made  by  a  married 
=  woman  she  pleaded  coverture,  and  the  plaintiffs  replied  that  the  note 
was  made  in  respect  of  a  business  in  wdiich  defendant  was  employed  on 
her  own  behalf  separate  from  her  husband,  but  did  not  allege  that  she 
had  separate  property  :  Held,  that  the  replication  was  good. 

Action  on  several  promissory  notes  made  by  the  defen- 
dants, AVilliam  Zeiss  and  Maria  A.  Brown,  to  the  plaintiffs. 

Seventh  plea :  The  defendant  Maria  A.  Brown  says, 
that  at  the  time  of  making  the  notes  she  was,  and  still  is, 
the  wife  of  Andrew  Brown. 

Second  replication  to  the  seventh  plea :  That  the  pro- 
missory notes  declared  upon  in  this  action  and  mentioned 
in  said  seventh  plea  were  made  by  the  defendants  in 
respect  of  a  business  in  which  the  defendant  Maria  A. 
Brown  was  engaged  on  her  own  behalf  separate  from  her 
husband. 

Third  replication  to  seventh  plea :  That  the  promissory 
notes  were  made  by  the  defendants  for  debts  of  the 
defendants  in  respect  of  an  employment  or  business  in 
which  the  defendants  were  engaged,  the  said  Maria  A. 
Brown  being  so  engaged  on  her  own  behalf  and  separate 
from  her  husband. 
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Demurrer  by  Maria  A,  Brown  to  the  second  and  third 
replications : 

'  1.  That  they  do  not  shew  she  had  at  the  time  of  the 
making  of  the  notes  any  separate  property  to  her  own  use, 
or  that  she  made  the  notes,  or  that  they  were  received  by 
the  plaintiff  on  the  faith  or  in  respect  of  her  having  such 
separate  property,  or  intending  to  bind  the  same  ;  nor  does 
it  appear  the  notes  were  made  or  arose  out  of  any  contract 
made  by  the  said  Maria  A.  Brown  respecting  her  real  estate, 
or  that  they  were  made  by  her  for  or  in  respect  of  any  debts 
contracted  by  her  before  marriage. 

2.  That  the  replications  do  not  shew  the  notes  or  any  of 
them  constitute  or  are  a  debt  or  debts  of  the  said  defen- 
dant in  respect  of  any  employment  or  business  in  which 
she  was  or  is  engaged  on  her  own  behalf 

8.  The  replications  do  not  shew  any  facts  which  render 
the  defendant,  a  married  woman,  liable  upon  or  in  respect 
of  the  notes;  and  the  replications  are  otherwise  insufficient. 
Joinder. 

On  November  29,  1881,  the  demurrer  was  argued. 

Bethune,  Q.  C,  for  the  plaintiff.  A  married  woman 
carrying  on  a  separate  trade,  that  is  separate  from  her 
husband,  is  liable  in  all  respects  as  a  feme  sole.  In  any 
other  case  she  is  not  liable  personally  unless  she  has  and 
continues  to  have  separate  estate  :  R.  S.  0.  ch.  125,  sees.  7, 
20 ;  Fike  v.  Fitzgihbon,  L.  R.  17  Ch.  1).  454  ;  Darling  v.  Eice, 
1  App.  43,  46 ;  Levine  v.  Clajlin,  31  C.  R  600  ;  Clarke  v. 
Creighton,  45  U.  C.  R.  514,  529,  530. 

No  one  appeared  for  defendant. 

January  17,  1882.  Wilson,  C.  J. — I  have  already  stated 
that  in  proceeding  against  a  married  woman,  according  to 
the  decisions  of  our  Courts,  it  should  appear  as  part  of  the 
declaration,  which  is  the  form  of  pleading  in  this  case,  or  in 
the  statement  of  claim  filed  since  the  Judicature  Act  came 
into  force,  the  grounds  upon  which  the  married  woman 
is  sought  to  be  made  liable  in  the  action  "  separately  from 
her  husband." 
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That  has  not  been  the  course  of  proceeding  adopted  in 
our  Common  Law  Courts  heretofore.  It  is  the  manner  of 
proceeding  in  ee]uity  in  order  that  it  may  appear  it  is  a 
proceeding  to  charge  the  property  of  the  woman  and  not 
herself,  and  for  that  purpose  the  fact  of  property  held  by 
her  to  her  separate  use  is  stated,  and  the  circumstances 
upon  which  the  plaintiff  relies  which  entitle  him  to 
establish  his  claim  against  it. 

In  such  a  suit  the  husband  must,  according  to  the  prac- 
tice in  England  in  the  Courts  of  Equity,  which  created 
and  maintained  this  separate  estate  property,  be  joined  as 
a  co-defendant,  unless  leave  is  given  by  the  Court  to  dis- 
pense with  his  being  joined  :  Noel  v.  Nod,  L.  R.  13  Ch. 
D.  510. 

A  bill  was  filed  against  a  woman  as  a  widow,  and  it 
afterwards  appeared,  whether  by  plea  of  coverture  or 
otherwise  is  not  stated,  that  she  was  a  married  woman.  The 
bill  was  amended,  charo^inor  her  as  a  married  woman  and 
joining  her  husband  and  her  trustee  as  co-defendants,  and 
alleging  separate  estate  :  Picard  v.  Hine,  L.  R.  5  Ch.  274. 

In  CoUett  V.  Dickenson,  L.  E,.  11  Ch.  D.  687,  the  action 
was  commenced  in  the  Exchequer  Division.  The  woman 
was  sued  as  an  unmarried  woman.  She  pleaded  coverture. 
The  plaintiff  replied  lie  did  not  know  she  was  married  ;  he 
believed  she  was  a  widow  ;  and  he  alleged  separate  estate. 
The  husband  was  afterwards  joined  as  a  defendant,  and  the 
cause  was  tried. 

If  there  were  any  excuse  alleged  in  the  replication  why 
the  woman  had  not  been  treated  as  a  married  woman  in 
the  statement  of  claim,  and  the  proper  case  made  against 
her  in  the  first  instance,  it  w^ould  be  proper,  if  the  claim 
were  not  amended,  to  state  such  excuse  in  the  replication, 
and  at  that  stage  to  make  a  case  against  her  as  a  married 
woman. 

I  am  not  satisfied  it  is  necessary  to  proceed  against  the 
woman  in  the  claim  filed  as  a  married  woman,  unless  to 
anticipate  the  defence  of  coverture,  because  our  Act  is  so 
different  from  the  Imperial  Acts  with  regard  to  married 

30 — VOL.  XXX  IT  C.P.D. 


234 


COMMON  PLEAS  DIVISION,  1881. 


women,  and  I  do  not  see  why  she  may  not  "be  sued  or 
proceeded  against  separately  from  her  husband  in  respect 
'Of  any  of  her  separate  debts,  engagements,  contracts  or 
torts,  as  if  she  were  unmarried,"  when  the  statute  expressly 
says  so. 

The  plaintiff  states  as  a  reason,  in  two  somewhat  rather 
different  forms  of  words,  why  he  is  entitled  to  recover 
against  the  married  woman,  although  she  has  no  separate 
estate  : — 1.  That  the  notes  were  made  by  the  two  defen- 
dants, "  in  respect  of  a  business  in  which  the  defendant 
Maria  A.  Brown  was  engaged  on  her  own  behalf,  separate 
from  her  husband;"  and,  stating  the  like  defence  in  a 
slightly  modified  form,  2.  That  the  notes  were  made  by  the 
two  defendants,  "  for  debts  of  the  defendants  in  respect  of 
an  employment  or  business  in  which  the  defendants  were 
engaged,  the  said  Maria  A.  Brown  being  so  engaged  on  her 
own  behalf  separate  from  her  husband,"  and  he  refers  to 
sees.  7  and  20  of  the  Act  to  support  his  contention. 

Sec.  7  makes  the  wages,  earnings,  moneys,  or  pro- 
perty, the  separate  estate,  or  estate  for  the  separate  use 
of  the  wife. 

Sec.  20  declares  that  "  a  married  woman  may  maintain 
an  action  in  her  own  name  for  the  recover}^  of  any 
wages,  earnings,  money,  and  property,  by  this  or  any 
other  Act  declared  to  be  her  separate  property  *  * 
and  any  married  women  may  be  sued  or  proceeded  against 
separately  from  her  husband  in  respect  of  any  of  her  separata 
debts,  eno^ao'ements,  contracts,  or  torts,  as  if  she  were 
unmarried." 

The  defendant  Maria  A.  Brown,  although  a  married 
woman,  can  be  sued  for  and  in  respect  of  the  claim  in  the 
replications  mentioned  as  if  she  were  unmarried,  that  is,, 
without  the  joinder  of  her  husband. 

The  question  is,  whether  the  plaintiff  can  recover  against 
the  objection  taken,  that  it  is  not  shewn  Maria  A.  Brown,, 
at  the  time  of  making  the  notes  had  any  separate  pro- 
perty to  her  own  use,  or  that  she  made  the  notes,  cr  that 
the  plaintiffs  received  them,  on  the  fiiith  or  in  respect  of 
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her  having  such  separate  property,  or  that  she  intended  to 
bind  the  same  ? 

It  may  be  inferred  from  the  statement  in  the  replications^ 
the  notes  were  made  by  the  defendants  in,  respect  of  a 
business  in  which  Maria  A.  Brown  was  engaged  on  her 
own  behalf,  or  in  which  the  two  defendants  were  engaged,, 
the  said  Maria  A.  Brown  being  so  engaged  on  her  own 
behalf,  and  in  either  case  so  engaged  separate  from  her 
husband  ;  and  that  she  was  contracting  with  a  view  to  and 
for  the  purpose  of  the  liability  coming  against  her  separate 
estate  if  she  had  any. 

The  case  of  Hancochs  v.  Lahlache,  L.  K.  3  C.  P.  D,  197^ 
shews  that  while  a  married  woman  may  under  the  Imperial 
Act,  33  &  34  Vic.  ch.  93,  sec.  11,  sue  alone  in  respect 
of  her  separate  propei'ty,  because  the  Act  says  expressly 
she  may  do  so,  she  cannot  be  sued  without  the  joinder  of 
her  husband,  in  respect  of  that  separate  estate,  as  the  statute 
does  not  refer  to  actions  which  are  brought  f  gainst  her. 
Our  statute  adds  that  clause  which  is  wanting  in  the 
Imperial  Act. 

But  it  does  not  appear  here  that  Maria  A.  Brown  had 
or  has  a  separate  estate,  and  the  judgment  which  is  claimed 
by  the  plaintiff's  is  therefore  an  ordinary  personal  judg- 
ment which  shall  bind  her,  and  as  a  consequence  any 
property  which  she  may  at  any  time  have. 

It  is  against  such  a  judgment  that  all  our  decisions  have 
been  directed.  d  Y!yJi:;ii;qya 

Mr.  Bethune  contended  the  woman  was  liable  to  be  sued 
as  if  unmarried  in  two  cases :  1.  Where  she  has  separate 
estate  and  contracts  in  respect  of  it.  2.  When  she  con- 
tracts in  respect  of  any  employment  or  business  in  which 
she  is  engaged  on  her  own  behalf,  or  contracts  in  respect 
of  any  matter  on  her  own  behalf :  sees.  18-20 — although 
she  has  no  separate  estate. 

The  case  of  Darling  v.  Bice,  1  App.  43,  does  not  sup- 
port that  contention,  nor  does  any  other  in  our  Courts.  The 
only  declaration  in  favour  of  it  is  the  statute  itself. 

By  that  Act  a  married  woman  may  have  three  kinds  of 
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property  :  1.  That  which  is  secured  to  her  by  marriage 
contract  or  settlement.  2.  Such  real  property  which 
women,  married  before  the  4th  of  May,  1859,  had,  and 
which  their  husbands  before  that  day  had  taken  possess- 
ion of.  In  such  property  the  wife  has  an  interest  in  such 
property  as  at  the  common  law,  but  not  personalty  which 
the  husband  had  reduced  into  his  possession  before  that 
day.  3.  Every  other  kind  of  property  which  she  has,  ex- 
cepting her  dower,  howsoever  or  whensoever  acquired. 
Under  this  latter  classification  may  be  included  property 
which  she  has  when  the  powers  affecting  it  have  been 
suspended  or  extinguished  under  R.  S.  0.  ch.  127,  sec.  12. 

By  the  statute,  whether  married  before  the  4th  of  May, 
1859,  or  between  that  day  and  the  2nd  of  March,  1872,  or 
.after  the  latter  day,  all  the  property  which  a  married 
woman  has,  excepting  such  part  of  it  as  the  husband  had 
on  or  before  the  4th  of  May,  1859,  taken  possession  of  or 
reduced  into  his  possession,  is  her  separate  propertj^  for 
her  separate  use  ;  and  since  .the  2nd  of  March,  1872,  all  her 
wages,  personal  earnings,  proceeds,  and  profits  of  any  occupa- 
tion or  trade  carried  on  separately  from  her  husband,  or 
from  her  literary,  artistic,  or  scientific  skill,  and  all  her 
investments  thereof  are  part  of  her  separate  estate. 

A  married  woman  under  the  statute  does  not  hold  her 
separate  property,  or  property  for  her  separate  use,  [inde- 
pendently of  that  which  is  settled  by  marriage  settlement,] 
as  a  married  woman  holds  property  settled  to  her  separate 
use  under  the  rules  of  Courts  of  Equity,  which  created 
such  riofhts,  and  which  alone  maintain  them  in  Eno-land. 

Here  a  married  woman  cannot  dispose  of  her  real  estate, 
"  unless  the  husband  is  a  party  to  and  executes  the  deed, 
by  which  the  same  is  effected  :  "  R.  S  0.  ch.  127,  sec.  3. 

In  England  the  exclusion  by  the  husband  from  all  inter- 
ference or  interposition  in  the  wife's  separate  estate  is  the 
inflexible  rule,  and  is  the  very  fact  which  makes  that 
species  of  property,  and  which  gives  to  it  its  characteristic 
name.  Separate  property,  or  property  to  the  separate  use 
of  the  wife,  means  and  means  only  separate  from  the 
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husband.  The  right  of  the  husband  to  interfere  in  such 
property  is  destructive  of  the  very  idea  of  separate  estate. 
There  can  be  no  separate  property  if  there  be  no  husband, 
and  that  which  is  separate  estate  during  the  marriage  ceases 
to  be  so  on  the  termination  of  the  marriage.  Here  no 
change  takes  place  in  the  nature  of  the  real  property  of  a 
married  woman  upon  her  husband's  death,  except  that  she 
may  then  dispose  of  it  by  her  own  conveyance.  In  Eng- 
land the  whole  character  of  this  separate  estate  is  changed 
by  the  husband's  death.  While  it  was  separate  estate  it 
was  chargeable  only  with  such  of  her  debts  as  were  con- 
tracted upon  the  faith  of  it.  After  her  husband's  death 
it  is  liable  for  all  of  her  engagements.  In  England,  if  the 
woman  die  intestate  as  to  her  separate  estate,  or  without 
appointing  it,  the  husband  takes  it  by  virtue  of  his  marital 
right  :  Malony  v.  Kennedy,  10  Sim.  254,  and  Johnstone 
V.  Lumb,  15  Sim.  308.  In  this  country  by  section  25, 
one-third  of  the  separate  estate  goes  to  the  husband,  and 
the  other  two-thirds  to  the  children. 

In  England  the  separate  estate  is  not  liable  for  the  ante- 
nuptial debts  or  contracts  of  the  wife  :  CImbb  v.  Stretch, 
L.  R.  9  Eq.  555.  Here,  by  section  15,  the  married  woman 
having  separate  estate  is  made  liable  to  the  extent  and 
value  of  it  it  in  case  of  her  marriage  since  the  4th  of  May, 
1859.  And  what  is  singular  is,  the  separate  property  in 
that  section  so  made  liable  is  that  which  is  ''not  settled  by 
any  antenuptial  contract." 

On  the  same  point  section  17  also  applies.  By  it,  in 
case  of  marriage  since  the  second  of  March,  1872,  the  hus- 
band is  not  liable  for  the  antenuptial  debts  of  the  wife,  but 
she  "  shall  be  liable  to  the  sued  therefor,  and  any 
property  belonging  to  her  shall  be  liable  to  satisfy  such 
debts  as  if  she  had  continued  unmarried." 

A  married  woman  is  also  liable  here  on  any  contract 
made  by  her  respecting  her  real  estate  as  if  she  were  &  feme 
sole :  sec.  19.  And  she  may  "  be  sued  or  proceeded  against 
separately  from  her  husband  in  respect  of  any  of  her 
separate  debts,  engagements,  contracts,  or  torts,  as  if  she 
were  unmarried:"  sec.  20. 


2.38 


COMMON  PLEAS  DIVISION,  1881- 


There  are  no  such  provisions,  either  by  the  equity  law  of 
England  nor  by  the  Imperial  Statutes  relating  to  married 
*  women  as  those  just  mentioned  contained  in  sections  15, 
17,  19,  and  20  of  our  Act,  which  subject  a  married  woman 
to  suit  as  if  she  were  unmarried  in  respect  of  her  ante- 
nuptial debts,  her  real  estate  contracts,  and  her  separate 
-debts,  engagements,  contracts,  and  torts. 

In  England  there  can  be  no  decree  against  a  married 
woman  if  there  is  no  separate  estate  :  Johnson  v.  Gallagher, 
7  Jur.  N.  S.  273.  Here,  a7iy  loro'pe'rty  belonging  to  her  is 
liable  to  satisfy  her  antenuptial  debts  if  married  since  2nd 
March,  1872:  sec.  17.  And  that,  I  think,  is  equivalent  to 
a  personal  judgment  or  decree  against  a  married  woman, 
which  may  be  enforced  against  any  property  she  may  have 
at  the  time  of  the  judgment  or  decree,  or  at  any  future 
time.  And  if  she  is  to  be  liable  on  her  real  estate  contracts 
-as  if  she  were  a  feme  sole,  she  may  be  involved  thereby  in 
damages  beyond  the  value  of  her  separate  estate.  How 
then  are  these  damages  to  be  satisfied  if  not  paid  out  of 
any  propertj'  she  may  at  any  time  have  or  acquire  ?  Or 
why  make  her  in  terms  so  atsolutely  liable  to  be  sued  for 
her  "  separate  debts,  engagements,  contracts,  or  torts,  as  if 
she  w^ere  unmarried,"  if  that  liability  is  to  be  governed  by 
the  fact  of  her  having  separate  estate,  and  then  only  to  the 
value  of  it  ? 

A  married  woman  can  here  follow  any  employment  or 
carry  on  any  business  on  her  own  behalf  she  pleases,  and, 
as  I  understand  the  section,  without  the  consent  of  her 
husband  :  sec.  18.  In  England  she  cannot  do  so  without 
his  consent. 

By  section  18,  the  husband  is  not  to  be  liable  for  the 
debts  his  wife  may  incur  in  carrying  on  any  such  separate 
business,  nor  for  any  of  her  contracts. 

If  a  married  woman  is  to  carry  on  any  business  or  em- 
ployment, occupation,  or  trade  "  on  her  own  behalf,"  or 
"  separately  from  her  husband,"  she  must  be  empowered  to 
carry  it  on  in  the  way  in  which  such  business  is  conducted. 
She  must  buy  on  credit  if  she  cannot  pay  the  entire  price 
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down — she  muvst  give  negotiable  paper  to  her  banker  and 
to  those  from  whom  she  buys. 

If  the  woman  have  no  capital  or  separate  estate,  as  is  the 
case  with  many  who  go  into  business,  so  that  there  is  no 
fund  nor  assets  of  any  kind  for  her  creditors  to  look  to  for 
payment,  unless  the  goods  then  bought  are  to  be  considered 
as  the  fund  upon  the  faith  of  which  the  sales  were  made 
to  her,  a  fund  diminishing  day  by  day  as  her  business  goes 
on  until  it  disappears,  and  is  represented  by  goods  pur- 
chased from  others,  or  it  may  be  by  only  a  number  of  bad 
or  doubtful  debts,  or  perhaps  by  nothing,  and  the  creditors 
are  debarred  from  establishing  a  personal  claim  against 
the  woman  which  will  be  binding  upon  her  subsequently- 
acquired  property — if,  in  fact,  the  business  of  a  married 
woman  can  be  carried  on  only  under  such  disadvantages, 
and  if  her  creditors  are  to  be  hand-bound  in  that  manner — 
will  it  be  possible  for  the  married  woman  to  carry  on  busi- 
ness as  it  must  be  carried  on,  and  as  it  is  carried  on  by 
those  in  trade  or  business  ?  Or  will  any  one  credit  her, 
with  such  a  risk  against  him  of  ever  being  paid  ? 

Take  the  case  then  of  her  banker.  She  gets  a  discount, 
a  loan  in  fact.  She  has  no  separate  estate.  She  engages  in 
business.  She  is  successful — abundantly  able  to  pay,  onl}^ 
not  willing.  When  he  proceeds  against  her  her  defence  is, 
that  as  she  had  nothing  when  she  got  the  money  he  has 
nothing  to  resort  to  for  payment,  and  it  is  therefore 
unreasonable  in  him  to  expect  payment.  What  she  had 
then  he  can  look  to  by  the  law,  but  what  she  has  now  is  her 
own,  and  by  no  kind  of  process  can  it  ever  become  his.  It  is 
useless  to  say  that  business  cannot  be  conducted  on  such 
principles.  This  authority  to  c&rry  on  business  is  not  by 
the  license  of  the  husband,  nor  is  it  under  the  rules  of  the 
Court  of  Equity,  nor  is  it  carried  on  in  the  name  of  any 
one  who  is  personally  liable ;  but  it  is  by  the  law  of  the 
land — by  a  public  statute — which  at  the  same  time  declares 
the  husband  shall  not  be  liable  for  such  debts  of  the  wife, 
and  no  one  else  is  liable,  if  she  is  not.  It  is  admitted  she 
is  liable  to  a  certain  extent ;  but  to  an  extent  and  in  a 


240 


COMMON  PLEAS  DIVISION,  1881. 


manner  which  frustrate^s  the  very  purpose  the  right  was 
intended  to  confer. 

In  my  opinion  the  statute,  whatever  may  have  been 
intended,  has  by  its  plain  provisions  given  to  a  married 
woman  the  personal  status  to  contract  and  to  be  respon- 
sible on  her  contracts  as  an  unmarried  woman. 

In  Pike  v.  Fitzgihhon,  L,  R.  17  Ch.  D.  454,  in  appeal, 
Lord  Justice  James  said,  at  p.  460  :  "  It  is  said  that  a  mar- 
ried woman  having  separate  estate,  has  not  merely  a  power 
of  contracting  a  debt  to  be  paid  out  of  that  separate 
estate,  but,  having  a  separate  estate  has  acquired  a  sort 
of  equitable  status  of  capacity  to  contract  debts,  not  in 
respect  only  of  that  separate  estate,  but  in  respect  of  any 
separate  estate  which  she  may  thereafter  in  any  way 
acquire.  It  is  contended  that  because  equity  enables  her, 
having  estate  settled  to  her  separate  use,  to  charge  that 
estate,  and  to  contract  debts  payable  out  of  it,  therefore 
she  is  released  altogether  in  the  contemplation  of  equity 
from  the  disability  of  coverture,  and  is  enabled  in  a  Court  of 
Equity  to  contract  debts  to  be  paid  and  satisfied  out  of  any 
estate  settled  to  her  separate  use  which  she  may  afterwards 
acquire.  In  my  opinion  there  is  no  authority  for  that  con- 
tention." 

Lord  Justice  Brett  said,  at  p.  461 :  "  It  is  not  true  to  say 
that  equity  has  recognized  or  invented  a  status  of  a  mar- 
ried woman  to  make  contracts." 

It  is  true,  as  is  there  said,  equity  has  given  no  such 
status,  nor  could  it  do  so.  But  if  our  statute  had  been 
before  the  Court  of  Appeal,  the  Lords  Justices  would,  I 
think,  have  decided  the  statute  had  done  so. 

It  is  difficult  in  some  respects  to  understand  the  statute. 

It  makes  the  unsettled  property  of  the  married  woman 
her  separate  property,  contrary  to  all  the  rules  and  princi- 
ples which  govern  separate  estate  in  Courts  of  Equity,  on 
which  separate  estate  exists  and  can  only  be  such  by  reason 
of  a  settlement,  and  it  makes  the  settled  property  some- 
thing, I  presume,  only  it  has  not  said  what  it  is  or  is  to  be. 

A  married  woman  has  now  no  general  property,  it  is  all 
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separate  property,  which  is  all  of  her  estate,  excepting  that 
which  is  settled  upon  her  by  marriage  contract,  and  that  I 
presume  is  some  species  of  separate  estate  too,  and  excepting 
her  common  law  right  in  her  freeholds  taken  possession  of 
by  her  husband  before  May,  1859. 

Then  again,  there  is  no  provision  in  the  Act  in  any  way 
resembling  the  usual  clause  against  anticipation  of  her 
income  or  property.  As  all  the  married  woman's  property 
is  separate  property  excepting  as  just  stated  ;  and,  as  she 
is  expressly  liable  to  be  sued  for  all  her  contracts  and 
torts,  how  is  she  to  meet  their  demands  if  she  cannot  apply 
her  propert}'  as  general  property  for  all  her  purposes, 
although  separate  estate  as  regards  her  husband  ? 

I  do  not  hope,  nor  do  I  desire,  to  change  the  mind  of  any 
one  who  has  fixed  and  determinate  views  upon  the  con- 
struction of  this  statute  as  opposed  to  my  own,  any  more 
than  I  can  hope  to  have  my  own  opinion  changed  upon 
this  subject  as  I  read  the  statute. 

I  may  say  it  is  perhaps  of  no  consequence  how  it  is  de- 
cided the  statute  should  be  read,  either  as  I  read  it,  or  the 
opposite  way.  But  it  is  of  consequence,  by  a  decision  of 
the  highest  Court,  or  by  some  simple  enactment  of  the 
Legislature,  this  divergence  of  opinion,  and  some  perplexing 
questions  not  yet  settled,  should  be  put  an  end  to,  that 
we  may  be  all  able  to  read  the  same  words  with  the  same 
meaning. 

There  has  not  been  an  express  decision  upon  this  point 
yet,  and  I  shall  give  my  own  opinion  upon  it,  that  debts 
contracted  by  a  married  woman  in  carrying  on  a  business 
or  employment,  occupation,  or  trade,  on  her  own  behalf,  or 
separately  fi'om  her  husband,  may  be  sued  for  as  if  she 
were  an  unmarried  woman,  that  is,  without  regard  to 
separate  estate,  such  as  Courts  of  Equity  recognize  as  that 
particular  class  of  property ;  there  being  no  distinction 
between  her  separate  estate  by  statute  and  her  general 
estate,  and  the  business  so  carried  on  in  which  the  debt 
was  contracted  necessitating,  as  I  assume,  that  it  should  be 
carried  on  in  the  usual  and  ordinary  manner  in  which 
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business  can  only  be  conducted,  that  is,  by  means  of  per- 
sonal contracts  and  personal  liabilities  on  both  sides. 
I  give  judgment  for  the  plaintiffs  on  demurrer. 

Judgment  for  plaintiff s. 


In  Re  Allan  and  the  Corporation  of  the  Township  of 

Amabel. 

Municipal  corporations-Statute  labour — JSfon-resident  lands. 

Held,  that  a  township  council  can  provide  for  the  performance  of  statute 
labour  upon  the  toads  of  their  township  to  the  extent  of  the  commu- 
tation tax  charged  in  respect  of  non-resident  lands,  and  for  payment  there- 
for out  of  the  general  funds  of  the  municipality  before  such,  tax  has 
been  received  from  the  county  treasurer  ;  and  that  the  performance  of 
such  work  is  not  necessarily  restricted  to  any  particular  statute  labour 
division. 

This  was  a  rule  nisi  to  quash  by-law  No.  2,  of  the 
township  of  Amabel,  on  the  grounds  : 

1.  That  it  was  illegal  and  contrary  to  law. 

2.  That  while  by  its  title  purporting  to  be  for  the  regu- 
lating of  the  expenditure  of  commutation  mone}^  paid  for 
statute  labour,  it  provides  for  the  expenditure  of  the 
amount  assessed  as  commutation  tax  for  non-resident  lots 
before  the  same  is  collected  from  or  paid  by  the  owners  of 
the  non-resident  lots. 

3.  That  the  expenditure  of  the  amount  assessed  as  com- 
mutation tax  for  statute  labour  before  the  same  is  collected, 
will  operate  unfairly  to  the  ratepayers  of  the  southern 
and  settled  portion  of  the  township,  &c. 

The  only  affidavit  filed  in  support  of  the  rule  was  the 
^ipplicant's,  which  stated  that  the  southern  quarter  of  the 
township  was  well  settled  and  improved,  and  paid  more 
than  half  the  taxes  of  the  whole  township  :  that  the  centre 
and  north  portions  were  not  half  settled,  and  contained  a 
great  quantity  of  poor  land,  and  that  many  when  brought 
to  sale  for  arrears  would  not  bring  half  the  taxes  against 
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them,  and  many  had,  at  former  sales,  not  produced  enough 
to  pay  the  expense  of  sale :  that  the  provision  in  the  by- 
leiw  for  expending  the  taxes  assessed  as  statute  labour 
before  the  same  were  collected  would  operate  unfairly, 
by  causing  the  ratepayers  of  the  southern  portion  to  pay 
a  large  per  centage  of  the  moneys  expended,  which  would 
never  be  wholly  re-paid. 
The  by-law  enacted  : 

1.  That  it  should  be  the  duty  of  the  clerk  to  place  upon 
the  pathmaster's  list  all  lots,  wdiether  owned  by  residents 
or  non-residents,  situate  wdthin  his  division,  with  the 
number  of  days  statute  labour  rated  against  each  lot,  &c. 

2.  That  each  path  master  having  an  amount  of  non- 
resident statute  labour  on  his  list  sufficient  to  give  one 
day's  employment  to  each  resident  ratepayer  in  his  division, 
should  announce  to  the  resident  ratepayers  (1)  the  number 
of  non-residents'  statute  labour  appearing  on  his  list,  and 
(2)  that  after  the  resident  statute  labour  had  been  per- 
formed, the  performance  of  the  non-resident  statute  labour 
■would  be  commenced,  in  performing  which  any  of  the  resi- 
dent ratepayers  of  the  division  may  assist. 

3.  If  the  number  of  days  is  not  sufficient  to  give  each 
resident  ratepayer  one  day's  employment,  pathmasters  may 
let  to  the  lowest  bidder  work  to  the  amount  of  the  non- 
resident statute  labour  appearing  on  his  list,  or  may,  as 
soon  as  the  resident  statute  labour  is  performed,  employ  as 
many  of  the  resident  ratepayers  as  are  required  to  expend 
the  non-resident  statute  labour  in  one  day. 

4.  In  any  exceptional  case  in  Vv^hich  the  non-resident 
statute  labour  greatly  exceeds  the  resident,  the  reeve  or 
councillor  in  whose  section  the  case  occurs,  may  order  the 
expending  of  the  money  within  the  division  as  in  his  judg- 
ment may  seem  best. 

5.  Fixes  the  commutation  for  statute  labour  at  8f  per 
day,  and  that  in  expending  the  statute  labour  of  non- 
residents, $1  shall  be  the  amount  paid  for  each  day's  labour. 

6.  The  pathmaster  is  to  certify  when  returning  his  list 
what  number  of  days  of  non-resident  labour  have  been  per- 
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formed,  and  by  whom,  so  as  to  enable  the  council  to  give 
the  order  for  payment^  to  the  parties  having  performed 
the  same.  But  no  pathmaster  is  to  give  an  order  on  the 
treasurer  on  account  of  statute  labour. 

7.  Nothing  in  the  by-law  contained  is  to  deprive  non- 
residents whose  names  are  upon  the  resident  roll  of  their 
right  to  perform  their  own  statute  labour,  should  any  such 
present  themselves  for  that  purpose. 

On  September  20,  1881,  J.  K.  Kerr,  Q.  C,  shewed  cause, 
George  Kerr,  contra. 

October  7,  1881.  Oslee,  J. — The  question  is,  whether 
the  by-law  is  on^  which  the  council  have  power  to  pass 
under  the  Municipal  or  Assessment  Acts,  R.  S.  0.  chs.  174 
and  180, 

So  far  as  it  relates  to  the  statute  labour  of  residents  or 
non-residents  whose  names  are  entered  upon  the  Assess- 
ment Roll,  it  is  not  complained  of.  What  is  urged  against 
it  is,  that  it  operates  unfairly  towards  the  resident  rate- 
payers by  authorizing  the  council  to  make  advances  out 
of  the  general  funds  of  the  municipality  for  expenditure 
in  repair  of  roads,  &c.,  in  those  parts  of  the  township 
where  non-residents'  lands  are  chiefly  situated,  before  the 
taxes,  including  the  commutation  tax  for  statute  labour 
in  respect  of  such  lands,  has  been  received  from  the  county 
treasurer,  so  that  the  resident  ratepayers  are  taxed  for 
repairing  roads,  &c.,  which  can  only  benefit  lands  of  non- 
residents. . 

Sec.  483  of  the  Municipal  Act  enacts  (sub-sec.  4)  that 
the  council  shall  have  power  to  pass  by-laws  for  enforcing 
the  performance  of  statute  labour,  or  payment  of  a  com- 
mutation in  money  in  lieu  thereof,  when  not  otherwise 
provided  by  law ;  and  (sub-sec.  5)  for  regulating  the 
manner  and  the  divisions  in  which  statute  labour  or  com- 
mutation money  .shall  be  performed  or  expended. 

The  Assessment  Act,  R.  S.  0.  ch.  180,  enacts  (sees.  79-80) 
that  all  male  inhabitants  of  townships   not  otherwise 
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assessed,  and  all  persons  assessed  on  the  assessment  roll  of 
the  township,  are  liable  to  perform  statute  labour  for  the 
time  mentioned  in  or  ascertained  in  the  manner  pointed  out 
by  these  sections. 

Sec.  82  empowers  the  council  to  pass  a  by-law  permitting 
all  such  persons  to  commute  their  statute  labour  at  any 
sum  not  exceeding  $1  for  each  day's  labour. 

Sec.  483,  sub-sec.  2,  of  the  Municipal  Act,  is  to  the 
same  effect. 

Residents,  therefore,  where  such  a  by-law  has  been 
passed,  have  the  option  either  of  performing  their  statute 
labour  or  of  paying  the  commutation  money.  Non- 
residents who  have  required  their  names  to  be  entered  on 
the  roll  have  a  similar  option :  sec.  86.  In  these  cases 
the  performance  of  statute  labour  is  enforced  or  the 
commutation  collected  from  assessed  residents  under  the 
provisions  of  any  by-law  which  the  council  may  have 
passed  under  sec.  483,  sub-sec.  4,  of  the  Municipal  Act, 
and  from  other  residents  under  sec.  85,  sub-sec.  2,  of  the 
Assessment  Act,  while  non-residents,  whose  names  are 
entered  on  the  roll,  and  who  neither  perform  their  statute 
labour  nor  pay  the  commutation,  are  to  be  returned  as 
defaulters  by  the  overseer  of  highways  under  sec.  87,  to 
the  clerk  of  the  municipality,  who  then  enters  the  com- 
mutation against  their  names  on  the  collector's  roll. 

The  council  may,  however,  by  by-law  to  be  passed 
under  sec.  483,  sub-sec.  2,  of  the  Municipal  Act,  or  sec.  82 
of  the  Assessment  Act,  make  the  payment  of  the  commu- 
tation tax  in  lieu  of  statute  labour  compulsory,  in  which 
case  the  tax  is  to  be  added  in  a  separate  column  in  the 
collector's  roll,  and  to  be  collected  and  accounted  for  like 
other  taxes,  a  summary  remedy  for  its  recovery  being, 
however,  given  by  sec.  85,  sub-sec.  3  of  which  section 
provides  that  all  sums  recovered  under  it  (except  costs) 
shall  be  paid  to  the  local  treasurer,  and  form  part  of  the 
Statute  Labour  Fund  of  the  municipality.  This  fund  is  not 
elsewhere  referred  to  in  either  the  Municipal  or  Assessment 
Acts. 
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All  these  enactments  appear  to  me  to  relate  exclusively 
to  the  statute  labour  or  -  commutation  of  residents  and  of 
non-residents  w^hose  names  are  entered  on  the  assessment 
'  roll,  except  that  perhaps  the  latter  are  not  liable  to  be 
proceeded  against  summarily  under  section  85. 

The  charge  is  a  charge  only  against  the  person  liable^ 
and  not  against  the  property,  except  when  its  payment  is 
made  compulsory,  and  entered  on  the  collector's  roll  under 
section  82,  or  against  non-resident  defaulters,  under  section 
87 ;  and  I  think  it  is  plain  that  the  power  to  regulate  the 
manner  and  divisions  in  which  the  commutation  money 
shall  be  expended,  (sec.  483,  sub-sec.  5)  is  intended  to  be 
exercised  only  in  relation  to  the  moneys  which  may  actu- 
ally be  paid  to  the  council  or  its  officers  by  residents  or 
non-residents  who  have  required  their  names  to  be  entered 
on  the  assessment  roll. 

The  statute  labour  of  non-residents  whose  names  have 
not  been  set  down  on  the  assessment  roll,  is  otherwise  pro- 
vided for. 

Where  a  by-law  has  been  passed  under  sec.  82,  commut- 
ing statute  labour  of  residents  at  a  less  sum  than  $1  per 
day,  the  sum  so  fixed  is  to  apply  equally  to  residents  who 
are  subject  to  statute  labour,  and  to  non-residents  in  respect 
of  their  property.  When  no  such  bj^-law  has  been  passed, 
the  statute  labour  in  townships  in  respect  of  lands  of  non- 
residents shall  be  commuted  at  the  rate  of  $1  for  each 
day's  labour,  such  labour  being  ra-ted  and  charged  against 
every  separate  lot  and  parcel  according  to  its  assessed 
value  :  Assessment  Act,  sees.  82,  83,  87.  These  non-residents 
are  not  permitted  to  perform  statute  labour,  but  the  com- 
mutation tax  is  to  be  charged  against  the  land,  and  entered 
with  other  taxes  on  the  non-resident  roll,  which  is  trans- 
mitted by  the  township  clerk  to  the  county  treasurer :  sees. 
86,  90.  With  the  collection  of  this  tax  the  local  munici- 
pality has  nothing  to  do,  except  in  the  event  of  the 
property  subsequently  becoming  occupied,  and  the  arrears 
of  taxes  returned  by  the  county  treasurer  to  the  township 
for  collection,  under  sec.  111.    It  is  collected  with  other 
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arrrears,  which  all  form  one  charge  on  the  land,  and  of 
which  no  separate  account  is  kept  by  the  county  treasurer, 
and  these  arrears,  or  so  much  of  them  as  may  have  been 
collected,  are,  in  the  absence  of  any  county  by-law  consti- 
tuting a  Non-resident  Land  Fund,  to  be  paid  over  b}^  the 
county  treasurer  to  the  treasurer  of  the  local  municipality : 
sees.  170,  174. 

Now,  as  no  separate  account  is  kept  by  the  county 
treasurer  of  the  distinct  rates  charged  on  non-resident 

o 

lands,  and  it  may  happen  that  he  is  unable  to  collect 
the  whole  of  the  arrears  by  the  sale  of  the  land,  or 
that  the  taxes  may,  if  the  lot  is  sub-divided,  be  apportioned 
by  him  against  the  several  sub-divisions  under  sec.  118, 
the  local  treasurer  is  or  may  be  unable  to  ascertain  what 
part  of  the  moneys  paid  to  him  by  the  county  treasurer  is 
in  respect  of  the  commutation  tax,  and  what  part  in  respect 
of  other  arrears.  This  would  appear  to  shew,  especially 
when  taken  in  connection  with  sec.  342  of  the  Municipal 
Act,  which  requires  the  council,  in  making  their  estimates 
for  the  yearly  rate,  to  make  due  allowance  for  taxes  on 
lands  of  non-residents  which  may  not  be  collected,  that  the 
moneys  so  received  from  the  county  treasurer  for  such 
taxes  form  part  of  the  general  funds  of  the  municipality, 
even  when  a  non-resident  land  fund  has  not  been  consti- 
tuted. (See  sec.  17G.)  If  this  is  the  case,  as  I  am  inclined 
to  think  it  is,  the  latter  part  of  sec.  86  of  the  Assessment 
Act,  which,  enacts  that  in  all  cases  in  which  the  statute 
labour  of  a  non-resident  is  paid  in  money,  the  council  shall 
order  the  same  to  be  expended  in  the  statute  labour  division 
where  the  property  is  situate,  or  where  the  tax  has  been 
levied,  applies  only  to  non-residents  whose  names  are 
entered  on  the  assessment  roll,  and  whose  tax  is  paid  to  or 
levied  directly  by  the  local  municipality,  and  does  not 
apply  to  taxes  of  non-residents  received  from  the  county 
treasurer. 

Moreover,  if  allowance  is  to  be  made  in  the  yearly 
estimates  for  taxes  on  lands  of  non-residents  which  may 
not  be  collected,  it  is  evident  that  the  council  may  make 
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advances  in  respect  of  such  taxes  out  of  the  general 
funds ;  and  that,  in  my  opinion,  is  no  more  than  they  have 
provided  for  doing  by  the  by-law  now  in  question. 

The  conclusion  at  which  I  have  arrived,  after  a  good 
deal  of  consideration  is  (1)  that  there  is  nothing  illegal  in 
the  council  providing  for  the  performance  of  work  upon 
the  roads  and  bridges  of  their  township  to  the  extent  of 
the  commutation  tax  charged  in  respect  of  non-resident 
lands,  and  for  payment  therefor  out  of  the  general  funds 
of  the  municipality  before  such  tax  has  been  received 
from  the  county  treasurer ;  (2)  that  the  performance  of 
such  work  is  not  necessarily  restricted  to  any  particular 
statute  labour  division. 

I  think  the  rule  to  quash  the  by-law  must  be  discharged, 
with  costs. 


Rule  discharged. 


LIGHTBOUND  V.  HILL. 
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Insolvenci/ — Action  for  fraud  under  sec.  136  of  the  Insolvent  Act  of  1875. 

T^Tiere  a  judgment  has  been  recovered  for  a  debt  withont  fraud  being 
charged  under  sec.  136  of  the  Insolvent  Act  of  1875,  the  plaintiflf  is 
barred  by  such  recovery  from  bringing  another  action  against  the  debtor 
charging  the  fraud,  even  although  the  judgment  was  recovered  by 
default,  for  the  plaintiff  might  have  declared,  averring  such  fraud, 
and  had  the  question  tried. 

Qmere,  whether,  where  an  insolvent's  estate  vested  in  an  assignee  under 
the  Insolvent  Act  before  its  repeal,  the  action  for  the  alleged  fraud  was 
a  proceeding  that  might  be  continued  thereunder  under  the  terms  of 
the  repealing  Act,  43  Vic.  ch.  1,  D.,  or  of  the  Interpretation  Act,  31 
Vic.  ch.  1,  D. ;  and  whether,  also,  the  said  sec.  136  was  ultra  vires  of 
the  Dominion  Parliament. 

Eemarks  as  to  the  difference  between  sec.  136,  and  the  corresponding 
provision  in  sec.  92  in  the  Insolvent  Act  of  1869. 

The  plaintiff,  as  surviving  partner  of  one  Peter  Robert- 
son, trading  under  the  name  and  style  of  RobsriHon  & 
Lightbound,  brought  an  action  against  the  defendant  to 
recover  the  amount  of  two  bills  of  exchange,  nine  pro- 
missory notes,  and  an  account  for  goods  sold  and  delivered, 
in  the  aggregate  amounting  to  a  large  sum. 

The  declaration,  filed  before  the  passing  of  the  Judica- 
ture Act,  contained  counts  on  the  bills  and  notes  respectively 
and  the  common  counts  for  goods  sold  and  delivered,  and 
averred  that  the  defendant  was  a  trader  within  the  meaning 
of  the  Insolvent  Act  of  1875,  and  amending  Acts :  that 
the  bills  and  notes  were  made  and  goods  sold  between  the 
17th  day  of  December,  1878,  and  the  18th  day  of  July, 
1879  :  that  the  defendant  in  the  month  of  September, 
1879,  duly  made  an  assignment  under  the  said  Insolvent 
Acts  to  one  of  the  Official  assignees  of  the  city  of  Ottawa, 
where  the  defendant  carried  on  his  business  as  a  grocer, 
wine,  and  spirit  merchant:  that  the  defendant  obtained  credit 
for  the  price  of  the  goods  on  the  false  pretence  and  fraud- 
ulent representation  that  he  had  a  balance  to  the  good  of 
$40,000,  when  in  truth  and  in  fact  he  was  insolvent,  and 
the  said  false  pretence  and  fraudulent  representation  were 
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made  with  intent  to  defraud  the  plaintiff  and  his  said 
partner,  who  by  reason  of ^  such  false  and  fraudulent  repre- 
sentation became  creditors  of  the  defendant :  and  that  the 
defendant  purchased  the  goods  on  credit,  knowing  or 
having  probable  cause  for  believing  himself  to  be  unable  to 
meet  his  engagements,  and  concealed  the  fact  from  the 
plaintiff  and  his  said  partner :  that  by  reason  of  the  pre- 
mises the  defendant  was  and  is  guilt}^  of  fraud  within  the 
meaning  of  the  Insolvent  Act  of  1875,  and  amending  Acts  : 
that  the  plaintiff  claims  in  the  action  $10,000,  and  at  the 
trial  thereof  he  wall  seek  to  establish  the  fraud  so  charged 
against  the  defendant  under  the  Insolvent  Act  of  1875,  and 
amending  Acts. 

The  defendant  pleaded  that  the  plaintiff  sued  the  defen- 
dant in  the  Court  of  Queen's  Bench  for  the  same  debt  and 
causes  of  action,  and  such  proceedings  were  thereupon  had 
in  the  action  that  the  plaintiff  afterwards  by  the  judgment 
of  the  Court  recovered  against  the  defendant  the  sum  set 
forth  in  the  judgment,  and  the  said  judgment  still  remains 
in  force. 

Judgment  by  the  marginal  note  in  the  plea  was  signed 
on  the  :3rd  May,  1880. 

The  plaintiff  replied  that  in  the  action  in  which  judg- 
ment was  so  recovered  no  fraud  was  charged  against  the 
defendant,  and  the  judgment  w^as  recovered  by  default 
against  the  defendant :  that  the  plaintiff  had  not  obtained 
any  execution  or  satisfaction  of  the  said  judgment,  which 
remains  wholly  unsatisfied,  and  is  for  the  debt  incurred  by 
the  defendant  as  in  the  declaration  in  this  suit  alleged,  and 
the  plaintiff  seeks  by  this  suit  or  proceeding  to  recover  such 
debt  by  charging  the  defendant  with  the  fraud  aforesaid, 
and  proving  the  same  at  the  trial. 

To  this  replication  the  defendant  demurred,  on  the 
ground  that  the  plaintiff  having  obtained  judgment  against 
the  defendant  for  the  same  cause  of  action,  he  cannot  bring 
a  second  action  for  the  purpose  alleged  in  the  replication. 

On  the  10th  day  of  January,  1882,  the  demurrer  came 
on  for  argument. 
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Bethune,  Q.  C,  for  the  demurrer.  The  plaintiff  must 
fail  on  all  oj'  one  or  more  of  the  following  grounds  :  The 
first  ground  is,  that  by  section  136  of  the  Insolvent  Act 
of  1875,  the  defendant  Avas  not  liable  to  imprisonment 
unless  he  was  charged  with  the  fraud  and  declared  guilty 
in  the  suit  or  proceeding  taken  for  the  recovery  of  the 
debt.  The  fraud,  therefore,  should  have  been  set  up  in 
the  action  in  which  judgment  was  recovered.  The  second 
ground  is,  that  the  insolvent  law  is  no  longer  in  force.  The 
Acts  relating  to  insolvency  having  all  been  repealed  by  the 
43  Vic.  ch.  1,  D.,  and  this  action  is  not  a  proceeding  that 
may  be  continued  thereunder,  nor  is  it  protected  by  the 
Interpret atiou  Act  31  Yic.  ch.  1,  D.  And  thirdly,  clause 
136,  of  the  Insolvent  Act  was  ultixi  vires  of  the  Dominion, 
as  being  something  relating  to  civil  rights  rather  than 
insolvency. 

J.  K.  Kerr,  Q.  C,  for  the  plaintiff.  The  plaintiff  was  not 
precluded  by  the  previous  judgment ;  for  although  the  debt 
or  causes  of  action  were  the  same  in  both,  he  by  the  pres- 
sent  proceeding  was  seeking  not  to  recover  the  debt  a 
second  time,  but  to  enforce  payment  of  it  by  a  remedy 
that  was  not  prayed  for-or  sought  in  the  former  proceeding, 
and  which  could  not  have  been  obtained  therein,  as  the 
defendant  had  allowed  judgment  to  go  against  him  by 
default.  Nelson  v.  Couch,  ]  5  C.  B.  N.  S.  99,  shews  that  the 
plaintiff  was  not  precluded  by  the  former  judgment,  as  the 
question  of  fraud  was  not  raised  or  determined  therein. 
This  was  clearly  a  proceeding  that  was  authorized  under  the 
express  terms  of  the  Act  repealing  the  Insolvency  Acts,  as 
the  defendant's  estate  had  become  vested  in  an  official  assig- 
nee, which  being  the  case,  the  insolvent  was  subject  to  all 
those  liabilities  and  proceedings  he  would  have  been  had 
the  Acts  not  been  repealed.  Moreover,  the  plaintiff's  right 
to  imprison  the  defendant  on  account  of  the  alleged  fraud, 
was  a  right  which  had  accrued  at  the  time  the  repealing 
Act  came  into  force,  and  so  was  a  right  clearly  preserved 
by  force  of  sub-sec.  36  of  sec.  7  of  the  Interpretation  Act,  31 
Vic.  ch.  1,  D.    As  to  the  question  of  ultra  vires,  the  matter 
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was  clearly  within  the  scope  of  the  powers  of  the  Domin- 
ion Parliament,  under  its  power  to  make  laws  relating  to 
bankruptcy  and  insolvency. 

January  17,  1882.  Cameron,  J. — From  the  view  T  take 
of  the  question,  it  will  not  be  necessary  to  determine  the 
second  and  third  objections  raised  by  Mr.  Bethune  to  the 
plaintiff's  right  to  recover,  as  I  am  clearly  of  opinion,  the 
defendant  being  the  debtor  and  not  an  agent  or  employee 
of  the  debtor,  he  should  have  been  charged  with  the  fraud 
in  the  suit  brought  against  him  for  the  recovery  of  the  debt. 

As  to  the  second  question,  upon  which  I  give  no  opinion, 
it  may  be  covered  by  the  decision  of  the  Court  of  Appeal 
in  Fowler  v.  Vail,  4  App.  267,  where  it  was  held  by  the 
majority  of  the  Court,  that  the  defendant,  after  the  repeal  of 
the  Act  allowing  defences  to  be  pleaded  in  an  action  on  a 
foreign  judgment  that  were  or  might  have  been  pleaded 
in  the  original  action,  had  the  right  to  plead  such  pleas  to 
an  action  commenced  before  the  repeal  of  that  Act,  the 
right  to  plead  being  a  right  accrued  within  the  meaning  of 
that  word  in  sub-sec.  34  of  sec.  6,  31  Vic.  ch.  1,  0.,  the 
Ontario  Interpretation  Act,  which  is  the  same  in  terms  as 
sub-sec.  36  of  sec.  7  of  the  Dominion  Interpretation  Act,  31 
Vic.  ch.  1,  D. 

The  question  of  the  power  of  the  Dominion  Parliament 
to  enact  the  provisions  contained  in  sec.  136,  has  also  been 
decided  by  the  majority  of  the  Court  of  Common  Pleas  in 
Peak  V.  Shields,  31  C.  P.  112,  which  case  has  been  affirmed 
on  Appeal  (a),  but  the  Court  was  divided  in  opinion  as  to 
whether  the  clause  was  ultra  vires. 

I,  therefore,  deem  it  unnecessary  to  express  any  opinion 
of  my  own  upon  these  points. 

Upon  the  question  of  the  plaintiff's  right  now  to  charge 
the  defendant  with  the  alleged  fraud,  on  which  I  have 
expressed  an  opinion  adverse  to  the  plaintiff,  the  decision 
of  the  Court  of  Appeal  in  Rooney  v.  Lyons,  2  App.  53, 
would  seem  to  warrant  the  conclusion  to  which  I  have  come. 


(a)  Not  yet  reported 
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Patterson,  J.  A.,  in  delivering  the  judgment  of  the 
Court,  said,  at  p.  58  :  "  Under  sec.  136,  any  person  guilty 
of  what  is  here  charged,  or  of  some  other  cognate  offences 
mentioned  in  the  section,  shall  be  held  guilty  of  a  fraud, 
and  shall  be  liable  to  imprisonment  for  such  time  as  the 
Court  may  order,  not  exceeding  two  years,  uiJess  the  debt 
and  costs  be  sooner  paid  :  provided  always  that  in  the 
suit  or  proceeding  taken  for  the  recovery  of  the  debt  the 
defendant  be  charged  with  the  fraud,  and  be  declared  to 
be  guilty  of  it  by  the  judgment  rendered  in  such  suit  or 
proceeding.  The  judgment  here  referred  to  is  either  the 
verdict  of  the  jury  or  the  judgment  given  at  the  trial  by 
the  Judge  if  the  case  is  tried  without  a  jury,  as  is  evident 
from  section  137,  which  requires  the  Judge,  immediately 
after  the  verdict  rendered  against  the  defendant  for  such 
fraud,  if  such  verdict  is  given,  or,  if  not  before  a  jury,  then 
immediately  upon  his  rendering  his  judgment  in  the  pre- 
mises, to  adjudge  the  term  of  imprisonment  the  defendant 
shall  undergo."  Again,  on  page  59,  he  said,  "Under  the 
provisions  of  section  136,  to  which  I  have  just  referred, 
the  imprisonment  of  the  debtor  is  not  permitted  unless  he 
be  declared  to  be  guilty  of  the  fraud  by  the  judgment 
rendered  at  the  trial.  No  such  judgment  was  rendered, 
and  the  finding  of  the  learned  Chief  Justice  stops  short  of 
the  essential  fact  of  the  intent  to  defraud." 

This  language  is  used  in  reference  to  the  rights  of  the 
parties  where  the  defendant  had  pleaded  his  discharge  in 
insolvency,  and  the  plaintifi"  had  replied  such  fraud  of  the 
defendant  as  would  have  made  him  liable  to  imprisonment 
under  section  136  ;  and  the  learned  Chief  Justice  w^ho  tried 
the  cause  had  not  found  the  fraud  directly,  but  had  found 
facts  from  which  it  might  have  been  inferred. 

The  case  is  not  therefore  exactly  analogous  to  the  pres- 
ent case,  as  on  this  demurrer  the  fraud  is  admitted  ;  and 
the  proceeding  was  not  one  for  the  imprisonment  of  the 
debtor,  the  question  being  whether  the  defendant  by  reason 
of  his  fraud  was  disentitled  to  be  relieved  from  the  debt 
by  his  discharge  in  insolvency ;  but  the  interpretation  put 
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by  the  Court  upon  the  clause  is  equally  applicable  to  the 
present  case  as  it  was  to'  the  case  there  under  consider- 
ation. 

The  clause  in  its  present  shape  is  b}^  no  means  clear.  As 
it  was  in  the  A.ct  of  1869,  where  it  appeared  as  clause  92, 
there  would  be  no  difficulty  in  construing  it.  The  dijSi- 
culty  arises  from  the  fact  that  the  framers  of  the  Act,  in 
imposing  a  liability  to  imprisonment  on  others  than  the 
debtor,  left  the  proviso  as  it  was  in  section  92  of  the  Act 
of  1869,  which  was  directed  against  fraudulent  representa- 
tions made  by  the  debtor  himself,  and  subjected  him  to 
imprisonment,  provided  he  was  charged  with  the  fraud  in 
the  suit  or  proceeding  brought  to  recover  the  debt,  and 
was  declared  guilty  of  it  by  the  judgment  rendered  in  such 
suit  or  proceeding. 

Under  section  92  of  the  Act  of  1869,  it  would  seem 
impossible  successfully  to  uphold  the  contention  that  after 
a  judgment  had  been  obtained  for  the  recovery  of  the  debt 
whereby  the  defendant  was  not  declared  to  be  guilty  of 
fraud,  the  defendant  could  be  vexed  with  a  second  action 
wherein  the  fraud  might  be  charged.  But  under  section 
136,  unless  it  can  be  held  the  legal  effect  of  the  clause  is 
that  the  person  committing  the  fraud,  whether  he  be  the 
debtor  or  not,  becomes  thereby  liable  as  the  debtor,  and 
not  merely  for  the  misrepresentation,  I  do  not  see  how  he, 
when  not  the  debtor,  can  be  charged  with  the  fraud  and 
declared  guilty  thereof  in  the  suit  or  proceeding  brought 
to  recover  the  debt,  when  he  would  be  no  party  to  such 
suit ;  and  so,  if  liable  at  all,  it  must  b  i  in  a  separate  action 
from  that  brought  to  recover  the  original  debt,  unless  it 
can  be  assumed  the  Dominion  Parliament  by  this  pro- 
vision amended  the  law  relating  to  procedure  in  civil  cases, 
and  allowed  the  joining  of  distinct  causes  of  action  against 
different  parties  in  the  one  suit — a  proceeding  not  essen- 
tial to  the  enactment  and  carrying  into  effect  of  an  insol- 
vent law,  and  v\^oukl  furnish  a  strong  ground  for  sustaining 
the  contention  that  this  clause  ISG  w^as  beyond  the  scope 
of  the  legislative  authority  of  the  Dominion  Parliament. 
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The  present  proceeding,  however,  is  against  the  original 
debtor,  and  the  case  is  therefore  clearly  within  the  proviso 
to  the  136th  section.  The  original  suit  was  brought 
against  him  for  the  recovery  of  the  debt.  He  was  not,  as 
the  replication  expressly  alleges,  charged  in  that  suit  with 
the  fraud,  and  consequently  was  not  by  the  judgment  ren- 
dered therein  found  guilty  of  it.  If  the  suit  then,  as  was 
part  of  Mr.  Kerr's  contention,  was  not  for  the  recovery  of 
the  debt  incurred  through  the  alleged  fraud,  but  for  the 
punishment  of  the  defendant  unless  he  pays  the  debt  and 
co.sts,  it  is  prohibited  by  the  proviso.  If  for  the  recovery  of 
the  debt  it  is  barred  by  the  previous  recovery — the  matter 
is  c\e2irlj  res  judicata.  The  fact  that  the  judgment  in  the 
original  suit  was  recovered  by  default — which  I  understand 
to  mean  by  default  of  appearance  before  pleadings  from 
what  was  said  by  counsel  on  the  argument,  though  it  does 
not  so  appear  in  the  replication — can  make  no  difference. 
The  plaintiff  might,  if  he  had  so  chosen,  have  declared  in 
the  suit  and  averred  the  fraud,  and  taken  the  case  down  to 
have  that  question  tried  whether  the  defendant  appeared 
and  pleaded  or  not ;  and  he  cannot  now  be  permitted  to  set 
up  his  own  laches  in  this  respect,  as  a  reason  for  haras- 
sing the  defendant  with  a  second  suit. 

The  cases  cited  by  Mr.  Kerr  are  not  authorities  for  such 
a  proceeding,  the  reasoning  of  the  Judges  being  quite 
against  the  plaintiff's  contention  in  this  case. 

Judgment  should,  therefore,  be  entered  for  the  defen- 
dant on  the  demurrer,  with  costs. 


Judgment  accordingly _ 


(  256  ) 
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HILARY  SITTINGS,  45  YICTORIA,  1882. 

From  February  6  to  February  23, 
Present  : 

The  Hon.  Adam  Wilson,  C.  J.,  President 
"    Thomas  Galt,  J. 
"      "    Feathekston  Osler,  J. 


Russell  v.  The  Canada  Life  Assurance  Company. 

Life  assurance — Breach  of  contract — Adding  pleas — Replication — 
Sufficiency. 

Action  on  a  life  policy.  The  application  contained  a  number  of  questions 
and  answers,  and  at  the  foot  was  a  declaration,  signed  by  the  assured, 
that  to  the  best  of  his  knowledge  and  belief  the  foregoing  statments 
and  other  particulars  were  true  :  that  the  declaration  should  form  the 
basis  of  the  contract ;  and  that  if  any  untrue  averment  had  been 
intentionally  made  therein  or  in  the  replies  to  the  company's  medical 
adviser  in  connection  therewith,  the  policy  should  be  void.  By  the 
policy  the  declaration  and  ' '  relative  papers"  were  made  the  basis  of  the 
contract,  with  a  proviso  that  if  any  fraudulent  or  wilfully  untrue 
material  allegation  was  contained  in  said  declaration  ;  or  if  it  should 
thereafter  appear  that  any  material  information  had  been  withheld,  and 
any  of  the  matters  set  forth  had  not  been  truly  and  fairly  stated,  then 
the  policy  should  be  void.  To  the  questions  in  the  application  as  to 
the  name  and  residence  of  usual  medical  attendant,  and  for  what  serious 
illness  had  he  attended,  the  assured  answered  "none":  and  to  the 
questions  by  the  medical  adviser  as  to  what  other  disease  or  personal 
injury  and  from  whom  had  he  received  professional  assistance,  &c.,  the 
assured  answered  '  'none. "  It  was  found  that  these  answers  were  wil- 
fully untrue,  and  that  the  information  was  wilfully  withheld  from  and 
was  material  to  be  stated  to  the  company. 

Held,  that  these  answers  constituted  a  breach  of  the  express  contract 
between  the  parties,  and  therefore  the  policy  was  void. 

The  pleas  setting  up  these  defences  were  added  at  the  trial,  and  after  the 
case  had  been  in  progress  for  some  time.    The  action  was  commenced 
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before  the  Judicature  Act  came  in  force,  but  the  trial  took  place 
thereafter. 

Held,  that,  whether  under  sec.  8  of  the  Administration  of  Justice  Act,  or 
under  Rule  128  of  the  Judicature  Act,  the  pleas  were  properly  added. 

A  replication  to  these  pleas  set  up  that  certain  correspondence  between 
the  company's  general  manager  and  their  local  agent,  but  of  which  the 
assured  had  no  notice,  directing  the  agent  to  make  enquiries  as  to  the 
habits,  &c. ,  of  the  assured,  upon  the  result  of  which  the  agent  was  to 
issue  the  policy,  constituted  an  agreement  that  the  company  would  rely 
on  the  judgment  of  the  agent  alone  founded  on  such  enquiries. 

Held,  that  the  replication  could  not  be  supported,  either  at  law  or  on  the 
facts. 

Per  Wilson,  C.  J.— ^^Tiere  the  materiality  of  certain  enquiries  is  ob\dous, 
and  is  assumed  at  the  trial — as  e.  g.  with  regard  to  the  temperate  habits 
or  otherwise  of  the  deceased — there  is  no  need  to  submit  it  to  the  jury. 

Declaration  on  a  policy  of  assurance  on  the  life  of 
Alexander  Russell,  who  was  the  husband  of  the  plaintiff, 
dated  the  27th  of  January,  1880,  in  the  sum  of  $4,000,  and 
which  declared  that,  in  consideration  of  the  premises  and 
of  the  representations  made  to  the  defendants  in  the  appli- 
cation for  the  jDolicy,  the  defendants  agreed  to  pay  the 
said  $4,000  to  the  executors,  administrators,  appointees,  or 
assigns  of  the  assured,  within  three  calendar  months  after 
satisfactory  proof  of  the  death  of  the  assured  during  the 
continuance  of  the  policy.  The  necessary  averments  were 
made  to  support  the  claim  for  the  $4,000,  the  death  having 
taken  place  on  the  11th  June,  1880. 

The  common  counts  were  added. 

Plea.    1.  Denial  of  promise  as  alleged. 

2.  That  the  said  policy  of  assurance  was  in  writing,  and 
after  reciting  that  the  said  Alexander  Russell  had  proposed 
to  affect  an  assurance  with  the  defendants  in  the  sum  of 
$4,000  on  the  life  of  himself  for  the  remainder  thereof, 
and  had  caused  to  be  delivered  into  the  office  of  the  said 
defendants  a  declaration  signed  by  the  said  Alexander 
Russell,  bearing  date  20th  January,  1880,  containing 
with  the  relative  papers  the  several  particulars  requisite 
for  such  assurance,  which  declaration  and  relative  papers 
the  said  Alexander  Russell  had  agreed  should  form  the 
basis  of  the  contract  between  him  and  the  defendants, 
provided,  among  other  things,  as  follows  :  that,  in  case  any 
fraudulent  or  wilfully  untrue  material  allegation  be  con- 
tained in  the  said  received  declaration,  or  if  it  should  there- 
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after  appear  that  any  material  information  had  been  wilfully 
withheld,  or  that  any  of  the  matters  set  forth  had  not  been 
truly  or  faithfully  stated,  then  the  policy  should  be  void,  and 
all  moneys'  paid  thereunder  should  be  forfeited  to  the  defen- 
dants ;  and  that,  prior  to  the  making  of  the  said  policy,  the 
defendants  had  received  from  Alexander  Russell  the 
declaration  and  relative  papers  mentioned  and  referred  to  in 
the  recital  and  proviso  of  the  policy.  And  in  the  declara- 
tion and  relative  papers  Alexander  Russell,  in  answer  to 
the  question  ''Are  you,  and  have  you  always  been,  moderate 
and  temperate  in  every  respect,  and  more  particularly  in 
the  use  of  stimulants  ?"  answered,  "  Sti'ictly  temperate.' 
And  the  defendants  say  that,  before  and  at  the  time  of 
making  such  declaration  Alexander  Russell  had  been  and 
was  addicted  to  to  the  immoderate  and  intemperate  use  of 
stimulants,  as  he  then  w^eli  knew ;  and  that  the  answer  to 
the  said  question  was  a  wilfully  untrue  material  allega- 
tion, whereby  the  policy  became  void  and  of  no  effect 

3.  That  Alexander  Russell  was  in  an  inebriate  asylum 
for  drunkenness  prior  to  his  application  for  the  policy.  But 
this  is  not  now  material  as  the  jury  found  on  this  plea  for 
the  plaintiff. 

4.  After  referring  to  the  same  introductory  matter  as 
in  the  second  plea  set  forth,  alleged  that  the  declaration 
and  relative  papers  contained  the  question  and  answer  in 
the  said  plea  mentioned.  And  the  defendants  say  that 
Alexander  Russell,  within  one  year  before  the  application, 
was  addicted  to  the  immoderate  and  intemperate  use  of 
intoxicating  liquor,  and  that  he  wilfully  withheld  any 
information  thereof  from  the  defendants  on  such  applica- 
tion ;  and  that  such  fact  was  material  to  be  made  known 
to  the  defendants  to  enable  them  to  judge  of  the  risk  they 
were  undertaking,  whereby  the  polic}^  became  void  and  of 
no  effect. 

5.  After  the  introductory  matter  of  the  like  nature  as  in 
the  second  plea  set  forth,  alleged  that  Alexander  Russell, 
to  the  question  of  the  medical  adviser,  "  Are  you,  and 
have  you  always  been,  moderate  and  temperate  in  every 
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respect,  and  more  particular!}^  in  the  use  of  stimulants  ?" 
answered  "  strictly  temperate  ;"  and  he  thereby  made  an 
untrue  averment  intentionally,  whereby  the  policy  became 
void. 

(3.  That  the  defendants  were  induced  to  make  the  policy 
by  the  fraud  of  Alexander  Russell. 

7  and  8.  To  the  common  counts ;  but  ai'e  of  no  con- 
sequence. 

Issue  : 

At  the  trial  the  following  pleas  were  added  : 

9.  After  setting  out  that  the  policy  was  subject  to  the 
agreement  and  proviso  in  the  second  plea  mentioned, 
a-lleged  that  prior  to  the  making  of  the  policy  the  defen- 
dants had  received  from  the  said  Alexander  Russell  the 
declaration  and  relative  papers  in  the  second  plea  men- 
tioned, containing  among  others  the  following  questions  and 
replies  thereto  respectively: 

' '  The  person  whose  life  is  proposed  for  assurance  will  state — 

6.  ' '  Name  and  residence  of  usual  medical  attendant  ?  "    A.  "  None. " 

7.  "  For  what  serious  illness  he  has  attended  and  when  ? "   A.  "  None. " 

8.  "Name  and  residence  of  any  other  medical  gentleman  who  has  been 
consulted  (if  any)  ? "    A,  "None." 

"  Queries  to  be  put  by  the  medical  ofl&cer  to  the  applicant : 

3.  Sub-question  1.  "Have  you  ever  been  vaccinated  or  had  small  pox  ?  " 
A.  "Vaccinated." 

Sub-question  2.  "  Have  you  had  the  usual  diseases  of  children  ?  "  A. 
"Yes." 

Sub-question  3.  "  For  what  other  disease  or  personal  injury,  and  from 
whom,  have  you  received  professional  assistance,  and  how  long  is  it  since 
you  required  such  assistance  ?  "    A.  "None." 

4.  Sub-question  2.  "Have  you  ever  had,  or  are  yoa  predisposed  by  here- 
ditary tendency,  or  otherwise  to  (among  others)  any  disease  or  affections 
of  the  head  or  nervous  system  ?  "    A.  "  None." 

And  the  defendants  say  that  in  such  answers  the  mat- 
ters set  forth  were  not  truly  or  fairly  stated,  but  on  the 
contrary  were  untruly  and  unfairly  stated. 

10.  After  the  same  inducement  as  to  the  second  plea, 
alleged  that  the  answers  in  the  ninth  plea  were  wilfully 
untrue  material  allegations,  whereby  the  policy  became 
void  and  of  no  effect. 
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11.  After  the  like  inducement  as  to  the  second  plea^ 
alleged  that  prior  to  the  application  for  the  policy^ 
Alexander  Russell  had  a  usual  medical  attendant,  to  wit, 
Amos  Rogers,  and  had  been  attended  by  him  for  a  serious 
illness  within  twelve  months  next  preceding  the  applica- 
tion, and  Alexander  Russell  had  required  professional 
assistance  for  the  disease  or  affection  of  nervousness  within 
twelve  months  next  prior  to  the  date  of  the  application, 
and  that  he  was  predisposed  to  certain  diseases  or  affections 
of  the  nervous  system;  and  he  wilfully  withheld  any  infor- 
mation as  to  these  facts  and  circumstances  from  the  defen- 
dants on  his  application  for  assurance,  and  the  same  were 
material  to  be  made  known  to  the  defendants,  whereby 
the  policy  became  void  and  of  no  effect. 

12.  After  the  like  inducement  as  to  the  second  plea^ 
alleged  that  prior  to  the  policy  the  defendants  had  received 
from  Alexander  Russell  the  declaration  and  relative  papers 
in  the  second  plea  mentioned,  containing  the  question  and 
answer  therein  stated  ;  and  that  the  said  answer  was  not 
truly  or  fairly  stated,  but  was  untruly  and  unfairly  stated. 

13.  After  the  like  inducement  as  to  the  second  plea^ 
alleged  that  Alexander  Russell  was  a  patient  in  an  inebriate 
asylum,  known  as  Belmont  Retreat,  to  be  treated  for 
nervousness  and  sleeplessness,  a  circumstance  material  to 
be  made  known  to  the  defendants ;  and  they  say  that 
Alexander  Russell  wilfully  witheld  any  information  as  to 
the  circumstances  in  this  plea  mentioned,  whereby  the^ 
policy  became  void  and  of  no  effect. 

To  these  pleas  the  plaintiff  replied  :  That  prior  to  the 
making  of  the  contract  sued  on.  and  before  the  deter- 
mination of  the  defendants  to  accept  the  said  proposal, 
the  defendants  instructed  one  R.  H.  Hay  cook,  as  their 
agent  on  their  behalf,  to  make  enquiries  into  the  habits  of 
the  said  Alexander  Russell,  other  than  the  enquiries  already 
made  and  referred  to  in  the  declaration  and  relative 
papers,  and  empowered  him,  if  satisfied  as  to  the  said 
habits  of  the  said  Alexander  Russell  being  reliable  and  the 
life  a  desirable  one,  to  accept  the  said  proposal  and  enter 
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into  the  said  contract.  And  the  said  R.  H.  Haycock  made 
the  said  enquiries  and  became  satisfied  that  the  said  habits 
of  the  said  Alexander  Russell  wei-e  reliable  and  the  said 
life  a  desirable  one,  and  issued  the  said  policy.  And  the 
plaintiff  avers  that  the  defendants,  in  accepting  the  said 
proposal  and  entering  into  the  said  contract,  acted  upon 
the  judgment  of  the  said  agent  founded  upon  the  said 
enquiries. 

Issue  was  joined  on  this  replication. 

The  defendants  also  demui-red  to  the  replication  on  the 
grounds  — 

1.  It  is  not  alleged  the  defendants  waived  the  provision 
set  out  in  the  said  pleas,  that  the  declaration  and  relative 
papers  should  be  the  basis  of  the  contract. 

2.  That  by  such  further  enquiries  the  defendants  did 
not  waive  or  abandon  the  terms  of  the  contract. 

3.  That  it  is  not  alleged  the  defendants  relied  solely  on 
the  enquiries  made  by  the  said  R.  H.  Haycock. 

4.  It  is  not  alleged  the  defendants  agreed  with  Alexander 
Russell  that  they  would  rely  on  the  enquiries  of  the  said 
R.  H.  Ha3^cock,  and  waive  or  dispense  with  the  terms  on 
which  they  entered  into  the  contract. 

Joinder. 

The  cause  was  tried  before  Wilson,  C.  J.,  with  a  jury,  at 
Ottawa,  at  the  Fall  Assizes  of  1881. 

The  evidence,  so  far  as  material,  is  set  out  in  the  judgment. 

The  following  questions  were  submitted  to  the  jury, 
which  they  answered  as  stated: 

1.  "Was  Alexander  Russell  at  the  time  of  his  application,  and  was  he 
always  moderate  and  temperate  in  every  respect,  and  more  particularly  in 
the  use  of  stimulents?"  A.  "No,  as  to  the  period  before  application  ; 
Yes,  as  to  the  time  of  application. 

{a)  ' '  Was  Alexander  Eussell  at  or  about  the  time  of  the  application 
for  insurance  intemperate  in  the  use  of  stimulants  ? "    A.  "  No." 

2.  ' '  Was  his  answer  in  respect  to  that  matter — that  he  was — a  true  or 
untruthful  statement  or  not?"  A.  " It  was  true  and  faithful  as  to  the 
period  at  and  about  the  time  of  the  application.  It  was  not  so  as  to  the 
preceding  time. " 

3.  "  Was  Alexander  Eussell  a  patient  in  an  inebriate  asylum,  as  an 
inebriate,  from  drunkenness  ?  "  "No." 
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4.  "  Was  Alexander  Russell  a  patient  at  Belmont  Retreat,  to  be  treated 
for  nervousness  and  sleeplessness  ?  A.  "Yes." 

5.  "Did  Alexander  Russell  wilfully  withhold  from  the  company  the 
communication  and  information  that  he  had  been  in  Belmont  Retreat 
either  for  drunkenness,  nervousness,  or  sleeplessness."  A.  "Yes,  as  to 
nervousness  and  sleeplessness. " 

6.  "Was  Alexander  Russell,  within  one  year  before  the  application,, 
addicted  to  the  immoderate  and  intemperate  use  of  intoxicating  liquors?" 
A.  "Yes." 

7.  "If  he  was  so  addicted,  did  he  wilfully  withhold  that  information 
from  the  company  ?  "    A.  "Yes." 

8.  * '  Were  the  answers  of  Alexander  Russell  to  the  following  questions 
of  his  application:"  6.  "Name  and  residence  of  usual  medical  atten- 
dant." A.  "  None."  And  to  the  7th  question  :  For  what  serious  illness 
has  he  been  attended,  and  when  ?  A.  None.  And  to  the  8th  question  : 
Name  and  residence  of  any  other  medical  gentleman  who  has  been  con- 
sulted, if  any  ?  A.  None.  Or  were  any  of  them,  or  was  any  one  of  them 
and  which  of  them  truly  and  faithfully  stated  or  not  ?  A.  Nos.  6  and  7, 
untrue.  No.  8  true.  (2)  Or  wilfully  untrue?  A.  Yes.  (3)  Or  did  he 
wilfully  withhold  the  information  respecting  these  matters  or  these  ques- 
tions, or  any  of  them,  from  the  company?    A.  "Yes." 

9.  ' '  Were  these  or  any  of  them  matters  material  to  be  stated  by  Alex- 
ander Russell  ?"    A.  "Yes." 

10.  "  When  Alexander  Russell  was  asked  by  the  medical  officer:  For 
what  diseases  or  personal  injury,  and  for  what  have  you  required  profes- 
sional assistance,  and  he  answered.  None,  was  that  answer  truly  and 
faithfully  stated  or  not  ?"  A.  "No."  "  Or  was  it  wilfully  untrue  ?"  A. 
"  Yes."  "  Or  did  he  wilfully  withhold  the  information  required  by  that 
question  from  the  company  ?"    A.    ' '  Yes, " 

11.  "Was  that  matter  material  to  be  stated  by  Alexander  RussellJ' 
A.  "Yes." 

12.  ' '  When  Alexander  Russell  was  asked  by  the  medical  officer  in  sub- 
question  No.  2,  '  Have  you  ever  had,  or  are  you  predisposed  by  hereditary 
tendency  or  otherwise  to  apoplexy  or  any  disease  or  affection  of  the 
head  or  nervous  system?'  and  he  answered  'None.' 

1.  "  Was  that  truly  and  faithfully  stated  or  not."    A.  "  Yes." 

2.  "  Or  was  it  wilfully  untrue. "    A.  "No." 

3.  "Or  did  he  wilfully  withhold  the  information  required  by  that  ques- 
tion from  the  company. "    A.  "No." 

13.  "  Was  that  matter  material  to  be  stated  by  Alexander  Russell  ? " 
A.  "No." 

14.  "Did  the  company  after  the  month  of  January,  1880,  assume  the 
responsibility  as  to  what  the  habits  of  Alexander  Russell  were,  if  after 
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enquiry  by  their  own  agent  lie  was  satisfied  of  this  being  such  that  the 
policy  should  issue  ?"  A.  ''Yes." 

A  verdict  was  entered  for  the  defendants. 

At  the  Hilar}^  sittings,  February  11,  1882,  Bethune,. 
Q.  C,  obtained  an  order  calling  on  the  defendants  to 
shew  cause  why  so  much  of  the  findings  of  the  jury, 
in  answer  to  questions  submitted, — as  to  so  much  of 
the  first  question  as  states  that  Alexander  Russell  was 
not  mode]-ate  and  temperate  in  every  respect,  and  more 
particularly  in  the  use  of  stimulants  at  a  period  before 
the  application;  and  as  to  so  much  of  the  second  question 
as  states  that  the  answer  given  by  the  deceased  as  to 
the  precedent  time  was  not  true  and  faithful  ;  and  as  to 
the  fifth  and  sixth  questions,  and  as  to  so  much  of  the 
answer  to  the  seventh  question  as  finds  that  the  answers 
of  the  deceased  were  untrue  or  wilfully  untrue,  or  that 
he  ^\dlfully  withheld  information  from  the  defendants  ;  and 
as  to  the  eighth,  ninth,  tenth,  eleventh,  twelfth,  and  thir- 
teenth questions — should  not  be  set  aside,  and  a  new  trial 
as  to  these  matters  had  between  the  parties,  on  the  ground 
that  the  said  findings,  and  each  of  them,  are  and  is  contrary 
to  law  and  evidence,  and  the  weight  of  evidence  ;  or  why  a 
new  trial  should  not  be  had  on  the  ground  that  there  is  no 
finding  of  the  jury  shewing  that  the  defendants  were  mis- 
led by  the  alleged  misrepreseiitation  of  the  said  Alexander 
Russell,  and  that  until  such  matter  is  determined  by  the 
jury  no  judgment  can  be  entered  for  either  party;  the  Court 
not  being  able  in  this  case  to  assume  that  misrepresentation 
led  to  the  issue  of  the  policy,  inasmuch  as  there  was  evidence 
of  notice  to  the  defendants  of  the  plaintifi"s  habits  before 
the  issue  of  the  policy  ;  and  why  the  statements  of  defence 
allowed  to  be  pleaded  at  the  trial  as  to  the  non -disclosure  of 
the  attendance  by  physician  should  not  be  struck  out,  on 
the  ground  that  the  learned  Judge  at  the  trial  ought  not  to 
have  allowed  it  to  be  added  at  the  stage  of  the  trial  at  which 
the  application  was  made  ;  or  why  there  .should  not  be  a 
new  trial  on  the  ground  that  the  learned  Chief  Justice  at 
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the  trial  declined  to  submit  to  the  jury  a  question,  whether 
the  defendants  made  thp  contract  upon  the  judgment  of 
their  own  agent  at  Ottawa,  after  enquiries  made  by  him ; 
or  why  there  should  not  be  a  new  trial,  on  the  ground  that 
the  learned  Chief  Justice  misdirected  the  jury  in  telling 
them  that  if  information  was  withheld  by  the  assured,  "  no 
doubt  it  was  wilfully  withheld  ;"  or  why  anew  trial  should 
not  be  granted  on  the  ground  of  the  improper  reception  of 
•evidence  (setting  out  the  grounds,  not  now  material).  And 
why  a  new  trial  should  not  be  granted  on  the  ground  that 
there  is  no  finding  that  the  contract  was  entered  into  by 
the  defendants  by  reason  of  the  misrepresentations  or  fraud 
of  the  assured;  or  why  judgment  should  not  be  entered  for 
the  plaintiff,  or  a  new  trial  had,  on  the  ground  that  the 
answer  to  the  last  question  shews  that  the  defendants  were 
not  misled  by  the  misstatements  of  the  assured,  and  on  the 
ground  that  the  pleas  are  directed  to  defences  different 
from  that  which  are  open  on  the  proper  construction  of  the 
■contract. 

Bruce,  for  defendants,  also  obtained  an  order  callino-  on 
the  plaintiff  to  shew  cause  why,  in  the  event  of  the 
plaintiff"  getting  a  new  trial,  there  should  not  be  a  new 
trial  also  so  far  as  regards  the  findings  of  the  jury  upon 
the  third,  twelfth,  thirteenth,  and  fourteenth  question  ssub- 
mitted  to  the  jury,  on  grounds,  not  now  material  to  be  stated. 

The  deraurrer  was  also  set  down  for  argument. 

During  the  same  sittings,  February  21,  1882,  Bethune, 
Q  C,  supported  the  order.  There  was  no  evidence  to  sup- 
port the  findings.  The  principal  question  raised  at  the 
trial,  was,  as  to  the  habits  of  the  assured.  It  is  not  sufficient 
to  shew  merely  that  there  was  the  habit  of  drinking,  or 
that  the  assured  had  on  certain  occasions  been  under  the 
influence  of  liquor  ;  but  you  must  go  further  and  shew 
that  in  consequence  of  such  habits  his  health  was  impaired. 
The  object  is  not  to  shew  that  the  assured  was  a  total 
abstainer,  but  that  he  drank  so  as  to  impair  his  health. 
The  evidence  here  shews  that  at  the  time  the  application 
was  made,  he  was  considered  to  be  in  the  best  of  health  : 


RUSSELL  Y.  CANADA  LIFE  ASSURANCE  CO.  2G5 


Scanlan  v.  Sceals,  5  Ir.  C.  L.  R.  139,  6  Ir.  C.  L.  R.  367; 

Southcomhe  v.  Merriman,  Cai-.  &  Marsh  286 ;  Hutton  v. 

Tr(//^'r?(>o  Xi/t^  ^ssii?-a77,ce  Co.,  1  F.  &  F.  735.  There  was 
misdirection  in  the  learned  Chief  Justice  telling  the  jury 
that  the  assured  acted  wilfully  in  telling  the  company  he 
was  a  temperate  man,  when  he  was  intemperate.  Assum- 
ing that  the  plaintiff  was  an  intemperate  man,  and  was  so 
considered  by  others,  it  does  not  follow  because  a  man 
is  deemed  by  others  to  be  intemperate,  that  he  necessarily 
considers  himself  to  be  so  ;  an  intemperate  man  is  ver\'  often 
the  last  to  consider  himself  so,  and  he  may  act  with  the 
most  perfect  honesty  in  stating  that  he  is  temperate  ;  and 
although  no  objection  was  taken  to  the  charge,  yet  it  still 
is  a  matter  which  should  be  considered  in  granting  a  new 
trial.  There  also  should  be  a  new  trial  on  the  g!Ound 
that  the  fourth  and  fifth  findinfrs,  and  the  twelfth  findino' 
are  not  reconcilable.  The  pleas  added  at  the  trial  should 
not  have  been  allowed  to  have  been  added,  and  particularly 
at  that  stage  of  trial,  and  on  the  objection  of  the  plaintiff 
that  he  was  not  then  prepared  to  meet  them.  Their  effect 
is  done  away  with  by  the  fourteenth  finding.  The  repli- 
cation to  those  pleas  constitutes  a  good  answer.  It  shews 
that  the  company  did  not  rely  on  the  answers  of  the  assured, 
but  on  their  own  enquiries.  The  correspondence  which 
passed  between  the  agent  and  the  company  amounted  to 
an  agreement  that  the  defendants  would  rely  on  their 
own  enquiries,  and  that  they  were  satisfied  to  assume 
the  risk  on  such  enquiries.  Even  if  the  replication  would 
be  bad  as  a  departure,  it  w^ould  be  good  as  an  added  count, 
and  leave  should  now  be  granted  to  add  the  count.  He 
referred  to  Bunyons  Life  Assurance,  2nd  ed.,  50,  2  ;  Huck- 
man  v.  Fernie,  3  M.  &;  W.  505.  Under  the  circumstances 
there  should  be  a  new  trial. 

McCarthy,  Q.  C,  and  Bruce  ( of  Hamilton ),  contra>. 
The  evidence  shews  the  very  great  care  the  defendants 
took,  and  the  endeavours  they  made  to  ascertain,  in  every 
possible  way,  the  truth  as  to  the  habits  of  the  deceased.  By 
the  terms  of  the  policy  the  declaration,  which  is  at  the 
34 — VOL.  XXXII  c.  p.  D. 
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foot  of  the  application,  and  the  relative  papers  are  inade^ 
the  basis  of  the  contract.  The  relative  papers  include  the 
application  of  the  assured,  and  his  ansvv^ers  to  the  questions 
therein,  as  also  his  answers  to  the  questions  of  the  medical 
officer;  but  not  the  answers  of  the  referees  or  the  agent, 
nor  the  correspondence  :  Bunyoii's  Life  Assurance,  2nd 
ed.,  36-89 ;  Wheelton  v.  Hardisty,  8  E.  &  B.  232,  The 
declaration  makes  the  answers  of  the  assured  warranties ; 
and  the  assured  warranted  that  he  was  a  strictly  tem- 
perate man.  The  company  could  have  insisted  on  this,  but 
all  they  asked  to  be  proved  was  that  he  was  an  ordinarily 
temperate  man,  namely  that  he  did  not  drink  to  excess  : 
Mutual  B-eriefit  Life  Insurance  Co.  v.  Holterhoff,  4  Bige- 
low  375,  377,  in  App.  395,  ;  Miller  v.  Mutual  Benefit 
Insurance  Co.,  34  Iowa  222.  The  evidence  clearlv  sup- 
ports the  findings.  In  the  order  it  is  objected  that  the 
findings  are  against  the  weight  of  evidence.  A  late  case 
shews  that  the  Court  will  not  interlere  on  the  weight  of  evi- 
dence :  Solomon  v.  Bilton,  Weekly  Notes,  Dec.  17th,  1881, 
p.  164.  The  weight  of  evidence  was  in  favour  of  the  defen- 
dants. Then  as  to  misdirection,  no  objection  was  taken  to 
the  charge  and  it  cannot  be  taken  now.  The  learned 
Chief  Justice  expressly  told  the  jury  that  they  were  not  to 
be  governed  by  wdiat  he  said,  but  that  the  questions  of  fact 
were  for  them  to  decide.  The  assured  must  have  known 
he  was  intemperate,  and  therefore  he  acted  wilfully  in  stat- 
ing that  he  was  temperate.  Misdirection  is  no  ground  for 
a  new  trial  unless  it  affected  the  verdict,  and  here  it  had 
no  such  etfect.  The  policy  in  this  case  is  taken  from  the 
one  in  Anderson  v.  Fitzgerald,  4  H.  L.  484,  except  the 
one  here  has  the  additional  words  wilfully  and  untruly. 
In  that  case  the  answers  of  the  assured  were  held  to  be 
warranties ;  and  therefore  the  question  is  as  to  their  truth 
and  not  as  to  their  materiality.  In  any  event  the  answers 
to  the  questiomput  by  the  medical  officer  were  warranties. 
Assuming  that  it  was  essential  to  prove  the  materiality  of 
the  answers  of  the  assured,  the  jury,  no  doubt,  in  the  ques- 
tions put  to  them  under  the  second  and  fourth  pleas,  were 


RUSSELL  Y.  CANADA  LIFE  ASSURANCE  CO.  267 


not  expressly  asked  to  find  as  to  the  materiality,  but  the 
plaintitis  did  not  at  the  trial  ask  to  have  this  submitted 
to  them,  and  it  is  not  asked  for  in  the  rule,  and  is  not  now 
open.  It  was  in  fact  conceded  at  the  trial  that  the  ques- 
tions were  material  ;  and  they  in  substance  include  the 
materiality.  The  tAvelfth  finding  of  the  jury  is  quite  dis- 
tinguishable from  the  fourth  and  fifth.  It  refei'S  merely  to 
hereditary  insanity,  or  some  hereditary  disease.  The  pleas 
added  at  the  trial  were  properly  added.  It  was  purely  a 
matter  in  the  discretion  of  the  Judge,  and  no  reason  was 
then  shewn,  or  now,  why  they  should  not  have  been  added. 
The  facts  set  up  in  the  replication  to  the  added  pleas  con- 
stitute no  answer.  The  additional  precautions  taken  by 
the  company  cannot  aftect  the  express  warranties  given 
by  the  assured ;  and  whether  looked  upon  as  a  replication 
or  as  an  added  count  it  cannot  be  supported  either  on  the 
facts  or  in  law.  The  fourteenth  finding  is  quite  imma- 
terial. They  referred  to  Hitckman  v.  Fernie,  3  M.  &  W. 
505 ;  Morrison  v.  Muspratt,  4  Bing.  60  ;  Wheelton  v. 
Hardisty,  8  E.  &  B.  :^32  ;  McDonald  v.  Latv  Assurance 
Co.,  L.  R.  9  Q.  B.  32S  ;  Gazenove  v.  British  Eqaitable 
Assurance  Co.,  6  C.  B.  N.  S.  437,  8  W.  R.  243 ;  British 
Uquitahie  Assurance  Co.  v.  Great  Western  B.  W.  Go.^  17  W. 
R.  561  ;  Exp.  Genercd  Provinciol  Assurance  Co.,  Be  Bain- 
tree,  18  W.  R.  396  ;  Southcomhe  v.  Merriman,  Car  &  Marsh. 
286  ;  Slattery  v.  Dublin,  (&c.,  B.  W.  Co.,  L.  R.  3  App.  1201 ; 
Bunyons  Life  Assurance,  2nd  ed.,  p.  45  ;  Sivete  v.  Fairlie, 
6C.  &P.  1,7. 

Bethune,  Q.  C,  in  reply.  The  case  of  Anderson  v. 
Fitzgerald,  as  reported  in  the  Court  below,  1  Ir.  C.  L.  R. 
251,  is  clearly  distinguishable.  There  the  answers  to  the 
questions  put  by  the  medical  ofiicer,  as  also  in  the  applica- 
tion, are  expressly  made  warranties.  Here  they  can  only 
be  warranties  by  implication,  and  are  not  so  when  the 
application  and  policy  contain  every  ingredient  which 
makes  them  representations  merely.  The  proviso  here  is  in 
case  of  any  fraudulent  or  wilfully  untrue  material  allega- 
tion.  The  materiality  is  the  gist  of  the  matter.  Therefore^ 
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when  it  is  shewn  that  the  company  did  not  rely  on  the 
representations,  but  on  their  own  enquiries,  they  cannot  be 
said  to  have  been  misled.  The  words  "relative  papers" 
mean  all  the  papers  relating  thereto,  and  therefore  include 
the  referees'  answers  and  the  correspondence.  The  twelfth 
finding  is  clearly  not  confined  to  hereditary  diseases,  for  it 
goes  on  to  refer  to  any  disease  of  the  head  or  nervous 
system.  The  materiality  was  in  no  way  acceded  to  at  the 
trial,  and  should  have  been  found  as  a  fact.  He  referred 
to  Insurance  Co.  v.  Mahone,  21  Wallace  152,  156; 
Flynn  v.  Equitable  Life  Ins.  Co.,  78  N.  Y.  568,  574 ; 
Franldin  v.  Atlantic  Fire  Ins.  Co.,  42  Missouri  456 ; 
Bliss  on  Life  Insurance,  2nd  ed.,  sec.  78,  114  note  ;  Pirn  v. 
Leiuis,  2  F.  &  F.  778  ;  Piedmont  Life  Ins.  Co.  v.  Lester, 
59  Georgia  812. 

March  10,1882.  Galt,  J. — The  only  pleas  material  to 
be-  considered  are  the  9th,  10th,  11th,  12th,  and  13th,  which 
were  added  at  the'  trial,  and  to  which  the  plaintiff  replied. 

To  this  replication  there  was  a  demurrer,  but  it  is  not 
necessary  to  refer  to  it,  as  it  was  agreed  on  the  argument 
we  were  to  dispose  of  the  whole  case  without  regard  to 
such  being  the  case. 

Before  entering  on  the  consideration  of  the  issues  on 
which  our  judgment  proceeds,  I  may  mention  that  a  very 
great  deal  of  evidence  was  given,  in  fact,  I  may  say  that 
nearly  the  whole  of  the  trial,  which  lasted  several  days,  was 
occupied  in  considering  the  question  raised  as  to  the  habits 
of  the  deceased  as  respects  sobriety,  and  arose  in  this  way^ 
In  the  application  the  applicant  gave  the  name?,  of  two 
friends  as  referees  respecting  his  health  and  habits,  viz.: 
Kennedy  and  Esmond.  Mr.  Kennedy,  in  reply  to  the  question 
— "  Has  he  always  lived  a  regular  and  temperate  life,  or  has 
he  at  any  time  been  intemperate  ? "  Answered.  "  Has  never 
taken  enough  liquor  to  injure  him."  This  not  being  quite 
satisfactory  to  the  managing  director  of  the  defendants,  he 
wrote  Mr.  Kennedy  requesting  further  information,  and  as 
he  was  still  in  doubt  he  instructed  the  local  agent  to  obtain 
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refereDce  to  another  person,  as  Mr.  Esmond,  one  of  the 
original  refrees,  had  left  Ottawa;  who  in  consequence  applied 
on  18th  March,  to  a  person  named  Foster,  who,  in  answei- 
to  the  same  questions,  viz.,  "  Has  he  always  lived  a  regular 
and  temperate  life,"  replied  "  Yes."  "  Has  he  at  any  time 
been   intemperate,"  replied,  "  Not   to   my  knowledge." 

Have  you  any  difficulty  in  answering  this  question," 
replied,  "  No."  Mr.  Haycock  was  the  local  agent,  bat, 
he  did  not  correspond  with  the  head  office.  All  com- 
munications to  or  from  him  were  made  through  Mr.  Cox 
of  Peterborough.  In  transmitting  Mi-.  Foster's  answer^  he 
wrote:  "In  answer  to  yours  of  the  loth^inst.,  I  now  send 
another  friend's  report  on  A.  Russell,  and  beg  to  say,  after 
making  enquiries,  that  Mr.  Russell  is  now  a  perfectly 
temperate  man,  and  has  been  so  for  some  time.  He  is 
never  absent  from  his  business,  and  the  only  time  in  his 
life  he  was  known  to  drink  too  much  was  some  years  ago, 
and  then  it  was  but  seldom  it  happened.  Speaking  in  a 
general  way  even  then  he  was  not  considered  an  intem- 
perate man,"  &;c.  On  receiving  this  letter  Mr.  Ramsay 
left  it  to  Mr.  Haycock  to  deliver  the  policy,  which  he 
accordingly  did. 

This  is  the  subject  of  the  replication;  and  it  is  plain  the 
only  subject  referred  to  in  the  correspondence  was  the 
sobriety  of  the  applicant.  No  doubt  was  ever  raised  as  to 
the  truth  or  falsehood  of  any  of  the  answers  given  by  the 
assured  to  an}^  of  the  questions  put  to  him  in  the  applica- 
tion signed  by  him  or  by  the  medical  officer. 

As  my  judgment  is  based  on  the  answers  so  given, 
irrespective  entirely  of  the  sobriety ]^or  intemperance  of  the 
assured,  it  is  unnecessary  to  refer  to  this  matter  again  or 
to  the  mass  of  evidence  having  reference  to  that  alone. 

At  the  trial  the  evidence  was  principally  directed  to 
establish  the  defence  based  on  the  second,  third,  fourth, 
and  fifth  pleas,  which  are  founded  on  the  intemperate 
habits  of  the  assured,  and  it  was  not  until  the  close  of  the 
second  day  of  the  trial  that  application  was  made  to  the 
learned  Judge  to  allow  the  ninth,  tenth,  eleventh^  twelfth. 
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and  thirteenth  pleas  to  be  added,  and  it  was  not  without 
hesitation  he  consented. 

This  action  was  commenced  before  the  Judicature  Act 
qame  into  operation,  and  the  pleadings  are  under  the  former 
system.  The  law  respecting  amendments  may  be  said  to 
have  been  settled  by  the  case  of  Peterkin  v.  Macfarlane, 
et  al.,  4?  App.  25. 

.  By  sec.  8  of  the  Administration  of  Justice  Act,  R.  S.  0. 
ch.  49,  it  is  enacted:  At  any  time  during  the  progress  of 
any  action,  suit  or  other  proceeding  at  law  or  in  equity,  the 
Court  or  a  Judge  may,  upon  the  application  of  any  of  the 
parties,  or  without  any  such  application,  make  all  such 
amendments  as  may  seem  necessary  for  the  advancement 
of  justice,  the  prevention  and  redress  of  fraud,  the  deter- 
mining of  the  rights  and  interests  of  the  respective  parties, 
and  of  the  real  question  in  controversy  between  them,  and 
best  calculated  to  secure  the  giving  of  judgment  according 
to  the  very  right  and  justice  of  the  case. 

"2.  Any  such  amendment  may  be  made,  whether  the 
necessity  for  the  same  is  or  is  not  occasioned  by  the  defect, 
error,  act,  default,  or  neglect  of  the  party  applying  to 
amend.'' 

There  can  be  no  question  that  the  learned  Chief  Justice 
was  not  only  authorized,  but,  it  may  be  said,  it  was  his 
duty  under  the  foregoing  statement  of  the  law  to  allow 
the  amendment  which  was  asked  for  if,  from  the  evidence 
which  had  been  given,  he  thought  the  defendants  should 
be  permitted  to  raise  the  defence,  more  especially  as  by  the 
sixth  plea  on  the  record  there  was  a  plea  that  the  defen- 
dants were  induced  to  make  and  execute  the  said  policy/  of 
assurance  by  the  fraud  of  the  said  Alexander  Russell ;  and 
the  evidence  given  under  the  added  pleas  might  well  have 
been  given  to  establish  the  truth  of  that  plea. 

But  it  was  contended  by  Mr.  Bethune  that,  admitting 
the  amendment  was  allowable  under  the  former  system, 
it  should  not  have  been  allowed,  as  the  trial  took  place 
place  under  the  Judicature  Act. 

By  the  178th  Rule  "  The  Court  .or  Judge  may,  at  any 


I 

RUSSELL  V.  CANADA  LIFE  ASSURANCE  CO. 


271 


stage  of  the  proceedings,  allow  either  party  to  alter  his 
statement  of  claim  or  defence  or  rp])ly;  or  may  order  to  be 
sti-uck  out  or  amended  any  matter  in  such  statements 
respectively  which  may  be  scandalous,  or  which  may  tend 
to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action. 
All  such  amendments  shall  be  made  as  may  be  necessary 
for  the  purpose  of  determining  the  real  questions  or  ques- 
tion in  controversy  between  the  parties." 

Under  this  rule,  I  think,  the  learned  Chief  Justice  was 
bound  to  allow  the  amendment.  The  question  in  contro- 
versy was,  whether  the  defendants  were  liable  under  the 
terms  of  their  policy  to  pay  the  amount  of  the  assurance, 
and  if  it  appeared  they  ought  not  under  the  circumstances 
to  be  so  held,  it  was  his  duty  under  rule  178,  to  allow  any 
amendment  that  might  be  necessary  for  determiniiig  that 
question,  the  w^ords  of  the  order  being  imperative. 

The  application  is  dated  20th  January,  1880,  and,  among 
other  questions,  are  the  following  :  6.  "Name  and  residence 
of  usual  medical  attendant  ?"  A.  "None."  7.  "  For  what 
serious  illness  he  has  attended,  and  when  ?  "  A.  "  None." 
8.  "  Name  and  residence  of  any  other  medical  gentleman 
who  has  been  consulted  (if  any)  ?"  A.  "  None." 

At  the  foot  of  the  paper  is  the  following  declaration, 
signed  by  A.  Russell :  I,  Alexander  Russell,  the  above 
designed,  do  hereby  declare  that  to  the  best  of  my  knowl- 
edge and  belief  I  am  at  present  in  good  health,  not  being 
afflicted  with  any  disease  or  disorder,  external  or  internal, 
and  that  the  above  statement  of  my  age  and  other  particu- 
lars, is  true  ;  and  I  do  hereby  agree  that  this  declaration 
shall  be  the  basis  of  the  contract  between  me  and  the 
Canada  Life  Assurance  Company,  to  accept  and  take  up 
the  policy  hereby  applied  for  when  issued  by  said  company, 
and  that  if  any  untrue  averment  has  been  intentionally 
made  in  this  declaration,  or  in  the  replies  to  be  given  to  the 
company's  medical  adviser  in  connection  herewith,  all  sums 
which  shall  have  been  paid  to  the  company  upon  account 
of  the  assurance  granted  in  consequence  hereof  shall  be 
forfeited,  and  the  assurance  be  absolutely  null  and  void." 
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On  the  back  of  the  application,  there  are  "  Queries  to  be 
put  by  medical  officer  to  the  applicant,''  among  which  is, 
"  For  what  other  disease  or  personal  injury,  and  from  whom 
have  you  required  professional  assistance,  and  how  long  is 
it  since  you  last  required  such  assistance?"  A.  "None.'^ 
This  is  also  signed  by  the  applicant. 

By  the  policy  it  is  recited  that  whereas  Alexander  Russell, 
the  person  assured  by  this  policy  hath  proposed  to  effect 
an  assurance,  &c.,  on  the  life  of  himself  for  the  remainder 
thereof,  and  hath  caused  to  be  delivered  into  the  office  of 
the  said  company  a  declaration  signed  by  the  said  assured, 
bearing  date  the  20th  of  January,  1880,  containing 
with  the  relative  papers  the  several  particulars  requisite 
for  such  assurance,  which  declaration  and  relative  papers 
the  said  assured  hath  agreed  shall  be  the  basis  of  the  con- 
tract between  him  and  the  company.  Then  follows  the 
contract  of  assurance,  and,  among  others,  the  ^following 
proviso  :  "  Provided  also  that  in  case  any  fraudulent  or 
wilfully  untrue  material  allegation  be  contained  in  the  said 
received  declaration,  or  if  it  shall  hereafter  appear  that  any 
material  information  has  been  wilfully  withheld,  or  that 
any  of  the  matters  set  forth  have  not  been  truly  and  fairly 
stated,  then  this  policy  shall  be  void,  and  all  moneys  paid 
thereunder  shall  be  forfeited  to  the  said  company." 

Among  the  answers  given  by  the  assured,  which  are 
embraced  in  the  said  declaration,  are  the  following  :  To  the 
question,  "Name  and  residence  of  usual  medical  attendant?" 
A.  "None."  The  jury  have  answered  it  was  not  true ;  that 
it  was  wilfully  untrue  ;  that  he  wilfully  withheld  the  in- 
formation from  the  company,  and  that  it  was  material  to 
be  stated  by  him.  The  same  answers  were  given  by  them 
to  the  answer  contained  in  the  assured's  reply  to  the  ques- 
tion :  "  For  what  serious  illness  he,"  (the  usual  medical 
attendant)  "  has  attended,  and  when  ?"    A.   "  None." 

By  the  declaration  already  set  forth,  it  was  expressly 
declared  by  the  assured  that  the  foregoing  statements  made 
by  him  were  true,  and  he  agreed  that  the  declaration  should 
be  the  basis  of  the  contract  between  him  and  the  defen- 
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dants ;  and  that  if  any  untrue  account  had  been  intention- 
ally made  in  the  declaration  "  or  in  the  replies  to  be  given 
to  the  company's  medical  adviser  in  connection  therewith," 
the  policy  should  be  absolutely  null  and  void.  I  have 
already  stated  one  of  these  replies,  in  reference  to  which 
the  jury  were  asked  :  "  When  Alexander  Russell  was  asked 
by  the  medical  officer  for  what  disease  or  personal  injury,, 
and  for  what  have  you  required  professional  assistance  ?  and 
he  answered,  None,  Was  that  answer  truly  and  faith- 
fully stated  or  not  ?"  They  answered.  No.  Or  was  it  wilfully 
untrue  ;  they  answered,  Yes.  Or  did  he  wilfully  withhold 
the  information  required  by  that  question  from  the  com- 
pany ;  they  answered,  Yes.  And  to  the  further  question,, 
was  that  material  to  be  stated  by  Alexander  Russell  ?  they 
answered.  Yes. 

A  careful  perusal  of  the  evidence  satisfies  me  the  answers 
of  the  jury  were  fully  borne  out  by  the  testimony,  and 
consequently  this  policy  is  void  unless  Mr.  Bethune's  con- 
tention is  correct,  that  these  replies  are  not  binding  on 
the  assured  absolutely,  and  may  be  set  aside  as  being 
merely  representations,  and  that  it  was  not  shewn  the  com- 
pany were  induced  to  enter  into  the  contract  in  conse- 
quence of  them. 

It  is  unnecessary  to  enter  into  any  discussion  on  this 
question,  as  we  consider  it  is  settled  by  the  judgment  of 
the  House  of  Lords  in  the  case  of  Anderson  v.  Fitzgerald ^ 
4  H.  L.  Gas.  484.  The  circumstances  of  that  case  were 
much  stronger  in  favour  of  the  plaintiff  than  in  the  one 
now  before  us. 

On  referring  to  the  facts  of  the  case  as  reported  in  1  Ir.  C. 
L.  R.  p.  251,  we  find  them  to  have  been:  The  assured  signed 
a  proposal  containing  27  questions,  and  at  the  foot  there  was 
the  following  declaration:  "  I  hereby  agree  that  the  particu- 
lars mentioned  in  the  above  proposal  *  *  shall  form  the 
basis  of  the  contract  between  the  assured  and  the  company; 
and  if  there  be  any  fraudulent  concealment  or  untrue  allega- 
tion contained  therein,  or  any  circumstance  material  to  this 
insurance  shall  not  have  been  fully  communicated  to  the 
35 — VOL.  XXXII  c.  P.  D. 
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said  company,  or  there  shall  be  any  fraud  or  mis-state- 
ment, all  money  which  shall  have  been  paid  on  account  of 
this  insurance  shall  have  become  forfeited,  and  the  policy 
be  void."  In  the  policy  issued  on  this  proposal  several 
-of  these  answers  were  entered  as  warranties,  but  there  was 
no  reference  specially  to  any  of  the  others,  but  in  it  was  a 
proviso  that  "  if  any  thing  so  warranted  as  aforesaid  shall 
not  be  true,  or  if  any  circumstance  material  to  this  insurance 
shall  not  have  been  truly  stated,  or  shall  have  been  misrepre- 
sented or  concealed,  or  shall  not  have  been  fully  and  fairly 
disclosed  and  communicated  to  the  said  company,  or  if  any 
fraud  shall  have  been  practised  upon  said  company,  or  any 
false  statements  made  to  them  in  or  about  the  obtaining  or 
effecting  of  this  insurance,  this  policy  shall  be  null  and  void." 
Two  of  the  answers  which  were  not  included  in  those  which 
were  stated  in  the  policy  to  be  warranties,  were  untrue.  It 
was  held  by  the  House  of  Lords,  reversing  the  judgment 
of  the  Courts  of  Exchequer  and  Exchequer  Chamber  in 
Ireland,  that  it  was  a  misdirection  to  leave  it  to  the  jury  to 
say  whether  the  answers  to  the  two  questions  were 
material  as  well  as  false,  and  if  not  material  as  well  as 
false,  that  the  plaintiff  was  entitled  to  the  verdict.  The 
representation  being  part  of  the  contract  its  truth  not  its 
materiality  was  in  question.  There  were  two  questions 
submitted  to  the  Judges  by  the  House  of  Lords.  The 
first  was,  was  it  necessary  for  the  plaintiffs  in  error 
(the  defendants,)  to  prove  on  the  trial  that  the  answers 
given  by  Fitzgerald  to  questions  21  and  22  in  the 
particulars,  or  either  of  those,  were  or  are  material  as  well 
as  false.  The  learned  J udges  unanimously  replied,  at  p.  496  : 
"  The  first  question  then  submitted  to  us  is,  whether  it  was 
necessary  for  the  plaintiff  in  error  to  prove  on  the  trial 
that  the  above  answers,  or  either  of  them,  were  or  was 
material  as  well  as  false.  We  are  all  of  opinion  that 
it  was  not.  This  question  does  not  appear  to  us  to 
turn  upon  the  well  known  distinction  between  warranties 
and  representations  laid  down  by  Lord  Mansfield,"  (This 
was  what  was  referred  to  by  Mr.  Bethune,)  "  nor  upon  the 
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point  whether  the  declaration  above  mentioned  was  either 
a  part  of  the  contract  binding  between  the  parties  inde- 
pendent of  the  policy,  or  meant  to  be  referred  to  by  it. 
The  proviso  is  clearl}^  a  part  of  the  express  contract 
between  the  parties,  and  on  the  non-compliance  with  the 
condition  stated  in  the  proviso  the  policy  is  ni] questionably 
void."  This  opinion  was  adopted  by  the  Lords.  The 
Lord  Chancellor  in  his  judgment  puts  the  case  very  simply, 
a,t  p.  502  :  The  company  stipulates  this,  that  the  assured 
shall  contract  with  the  company  that  he  warrants  certain 
things  to  be  correct,  and  further  stipulates  that  if  he  should 
make  to  the  company  any  untrue  statement  in  and  about 
effecting  the  policy,  such  untrue  statement  shall  avoid  the 
policy  ;  and  then  the  company  says  that  it  will  not  contract 
with  him  till  he  shall  answer  certain  questions  which  are 
made  the  basis  of  the  contract.  Among  those  questions  are 
these  two  :  '  Have  any  of  your  relations  died  of  pulmonary 
complaints  ?  Has  an  assurance  of  your  life  been  accepted 
or  refused  by  any  other  office  ?'  The  stipulation  is,  that 
if  he  shall  not  answer  these  questions  accurately,  the 
polic}  shall  be  void.  This  is  the  interpretation  of  the 
contract,  which,  taking  together  the  policy  and  the  par- 
ticulars required  to  be  subscribed,  appears  to  me  irresis- 
tible." 

In  the  present  case  the  proviso  was  much  more  explicit 
than  in  Anderson's  case.  The  policy  recites  that  the  declara- 
tion and  relative  papers  shall  be  the  basis  of  the  contract, 
and  the  proviso  expressly  refers  to  the  declaration,  which 
was  not  done  in  that. 

In  my  opinion  there  w^as  a  breach  of  the  express  agree- 
ment in  the  answers  given  to  the  sixth  and  seventh 
questions  of  the  proposal,  and  to  the  third  put  by  the 
medical  adviser,  and  therefore  the  policy  is  void. 

Mr.  Bethune  contended  that  the  terra,  used  in  the  policy 
"  declaration  and  relative  papers,"  was  large  enough  to 
entitle  him  to  refer  to  the  letters  and  papers  other  than 
the  proposal  and  medical  officer's  report  containing  the 
answers  given  by  the  assured. 
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It  is  quite  unnecessary  to  consider  this  question, 
although,  in  my  opinion,  the  term  should,  in  fairness  to 
the  assured,  be  confined  to  his  own  statements ;  because^ 
in  the  "view  we  take  of  the  contract,  we  have  not  referred 
to  the  habits  of  the  insured  as  respects  temperance,  to 
which  subject  alone  the  papers  other  than  the  declaration 
and  answers  to  the  medical  officer  refer. 

Wilson,  C.  J. — For  the  plaintifi*  it  was  strongly  argued 
that  the  correspondence  between  Mr.  Ramsay  and  Mr.  Hay- 
cock, amounted  to  an  agreement  between  the  defendants 
and  the  deceased,  that  all  the  previous  papers,  application 
for  policy,  answers  given  by  the  deceased  to  the  defen- 
dants, answers  given  by  him  to  the  medical  officer  of  the 
defendants,  and  everything  else  which  had  been  said  or 
done  by  any  of  the  parties,  and  by  all  of  the  parties,  had 
been  put  an  end  to  ;  and  that  the  deceased  held  the  policy 
free  from  all  and  ^very  condition  ;  and  that  he  was  abso- 
lutely discharged  from  the  effect  of  his  answers,  statements, 
and  representations  of  every  kind  and  nature,  however 
false  and  fraudulent  they  may  have  been. 

I  am  of  opinion  there  is  not  one  word  of  the  evidence 
which  supports  that  contention. 

The  replication,  whether  read  as  a  replication  or  as  an 
added  count,  is  not  supported  in  fact ;  and  it  is  not  possible 
that  the  correspondence  between  the  company  and  their 
own  agent,  can  be  strained  into  an.  agreement  between  the 
company  and  the  deceased  ;  of  which  correspondence  the 
deceased  had  no  knowledge,  and  in  which  he  took  no  part. 

I  am  of  opinion  also  the  replication,  whether  it  is  treated 
as  a  replication  or  as  an  added  count,  is  not  sustainable  in 
law. 

Mr.  Haycock  was  to  make  enquiry  into  the  habits  of 
Alexander  Russell ;  that  is,  into  his  habits  at  that  particular 
time.  And  as  the  pleading  alleges,  "  other  than  the  en- 
quiries already  made  and  referred  to  in  the  declaration  and 
relative  papers ;"  that  is,  besides  and  apart  from  all  the 
prior  enquiries,  which  it  is  not  said  were  waived  or  aban- 
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doned ;  and  were  therefore  to  stand  as  applicable  to  the 
time  and  period  in  the  declaration  and  relative  papers 
mentioned. 

It  is  true,  as  the  pleading  states,  that  if  Haycock  were 
satisfied  as  to  the  habits  of  Alexander  Russell  being 
reliable  at  that  time  he  was  to  give  him  over  the  policy  ; 
but  that  had  no  kind  of  reference  to  his  former  habits,  nor 
was  it  a  waiver  of  his  former  account  of  himself,  or  of  any 
concealment  there  may  have  been  as  to  his  previous  life. 
The  company  had  made  other  enquires  as  to  the  life  and 
habits  of  Alexander  Russell,  and  they  desired  to  know 
what  they  were  at  the  time  of  the  application,  or  at  the 
time  of  Mr.  Haycock  making  the  enquiries.  So  much  the 
pleading  shews.  Haycock  had  nothing  to  do  with  what 
had  already  taken  place  between  the  company  and  Alex- 
ander Russell,  and  his  enquiries  and  actions  were  not  to 
supersede  all  that  had  been  done  by  the  company,  but 
were  merely  to  complete  the  full  enquiry  which  the  com- 
pany desired  to  make. 

Besides,  as  a  matter  of  law,  how  can  the  directions  of 
the  company  to  their  agent  to  make  certain  enquiries  for 
them  constitute  an  agreement  between  the  company  and 
the  deceased  ? 

The  pleading  is,  in  my  opinion,  bad  in  law. 

The  question  submitted  to  the  jury  was,  according  to 
the  proper  construction  of  the  pleading,  rightly  restricted 
to  the  period  after  January,  1880. 

It  was  urged  also  by  Mr.  Bethune  that  I  told  the  jury 
that  if  Alexander  Russell  did  tell  the  company  he  was  a 
temperate  man  while  he  was  an  intemperate  man,  he  no 
doubt  wilfully  made  that  representation.  I  did  say  so 
because,  as  I  presumed,  he  must  have  known  in  truth  that 
he  was  not  temperate  if  he  was  intemperate. 

I  am  not  satisfied  that  was  an  erroneous  statement.  But, 
if  it  were,  I  certainly  told  the  jury,  and  more  than  once,  that 
anything  I  might  have  said  upon  the  facts  of  the  case  was 
not  to  govern  them  ;  they  were  to  deal  with  them  just  as 
they  pleased  independently  of  any  opinion  I  might  have 
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expressed  either  directly  or  indirectly.  No  objection  was 
taken  to  that  expression^  at  the  time.  If  it  had  been  I 
would  most  probably  have  corrected  it,  but  in  any  view  I 
do  not  think  it  had  the  leavst  effect  upon  the  case. 

It  is  said  the  answer  of  the  jury  to  the  fifth  question  is 
inconsistent  with  their  answer  to  the  twelfth  question.  It 
does  seem  to  be  so  to  some  extent  at  first,  but  upon  read- 
ing them  carefully  they  are  not  necessarily  opposed  one  to 
the  other,  nor  inconsistent. 

5.  Q.  "Did  Alexander  Russell  wilfully  withhold  from  the 
company  the  communication  and  information  that  he  had 
been  in  Belmont  Retreat  as  a  patient,  either  for  drunken- 
ness, nervousness,  or  sleeplessness  ? "  A.  "  Yes  as  to 
nervousness  and  sleeplessness." 

12.  Q.  "  When  Alexander  Russell  was  asked  by  the 
medical  officer  in  sub-number  2.  '  Have  you  ever  had,  or 
are  you  predisposed,  by  hereditar}'  tendency  or  otherwise, 
to  apoplexy  or  any  disease  or  afiections  of  the  head  or 
nervous  system  ? '  and  he  answered  '  None.'" 

1.  Was  that  truly  and  faithfully  stated  ? "    A.  "  Yes." 

2.  "  Or  was  it  wilfully  untrue  ?  "    A.  "  No." 

3.  "  Or  did  he  wilfully  withhold  the  information  required 
by  that  question  from  the  company  ?"  A.  "  No." 

The  answers  are  not  necessarily  inconsistent,  and  per- 
haps in  strictness  they  are  not  inconsistent  at  all.  The 
answer  to  No.  5  is  that  Alexander  Russell  did  wilfully 
withhold  from  the  company  the  fact  that  he  had  been  in 
Belmont  Retreat  for  nervousness  or  sleeplessness.  The 
answer  to  No.  12  is,  that  Alexander  'Russell  never  had  any 
disease  or  affection  of  the  nervous  system,  and  therefore  he 
did  not  withhold  from  the  company  any  information  they 
required  as  to  whether  he  ever  had  any  disease  or 
afiection  of  the  nervous  system. 

The  most  that  can  be  said  is,  the  answer  to  the  twelfth 
question  seems  to  entitle  the  plaintifi*  to  a  verdict  on  the 
eleventh  plea,  but  that  is  all. 

If  there  had  been  an  inconsistency  I  should  have 
endeavoured  if  possible  to  read  the  answer  to  the  twelfth 
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question,  as  given  with  the  qualification  set  out  in  the  pre- 
vious answer  to  the  fifth  question,  by  the  addition  of  the 
words  to  the  twelfth  answer  of  "  excepting  as  aforesaid." 

The  difficulty,  I  have  no  doubt,  has  arisen  by  putting  the 
question  in  a  double  or  compound  form  :  (1)  Have  you 
ever  had,  or  (2)  are  you  predisposed  by  hereditary  ten- 
denc}^,  or  otherwise,  to  any  disease  or  affections  of  the  ner- 
vous system  ;  and  the  jury  have  not  distinguished  between 
the  double  form  in  which  it  was  put. 

They  could  answer  quite  readily  that  Alexander  Kussell 
was  not  predisposed  by  hereditary  tendenc}^,  or  otherwise, 
to  any  disease  or  affection  of  the  nervous  system,  and  that 
is  what  I  have  no  doubt  they  meant ;  and  as  a  fact  I  think 
they  did  not  mean  to  say  he  had  never  had  any  affection  of 
the  nervous  system,  when  the  plaintiff"s  case  consisted  in 
establishing  that  he  had,  and  when  the  jury  themselves  had 
found  by  their  fourth  answer  that  Alexander  Russell  was  a 
patient  in  Belmont,  to  he  treated  for  nervousness,  (not  that 
he  had  nervousness)  and  by  their  answers  to  No.  5 
that  he  did  withhold  from  the  company  the  fact  that  he 
had  been  in  Belmont  hospital /o)^  nervousness. 

If  the  defendants  think  they  can  give  up  the  eleventh  plea, 
and  have  the  verdict  entered  upon  it  for  the  plaintiff*,  that 
will  dispose  of  this  objection.  If  not,  it  may  have  to  be  fur- 
ther argued,  although -I  think,  as  I  have  said  before,  there 
is  no  absolute  incoiisistency  between  these  two  answers. 

The  plaintiff's  counsel  objected  to  the  adding  of  the  pleas 
at  the  trial.  I  added  them  with  some  hesitation,  although 
my  rule  is  to  amend  anything  or  add  anything  in  order  to 
reach,  try,  and  determine  the  merits  of  the  case — or,  in 
other  words,  the  rights  of  the  parties — and  to  put  an  end 
to  further  litigation,  which  is  the  object  of  our  legislation 
with  respect  to  amendments.  There  is  remedy  enough 
against  an  amendment,  if  properly  made,  operating  to  the 
advantage  of  the  other  party,  for  terms  as  to  putting  off* 
the  trial  or  otherwise  can  always  be  imposed.  It  is  not 
said  in  this  case  the  plaintiflT  was  prejudiced  at  the  trial  by 
the  amendment,  and  it  is  not  suggested  now  that  he  is  or 
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has  been  prejudiced;  nor  is  it  said  he  had  not  all  the 
witnesses  at  the  trial  to  pieet  or  to  controvert  the  allega- 
tions of  the  pleas ;  or  that  he  could  produce  more  or 
different  testimony  upon  another  trial  than  he  had  or 
could  have  produced  at  the  last  trial. 

The  rule  as  to  amendments  is  laid  down  in  the  most 
distinct  terms  in  the  E,.  S.  0.  ch.  49,  sec.  8,  to  be  "  for  the 
advancement  of  justice,  the  prevention  and  redress  of 
fraud,  the  determining  of  the  rights  and  interests  of  the 
respective  parties,  and  of  the  real  question  in  controversy 
between  them,  and  best  calculated  to  secure  the  giving  of 
judgment  according  to  the  very  right  and  justice  of  the 
case  ;"  and  "  vyhether  the  necessity  for  the  same  is  or  is  not 
occasioned  by  the  defect,  error,  act,  default,  or  neglect  of 
the  party  applying  to  amend ;"  and  see  rule  178  of  the 
Judicature  Act,  and  the  notes  to  the  same  in  Maclennans 
Judicature  Act,  pp.  207,  e^.seg, 

It  is  impossible  to  complain  of  the  amendment  made  in 
the  face  of  these  declarations,  and  the  principles  they 
establish. 

It  will  be  observed  the  materiality  of  the  facts  in  the 
second  and  fourth  pleas,  assuming  for  the  present  it  was 
necessary  it  should  have  been  found,  was  not  submitted  to 
the  jury  ;  and  the  parties  did  not  certainly  require  it  to  be 
done,  because  no  doubt  they  thought  it  was  quite  useless  to 
submit  so  plain  and  obvious  a  proposition  to  them,  whether 
the  facts  that  the  applicant  had  been  always  moderate  and 
temperate,  particularly  in  the  use  of  stimulants,  and  whether 
the  applicant  was  within  a  year  before  the  application 
addicted  to  the  immoderate  and  intemperate  use  of 
intoxicating  liquor,  were  matters  material  to  be  made 
known  to  the  company  upon  taking  a  risk  upon  life. 

If  the  parties  had  been  expressly  asked  whether  they 
desired  the  materiality  of  such  facts  to  be  answered  by  the 
jury,  no  one  can  doubt  they  would  not  have  required  it.  It 
was  so  manifestly  material  that  it  was  and  must  have  been 
taken  for  granted  without  the  necessity  or  trouble  of  put- 
ting it  to  the  jury.    The  parties  did  not  desire  it  then. 
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The  plaintiff's  counsel  does  not  complain  of  it  now  in  his 
rule,  and  we  must  therefore  assume  that  the  formal  finding 
of  it  by  the  jury  was  not  at  any  time  desired  or  required. 
And  we  can  have  no  difficulty  in  so  plain  a  case  in  acting 
upon  what  the  parties  certainly  assumed  to  be  a  needless 
form,  and  which  would  follow  as  a  consequence  upon  the 
finding  of  the  principal  facts  :  The  jury  need  not  be  asked 
as  to  that  upon  which  the  parties  are  agreed.  The  Judge 
is  not  to  find  the  facts.  "  When  there  is  no  dispute  be- 
tween the  parties  as  to  the  truth  of  any  particular  fact,  or 
the  accuracy  of  any  particular  witness,  there  is  no  need  to 
ask  the  opinion  of  the  jury  upon  that :  "  per  Lord  Black- 
burn in  Dublin,  WicMoiv,  and  Wexford  R.  W.  Co.  v. 
Slatterij,  L.  R.  3  App.,  at  p.  1201. 

The  cases  of  Anderson  v.  Fitzgerald,  17  Jur.  995,  4  H. 
L.  484;  Wheelton  v.  Havdisty,  8  E.  &  B.  232,  and  in  Ex. 
Chamb.,  p.  285 ;  Macdonald  v.  London  Union  Fire  and 
Life  Assurance  Co.,  L.  R.  9  Q.  B.  328,  shew  the  provisions 
of  this  policy  constituted  a  warranty,  and  the  materiality 
of  the  facts  before  referred  to  was  not  necessary  to  be  sub- 
mitted to  the  jury  nor  to  be  found  by  them. 

I  agree  the  plaintiff 's  order  should  be  discharged  with 
costs,  and  defendant's  order  also  discharged,  with  costs. 

OsLER,  J.,  concurred. 

Orders  discharged. 
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Woodward  et  al.  v.  Shields. 

Adding  parties — Judicature  Act,  Rale  90 — Costs. 

Action  by  plaintiffs  for  $460,  as  assignees  under  an  assignment  from  the 
assignee  in  insolvency  of  the  estate  of  W.  &  A.  At  the  trial  the  learned 
Judge  held  that,  under  the  circumstances,  set  out  below,  the  amount 
did  not  pass  to  the  plaintiffs  under  the  assignment  to  them,  but  belonged 
to  the  insolvents  ;  but  he  refused  to  add  the  insolvents  as  co-plaintiffs, 
because  the  defendant  was  not  in  a  position  to  know  whether  he  had  a 
defence  as  against  them.  During  the  following  sittings  of  the  Court, 
the  defendant  having  had  sufficient  time  to  ascertain  his  rights,  and 
shewing  no  defence,  the  Court  under  the  0.  J.  Act,  Eule  90,  directed 
the  insolvents  to  be  added,  and  judgment  to  be  entered  for  the  plaintiffs 
for  the  amount  claimed,  but,  under  the  circumstances,  without  costs. 

This  was  an  action  brought  by  the  plaintiff,  to  recover 
the  sum  of  $460.08,  under  the  following  circumstances  : 

The  plaintiffs  claimed  as  assignees,  under  an  assignment 
from  the  official  assignee  thereof,  of  the  estate  of  Woodward 
&  Anderson,  who  became  insolvent  in  1879.  Woodward  &; 
Anderson  had  purchased  goods  from  James  Shields  &  Co., 
and  the  latter  had  also  paid  money  for  Woodward  & 
Anderson,  which  goods  and  money  amounted  to  $3,415.79. 
The  whole  of  this  sum,  with  the  exception  of  two  items,  one 
of  $2.13,  balance  of  an  account  rendered,  and  the  other  a 
sum  paid  of  $135.29,  was  represented  by  five  notes,  made  by 
Woodward  &  Anderson  to  James  Shields  &  Co.,  bearing 
date  1st  October,  1878,  and  payable  on  4th  May,  1879. 
Before  the  maturity  of  the  notes,  on  the  6th  January,  1879, 
the  insolvents  paid  the  sum  of  $597.50,  the  balance  of 
which,  after  deducting  the  two  sums  above  mentioned, 
was  now  claimed  by  the  plaintiff  as  assignees  of  the  estate 
of  Woodward  &  Anderson. 

The  cause  was  tried  before  Cameron,  J.,  without  a  jury, 
at  Toronto,  at  the  Fall  Assizes  of  1881. 

At  the  trial  it  was  contended  by  the  defendant,  that  the 
plaintiffs  were  not  in  a  position,  under  the  Insolvent  Act, 
to  sue  as  such  assignees  :  that  it  did  not  appear  at  the  time 
of  the  issuing  of  the  writ  of  attachment  herein,  or  the 
assignment  to  the  plaintiffs,  that  there  was  any  right  in 
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the  insolvents  to  sue  ;  and  also,  that  there  was  no  sufficient 
proof  of  the  insolvency  proceedings,  or  of  a  valid  deed  of 
composition  and  discharge,  so  as  to  render  effectual  the 
assignment  to  the  plaintiffs  made  in  pursuance  of  it ;  and 
that  the  right  to  sue,  if  at  all,  was  then  vested  in  the  insol- 
vents. 

Application  was  made  to  him  to  allow  the  names  of 
the  insolvents  to  be  added  to  the  pleadings,  in  order 
that  a  recovery  might  be  had  in  their  name,  but  this 
he  declined  to  do,  as,  in  his  judgment,  it  would  not  be  just 
to  the  defendant,  w^ho  (as  appeared  from  his  own  evidence 
at  the  trial),  from  his  want  of  knowledge  of  the  deal- 
ings between  the  insolvents  and  his  firm,  was  not  in  a 
position  to  know  what  his  exact  defence  might  be  as 
ao'ainst  the  insolvents. 

The  learned  Judge  reserved  his  judgment,  and  sub- 
sequently delivered  a  very  full  and  elaborate  statement, 
both  of  the  facts  and  the  law,  and  arrived  at  the  conclusion 
that  the  plaintiffs  were  not  the  proper  parties  to  maintain 
the  action. 

In  the  course  of  his  judgment  he  said  :  "  It  would,  there- 
fore, seem  beyond  question  that  the  insolvents  did  not 
receive  the  full  benefit  of  their  payment  of  $597.50,  but 
only  to  the  extent  of  their  indebtedness  to  James  Shields 
&  Co.,  outside  of  the  notes,  namely,  $137.42,  so  that  the 
plaintiffs  or  the  insolvents  should,  as  a  matter  of  justice^ 
recover  the  difference,  that  is  to  say,  $460.08.  The  difficulty 
is  in  determining  which."  He  entered  a  verdict  for  the 
defendant. 

During  Michaelmas  Sittings,  November  24,  1881,  J. 
Reeve  obtained  an  order  calling  upon  the  defendant  to  shew 
cause  why  the  verdict  entered  for  the  defendant  should  not 
be  set  aside,  and  a  verdict  entered  for  the  plaintiffs ;  or 
why,  in  case  it  should  be  found  that  the  said  Woodward 
and  Anderson,  the  insolvents,  were  the  proper  parties  to 
maintain  the  action,  they  should  not  be  added  as  parties 
to  this  action  or  substituted  for  the  present  plaintiffs. 
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During  Hilary  Sittings,  February  13,  1882,  Tilt  shewed 
cause. 

J.  Reeve,  contra. 

March  10,  1882.  Galt,  J. — As  appears  from  the  finding 
of  the  learned  Judge,  he  found  against  the  plaintiffs,  and 
in  that  opinion  we  concur  for  the  reasons  given  by  him. 

The  trial  took  place  at  the  last  Fall  Assizes  for  the 
city  of  Toronto,  and  the  order  nisi  was  served  on  10th 
December,  1881,  in  which  one  of  the  grounds  stated  is — 
why,  in  case  it  should  be  found  that  said  Woodward  & 
Anderson,  the  insolvents,  were  the  proper  parties  to  main- 
tain this  action,  they  should  not  be  added  as  parties  to  this 
action  or  substituted  for  the  present  plaintiffs.  The  case 
was  not  argued  until  13th  February,  so  the  defendant  had 
ample  time  to  satisfy  himself  whether  in  truth  he  had  any 
defence  to  the  action,  and  to  bring  before  the  Court  any 
reason  why  such  an  amendment  should  not  be  made  ;  but 
he  has  shewn  none. 

By  the  Judicature  Act,  Rule  90,  it  is  provided  that, 
"Where  an  action  has  been  commenced  in  the  name  of  the 
wrong  person  as  plaintiff,  or  where  it  is  doubtful  whether  it 
has  been  commenced  in  the  name  of  the  right  plaintiff  or 
plaintiffs,  the  Court  or  a  Judge,  if  satisfied  that  it  has 
been  so  commenced  through  a  bona  fide  mistake,  and  that 
it  is  necessary  for  the  determination  of  the  real  matter  in 
dispute,  so  to  do,  may  order  any  other  person  or  persons  to 
be  substituted  or  added  as  plaintifi"  or  plaintifls,  upon  such 
terms  as  may  seem  just." 

We  can  see  no  reason  why  this  power  should  not  be 
exercised  in  this  case ;  but  as  the  action  was  brought  by 
the  wrong  plaintiffs,  we  think  the  defendant  should  not  be 
chargeable  with  costs. 

We  therefore  make  the  order  absolute  to  add  the  said 
Woodward  &  Anderson  as  plaintiffs,  and  direct  that  judg- 
ment be  entered  for  the  plaintiffs  for  $460.08,  without  costs. 

Wilson,  C.  J.,  and  Osler,  J.,  concurred. 
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O'DoHERTY  V.  The  Ontario  Bank. 

Post-nuptial  settlement — Husband  and  wife — Separate  equitable  estate — 
H.  S.  0.  ch.  125,  sec.  5— Evidence. 

A  husband,  not  being  in  debt  or  engaged  in  or  contemplating  engaging  in 
business,  bought  certain  land  and  stock  thereon  from  one  C,  the  pur- 
chase money  comprising  nearly  all  the  husband's  means,  and  procured 
C.  to  make  the  conveyance  and  assignment  thereof  direct  to  the  wife, 
who  had  been  married  to  her  husband  in  1860  without  any  marriage 
contract  or  settlement ;  and  the  wife  mortgaged  the  property  to  the 
plaintiff.  In  an  interpleader  action  between  the  plaintiff  and  defen- 
dants, subsequent  execution  creditors  of  the  husband,  to  try  the  title  to 
the  above  stock. 

Held  that  the  husband,  being  in  a  position  to  make  such  voluntary  gift 
or  settlement,  the  conveyance  was  good  :  that  the  property  in  question 
was  the  wife's  equitable  separate  estate,  and  was  not  affected  by  sec.  5 
of  the  Married  Woman's  Property  Act,  E,.  S.  0.  ch.  125,  which  leaves 
such  settlements  untouched. 

Per  OsLER,  J- — The  legal  ownership  of  the  goods  would  vest  in  the  hus- 
band in  his  marital  right,  and  to  constitute  him  a  trustee  for  his 
wife  there  must  be  clear  and  convincing  evidence  of  an  intention  on  his 
part  to  make  himself  such  trustee,  and  divest  himself  of  all  title  to  or 
interest  in  the  property,  and  to  enable  the  wife  to  absolutely  dispose  of 
it  •  while  the  evidence  here  merely  shewed  that,  though  the  goods  M^ere 
formally  assigned  to  her,  and  she  was  to  have  the  use  and  emjoyment 
of  them,  the  right  to  alien  and  dispose  of  them  was  to  remain  in  the 
husband. 

This  was  an  interpleader  issue  tried  before  Wilson, 
C.  J.,  without  a  jury,  at  Ottawa,  at  the  Fall  Assizes  of 
1881. 

The  plaintiff  claimed  under  a  chattel  mortgage,  dated 
14th  of  April,  1881,  made  by  one  Mary  Mitchell,  of  the 
goods  in  question  which  were  afterwards  seized  by  the 
sheriff  of  the  County  of  Carleton,  under  a  writ  of  Fieri 
Facias  against  her  husband,  Robert  P.  Mitchell,  delivered 
to  the  sheriff  on  the  3rd  March,  1881. 

The  material  facts  were  as  follows : 

In  1879,  the  execution  debtor  became  entitled  to  receive 
the  sum  of  $25,000  in  respect  of  his  interest  in  a  railway 
contract.  He  had  until  then  been  residing  in  Nova  Scotia, 
and  it  was  his  intention  to  remove  to  and  become  a  per- 
manent resident  of  this  province.  His  wife  refused  to  con- 
sent to  this,  or  to  accompanying  him  unless  a  homestead 
could  be  secured  for  herself  and  their  family.    Pursuant  to 
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an  arrangement  between  the  husband  and  wife,  a  farm  in 
the  county  of  Carleton,  with  a  quantity  of  valuable  stock 
thereon,  the  latter  being  the  propert}^  now  in  question,  for 
the  purchase  of  which  the  husband  had  been  negotiat- 
ing, was  conveyed  and  assigned  to  the  wife  through  the 
intervention  of  one  Murray,  in  whose  hands  the  money 
already  referred  to  was  lying,  about  the  month  of  June  or 
July,  1879. 

The  money  was  paid  by  Murray  to  the  vendor  by  direc- 
tion of  Mitchell. 

At  the  time  the  transaction  was  concluded,  and  the  deed 
and  bill  of  sale  of  the  stock  executed,  Mrs.  Mitchell  was  in 
Nova  Scotia,  but  they  were  received  for  her  by  her  duly 
authorized  attorney.  About  three  months  afterwards  she, 
with  her  husband  and  their  family,  removed  from  Truro, 
N.  S.,  and  went  to  reside  at  the  farm,  and  had  since 
resided  there.  In  the  interval  the  stock,  &c.,  remained  in 
possession  of  Clark,  the  vendor,  for  Mrs.  Mitchell,  and  pos- 
session was  to  some  extent  formally  delivered  to  her  on 
her  arrival.  The  farm  had  been  managed  by  a  foreman, 
who  was  continued  in  the  employment  of  the  new  owner, 
and  he  and  her  son  thereafter  looked  after  it.  Mitchell,  it 
was  said,  though  he  resided  on  the  farm  and  did  a  little 
work  there,  did  not  interfere. 

The  judgment  debtor  and  his  wife  were  married  in  1860, 
without  any  marriage  contract  or  settlement . 

The  other  facts  sufficiently  appear  in  the  judgment  and 
in  the  findings  of  the  learned  Chief  Justice,  which  were  as 
follows : 

I  find — 1st,  That  the  |25,000  paid  for  the  lands  and  chattels  bought 
from  Thomas  Clarke,  was  the  money  of  the  husband  R.  P.  Mitchell,  and 
not  the  money  of  his  wife. 

2nd.  That  at  the  time  of  such  payment,  and  by  reason  of  the  lands  and 
■chattels  being  conveyed  by  Clarke  to  Mrs.  Mitchell,  her  husband  had  no 
other  property  of  any  value  excepting  about,  as  he  says,  |500  in  cash 
remaining  to  him,  but  that  he  was  not  indebted,  nor  in  business,  nor  con- 
templating entering  into  business  at  the  time. 

3rd.  That  the  lands  and  chattels  being  conveyed  directly  to  Mrs. 
Mitchell,  was  by  the  consent  of  her  husband,  and  being  so  conveyed  dur- 
ing the  marriage  they  were  in  effect,  for  the  reasons  before  stated,  tKe 
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gift  of  the  husband,  and  are  not  protected  from  the  debts  of  the  husband 
under  the  R.  S.  0.  eh.  125,  sec.  5. 

4th.  That  the  conveyance  of  the  goods  to  the  wife  as  aforesaid  cannot, 
in  my  opinion,  be  supported  against  the  creditors  of  the  husband  inde- 
pendently of  the  said  Act,  because  there  was  no  settlement  made  upon  the 
wife  of  the  goods  ;  she  held  them  in  her  own  name  and  right,  and  apart 
from  the  statute  the  goods  became  by  reduction  of  them  into  possession 
the  goods  of  the  husband. 

5tli.  That  the  bill  of  sale  made  by  the  husband  and  wife  to  the  plaintiff 
was  and  is  a  bond  Jide  bill  of  sale,  and  was  not  made  to  defeat  or  delay 
creditbi's. 

6th.  That  the  plaintiff 's  title  being  a  valid  one,  and  that  of  the  defen- 
dants a  valid  one  also  ;  and  the  goods  being  liable  for  the  husband's  debts, ' 
and  both  parties  claiming  under  the  husband,  the  question  is,  which  of 
these  has  the  best  legal  title  to  the  goods  ? 

And  the  facts  are,  the  executions  were  delivered  to  the  sheriff  to  be 
executed  on  the  5th  of  March,  1881,  the  bill  of  sale  from  Mrs.  Mitchell  and 
her  husband  to  the  plaintiff  was  executed  on  the  14th  of  April,  1881,  and 
was  registered  and  filed  on  the  16th  of  the  same  month  ;  and  the  seizure 
by  the  the  sheriff  under  the  said  executions  was  upon  the  19th  of  the 
same  month  of  April. 

I  therefore  find  that  by  reason  of  the  delivery  of  the  said  executions  to 
the  sheriff  to  be  executed  being  upon  a  day  prior  to  the  execution  of  the 
bill  of  sale  to  the  plaintiff,  the  defendants  are  entitled  to  the  goods  and 
chattels  in  question  in  this  cause  as  against  the  plaintiff,  and  I  give  judg- 
ment for  the  defendants  with  costs. 

During  Michaelmas  sittings,  November  24,  1881,  Mc- 
Carthy, Q.C.,  obtained  an  order  nisi  to  shew  cause  why  the 
fourth  finding  of  the  learned  Chief  J ustice,  or  so  much  there- 
of as  finds  and  determines  that  the  goods  in  question  were 
reduced  into  possession  by  the  husband  of  the  plaintiff's 
mortgagor,  should  not  be  set  aside,  and  why  it  should  not  be 
found  as  a  fact  that  the  goods  were  not  reduced  into  posses- 
sion by  him  and  an  entry  be  made  accordingly,  on  the  ground 
that  there  was  no  evidence  to  support  such  finding,  and  that 
it  is  contrary  to  law  and  evidence ;  or  why  such  finding 
should  not  be  struck  out  as  immaterial  and  irrelevant,  on 
the  ground  that  the  mere  reduction  into  possession  in  the 
common  law  sense  of  the  term, would  not,  in  equity,  deprive 
her  of  her  property  and  title  to  the  goods. 

He  also  moved  on  notice  to  set  aside  the  judgment 
directed  to  be  entered  for  the  defendants,  and  to  enter  it  for 
the  plaintifis,  pursuant  to  Rule  318  of  the  Judicature  Act. 
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During  the  same  sittings,  December  6th,  1881,  McCarthy, 
Q.  C,  and  T.  S.  Plumb  supported  the  order.  The  evidence 
shews  that  the  husband  had  no  creditors  at  the  time  of 
settlement,  and  was  not  in  business,  or  intended  engaging 
in  businesss.  No  fraud  was  attempted,  and  nothing  was 
done  to  render  the  settlement  void  in  equity.  The  goods 
never  were  reduced  into  the  possession  of  the  husband ;  but 
even  if  they  were,  this  would  not  deprive  the  wife  of  her 
equitable  right  to  them.  The  authorities  clearly  shew 
that  the  settlement  is  good  :  Curtis  v.  Price,  12  Yes.  89, 
103 ;  Roper  on  Husband  and  Wife,  2nd  ed.,  vol.  i.,  p.  801, 
vol.  ii.,  p.  131;  Parker  v.  Brooke,  9  Yes.  583:  Rich  v.  Cockell, 
9  Ves.  369  ;  Planning  v.  Style,  3  Peere  Wms.  334;  Grant 
V.  Grant,  34  Beav.  623 ;  Baddeley  v.  Baddeley,  L.  R.  9  Ch. 
D.  113;  Macqueen  on  Husband  and  Wife,  274;  Duncan  v. 
Cashin,  L.  R.  10  C.  P.  554  ;  Green  v.  Carlill,  L.  R.  4  Gh, 
D.  882. 

J.  K.  Kerr,  Q.  C,  contra.  The  plaintiff  does  not  dispute, 
that  the  property  was  the  husband's  ;  and  his  only  conten- 
tion is  that  it  "was  given  to  the  wife  under  such  circum- 
stances as  would  render  the  conveyance  valid.  A  voluntary 
post-nuptial  settlement  cannot  be  supported  against 
creditors  of  the  husband :  Millar's  Bills  of  Sale,  4th  ed. 
133  ;  Mackay  v.  Douglas,  L.  R.  14  Eq.  106  ;  In  re  Pearson, 
ex  parte  Stephens,  L.  R.  3  Ch.  D.  807.  Sec.  5  of  the  Married 
Woman's  Act,  R.  S.  0.  ch.  125,  is  a  statutory  declaration 
that  all  exceptions  as  against  creditors  are  done  away  with, 
and  all  property  acquired  by  the  wife  from  the  husband  is 
made  liable  to  the  husband's  creditors.  The  evidence 
however  shews  that  the  property  was  in  fact  the  husband's. 
The  husband  had  arranged  to  purchase  the  farm  before  the 
alleged  arrangement  between  himself  and  his  wife  was  even 
talked  of,  and  before  the  wife  came.  Then  the  husband 
had  engaged  the  foreman,  and  he  in  fact  worked  the  farm ; 
but  even  if  the  son  did  so  he  would  be  the  agent  of  his 
father.  The  property  was,  under  the  circumstances,  reduced 
into  the  possession  of  the  husband  :  Harrison  v.  Douglass, 
40  U.  C.  410,  413 ;  Irwin  v.  Maughan,  26  C.  P.  455 ;  Lett 
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V.  Commercial  Bank,  24  U.  C.  R  552.  The  plaintiff  how- 
ever cannot  succeed  on  the  chattel  morto^ao-e,  as  it  is  void 
under  the  Chattel  Morto-ap-e  Act.  The  husband  is  stated 
to  be  one  oi  the  mortgagors ;  and  the  defendants,  although 
they  have  nob  moved  against  the  finding,  are  entitled  to 
support  their  verdict  on  any  ground. 

McCarthy,  Q.  C,  in  reply.  Sec.  5  of  the  Married 
Woman's  Act  has  not  the  restrictive  effect  contended  for  it. 
The  object  of  the  Act  was  not  to  restrict,  but  to  enlarge 
the  rights  of  married  women.  Sec.  5  merely  says  that  the 
section  should  not  extend  to  transactions  between  husband 
and  wife,  and  therefore  they  remain  the  same  as  before  the 
passing  of  the  Act.  As  to  the  objection  under  the  chattel 
mortgage  Act,  it  cannot  be  raised  now.  The  learned  Chief 
Justice  found  against  it,  and  the  defendants  have  not 
moved  against  the  findings.  On  certain  findings  the 
learned  Chief  Justice  entered  the  verdict,  and  on  those 
findings  the  plaintift*  now  moves  to  have  the  verdict 
entered  in  his  favour.  The  defendants  can  support  their 
verdict  on  any  ground  open  to  them  on  the  findings,  but 
they  cannot  say  the  findings  are  wrong :  0.  J.  Act,. 
Rule  317.  The  plaintiff  is  the  mortgagee  of  the  wife,  and 
if  the  wife  is  held  entitled  to  the  property  this  question 
cannot  arise.  The  cases  relied  on  by  the  defendants  as 
shewing  that  the  creditors  are  entitled  to  the  property  do 
not  apply  here,  as  they  were  all  cases  where  fraud  was 
proved.  He  referred  to  Kidney  v.  CoussmaJcer,  12  Ves. 
136 ;  Roper  on  Husband  and  Wife,  2nd  ed.,  vol.  i.,  p.  310. 

March  10,  1882.  Oslee,  J. — Upon  the  evidence  and 
findings  it  must  be  assumed  that  the  wife  of  the  judgment 
debtor  acquired  the  goods  in  question  merely  as  the  gift  of 
her  husband  :  the  purchase  money  was  his,  and  the  assign- 
ment to  her  was  made  by  his  direction  and  appointment. 

The  defendants  have  urged  before  us,  although  the  objec- 
tion was  not  taken  at  the  trial,  that  the  mortgage  was  void 
because  of  non-compliance  with  some  of  the  requirements 
of  the  Chattel  Mortgage  Act,  R,  S.  0.  ch.  119  ;  and  that,  as 
37 — VOL.  XXXII.  c.  p.  D. 
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he  therefore  shewed  no  title,  the  defendants  must  recover; 
on  the  authority  of  the  cases  of  Grant  v.  Wilson,  17 
U.  C.  R  144 ;  and  Doyle  v.  Lasher,  16  C.  P.  263. 

Those  cases,  however,  do  not  apply,  for  the  plaintiff's 
right  to  recover  depends  upon  the  wife's  title.  Her  title  is 
his.  It  is  not  denied  that  she  did  in  fact  mortgage  the  pro- 
perty to  him,  and  his  claim  is  not  liable  to  be  defeated 
under  the  Chattel  Mortgage  Act  at  the  instance  of  these 
defendants,  who  are  not  creditors  of  his  mortgagor. 

It  was  also  strongly  contended  that  as.  a  gift  or  volun- 
tary settlement  the  transaction  between  the  husband  and 
wife  was  i^so  facto  void  against  subsequent  creditors  of 
the  husband,  apart  from  any  defect  inherent  in  it  arising 
out  of  the  relationship  of  the  parties. 

The  cases  cited  and  the  passage  quoted  from  Millar^ s 
Bills  of  Sale,  p.  133,  do  not  support  the  contention.  They 
relate  to  voluntary  gifts  and  conveyances  which  are 
fraudulent.  And.  the  second  finding  of  the  learned  Chief 
Justice,  which  has  not  been  moved  against,  brings  the  case 
within  the  rule,  that  a  voluntary  conveyance  or  settlement 
by  a  person  not  indebted  at  the  time,  and  not  in  business 
or  not  contemplating  entering  into  business — that  is  to  say, 
a  settlement  or  gift  not  conceived  or  carried  out  in  fraud 
of  creditors  present  or  future — is  good  against  future 
creditors  of  the  settler  or  donor.  See  May  on  Fraudulent 
and  Voluntary  Conveyances,  p.  32,  and  the  recent  case  of 
CoUard  v.  Bennett,  28  Grant  556,  where  the  rule  was 
applied  by  the  present  Chief  Justice  of  Ontario,  then 
Chancellor,  in  support  of  a  voluntary  conveyance  of  real 
estate  by  a  husband  to  his  wife. 

In  Curtis  v.  Price,  12  Ves.  89,  103,  a  voluntary  post- 
nuptial settlement  was  set  aside  as  to  prior  creditors.  The 
Master  of  the  Eolls  (Sir  Wm.  Grant)  said  :  "A  settlement 
of  this  kind  is  void  only  as  against  creditors  :  but  only  to 
the  extent  in  which  it  may  be  deemed  necessary  to  deal 
with  the  estate  for  their  satisfaction,  it  is  as  if  it  had  never 
"been  made.  To  every  other  purpose  it  is  good.  Satisfy 
the  creditors;  and  the  settlement  stands." 
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In  Kidney  v.  CoiissmaJcer,  12  Ves.  136,  155,  a  similar 
settlement  was  in  question,  and  the  same  learned  Judge 
said:  "Though  there  has  been  much  controversy^  and  a 
variety  of  decision,  upon  the  question,  whether  such  a 
settlement  is  fraudulent  as  to  any  creditors  except  such  as 
w^ere  creditors  at  the  time,  I  am  disposed  to  follow  the 
latest  decision,  that  of  Montague  v.  Lord  SandiuicJi,  12 
Ves.  148,  155,  (n.,)  w^hich  is  that  the  settlement  is  fraudu- 
lent only  against  such  creditors  as  were  creditors  at  the 
time." 

See  also  Roper  on  Husband  and  Wife,  2nd  ed.,  vol.  i., 
p.  317;  Bishop  on  The  Law  of  Married  Women,  vol.  i.  sec. 
742;  Macqueen  on  Husband  and  Wife,  p.  274  :  Dunlop  v. 
Johnston,  L.  R.  1  H.  L.  Sc.  109. 

The  evidence  in  this  case  amply  justifies  a  finding  that 
the  husband  was  in  a  position  to  make  a  voluntary  settle- 
ment at  the  time  when  the  one  now  in  question  was  made. 
He  was  not  then  indebted,  nor  in  business,  nor  contem- 
plating entering  into  business,  so  that  he  had  no  creditors 
present  or  prospective  who  could  be  defrauded  by  the 
settlement. 

Failing  these  objections,  the  defendants  rest  their  case  on 
the  last  clause  of  the  fifth  section  of  the  Married  Women's 
Property  Act,  R.  S.  0.  ch.  125.  This  section  enacts  that 
Every  married  woman  who  has  married  since  the  fourth 
day  of  May,  one  thousand  eight  hundred  and  fifty-nine, 
or  who  marries  after  the  passing  of  this  Act,  without  any 
marriage  contract  or  .settlement,  shall  and  may,  notwith- 
standing her  coverture,  have,  hold,  and  enjoy  all  her  per- 
sonal property,  w^hether  belonging  to  her  before  marriage  or 
acquired  by  her  by  inheritance,  bequest,  or  gift,  or  as  next 
of  kin  to  an  intestate,  or  in  any  other  way  after  marriage, 
free  from  the  debts  and  obligations  of  her  husband,  and 
free  from  his  control  or  disposition,  without  her  consent,  in 
as  full  and  ample  a  manner  as  if  she  continued  sole  and 
unmarried  ;  but  this  clause  shall  not  extend  to  any  pro- 
perty received  by  a  married  woman  from  her  husband 
during  coverture." 
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The  third  section,  which  relates  to  the  real  property  of 
women  married  between  the  5th  day  of  May,  1859,  and 
the  2nd  day  of  March,  1872,  both  inclusive,  is  in  similar 
terms: 

The  defendants  contend  that  the  effect  of  section  five  i.s 
to  prevent  a  married  woman  from,  in  any  way,  acquiring^ 
as  the  gift  of  her  husband  during  coverture,  personal  pro- 
perty which  shall  remain  free  from  his  debt?  and  obliga- 
tions, present  or  future. 

The  plaintiff's  contention,  on  the  other  hand,  is  that  the 
Act  was  not  intended  to  interfere  with  the  wife's  right  to 
acquire  property  in  such  a  way  as  to  make  it  her  separate 
estate,  or  property  for  her  separate  use,  in  the  technical 
sense  of  that  term,  and  if  she  could  before  the  Act  have 
so  acquired  it  by  the  gift  of  the  husband,  she  may  still 
do  so. 

The  property  which  the  Act  enables  a  woman  married 
without  any  marriage  contract  or  settlement  to  acquire 
under  section  five  is  properly  described  in  the  language  of 
a  learned  American  author  as  her  statutory  separate  estate  : 
Bishop  on  the  Law  of  Married  Women,  vol.  ii.,  sec.  796. 

The  incidents  of  this  estate  as  regards  her  power  of  dis- 
position over  it  intei'  vivos,  and  (until  recently)  by  will, 
and  its  devolution  in  case  of  her  intestacy,  are  entirely 
different  from  those  which  attach  to  property  so  settled  as 
to  be  her  separate  estate  in  equity,  as  to  which,  where  not 
restrained  from  alienation,  she  has,  as  incident  to  it,  and 
without  any  express  power,  a  complete  right  of  alienation 
by  instrument  inter  vivos  or  by  will :  Taylor  v  Meads,  34 
L.  J.  N.  S.  Ch.  203 ;  Sugden  on  Powers,  8th  ed.,  p.  218. 

As  to  her  statutory  separate  estate,  under  sec.  5,  it  has 
been  held  that  what  is  conferred  by  that  section  is  a  jus 
protegendi  her  property,  free  from  the  common  law  con- 
tract and  disposition  of  the  husband,  and  not  an  absolute 
jus  disponendi  against  the  will  of  her  husband :  McGuire 
V.  McGuire,  23  C.  P.  12S;  Mitchell  v.  Weir,  19  Grant  568 

In  Adams  v.  Loomis,  22  Grant  99,  the  plaintiff  filed  a  bill 
for  specific  performance  against  husband  and  wife  to  compel 
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the  latter  to  carry  out  an  agreement  made  by  her  for  the 
sale  of  certain  land  and  chattels  which  she  had  acquired 
from  her  husband  upon  the  compromise  of  an  alimony 
suit.  It  was  contended  that  her  agreement  was  not  valid 
without  his  consent. 

Blake,  Y.  C,  held  that  this  was  not  necessary,  and  said 
at  p.  118:  "  The  personalty  here  is  not  merely  property 
declared  by  the  Act  to  be  separate  property.  The  intention 
was,  that  the  husband  should  abandon  his  marital  rights 
in  respect  of  it.  It  was  for  the  sole  use  of  the  wife,  and 
therefore  comes  within  section  9  of  the  Act "  (sec.  20  of  R. 
S.  0.  ch.  125). 

The  husband  was  accordingly  held  to  be  a  trustee  for  his 
wife  of  the  chattels  which  he  had  assigned  to  her. 

The  case  was  reheard  before  the  full  Court,  24  Grant  242. 

In  giving  judgment,  the  present  Chief  Justice  of  Ontario, 
then  Chancellor,  said^  at  p.  245  :  "The  nature  and  character 
of  the  estate  which  the  wife  was  to  have  under  the  agree- 
ment, is,  in  my  view  of  the  case,  a  question  of  paramount  im- 
portance. *  *  Taking  into  account  the  relations  of  the 
two  parties,  an  absolute  division  of  the  property  would 
appear  to  them  to  be  reasonable,  and  the  evidence  shews 
that  they  intended  it ;  and  that  the  portion  allotted  to  the 
wife  should  be  her  'separate  property'  in  the  strict  technical 
sense  of  the  term.  That  being  the  case,  she  had,  accord- 
ing to  what  I  conceive  to  be  the  settled  doctrine  of  the 
Court,  the  right  of  alienation.  *  *  I  think,  therefore, 
that  the  aid  of  the  Married  Women's  Act,  1872,  is  not 
required  to  enable  the  wife  to  alien  the  propery  allotted  to 
her.     *  I  prefer  to  rest  my  judgment  as  to  the 

power  of  alienation  in  the  wife  upon  this  ground  rather 
than  upon  the  statute." 

Proudfoot,  V.  C,  was  of  the  same  opinion,  at  p.  248  : 
"  This  property  then  became  the  separate  property  of  the 
wife.  I  cannot  read  the  Acts  passed  for  increasing  the  capa- 
city of  the  wife  with  regard  to  property  as  having  put  it  out 
of  her  power  to  acquire  property  to  her  separate  use  by 
post-nuptial   settlement.     Being   separate   estate  under 
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aofreement  with  the  husband  the  usual  incidents  of  such 
property  attach,  and  she  could  contract  for  the  sale  of  it, 
and  convey  it  without  joining  her  husband." 

In  that  case  the  conveyance  to  the  wife  w^asnot  a  volun- 
tary conveyance;  but  that  does  not  affect  the  question 
under  consideration. 

In  Gollard  v.  Bennett,  28  Grant  556,  the  plaintiff  filed 
his  bill  to  set  aside  as  fraudulent  against  creditors  a  con- 
veyance of  lands  purchased  by  the  defendant  Bennett,  and 
conveyed  by  the.  vendor  at  his  instance  to  his  wife.  It 
appeared  that  the  property  had  been  conveyed  to  the  wife 
as  a  provision  for  herself. 

The  Chancellor  held,  at  p.  559,  that  the  settlor  was  then  in 
a  position  to  make  a  voluntary  settlement.  "  The  debt  upon 
which  the  plaintiff  has  recovered  judgment  accrued  after 
the  settlement,  and  the  debts  of  the  settlor  existing  at  the 
date  of  the  settlement  have  been  paid  before  the  filing  of 
the  plaintiff's  bill.  I  take  the  rule  to  be  that  the  sub- 
sequent creditor  cannot  under  such  circumstances  impeach 
the  settlement.  An  exception  would  be,  I  should  say^ 
w^here  the  settlement  is  made  in  order  to  defeat  future 
creditors.  My  conclusion,  therefore,  is,  that  the  settlement 
is  not  successfully  impeached." 

In  both  of  these  cases  a  post-nuptial  settlement  upon 
the  wife  was  upheld,  and  in  the  latter  case,  although  volun- 
tary, against  creditors. 

They  appear  to  establish  in  favour  of  the  plaintiff  these 
propositions  :  (1)  That  the  wife  may  acquire  property  by 
the  post-nuptial  settlement  or  gift  of  the  husband,  which 
may  be  her  separate  estate  in  equity,  and  different  from 
the  statutory  separate  estate.  (2)  That  such  property  will 
be  protected,  in  favour  of  the  wife,  against  the  claims  of 
subsequent  creditors  of  the  husband,  if  he  was  in  a  position 
to  make  a  voluntary  settlement. 

As  decisions  of  a  Court  of  co-ordinate  jurisdiction,  I 
think  we  should  follow  them  so  far  as  they  cover  the  ques- 
tion involved  in  the  present  case. 

I  am  not  sure  that  they  are  entirely  consistent  with  the 
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26th  section  of  the  Act,  to  which  neither  party  has  referred 
us,  but  which  appears  to  me  to  point  to  the  conckision  that, 
as  against  creditors  at  all  events,  a  post  nuptial  settlement 
by  the  husband  on  the  wife  cannot  be  supported. 

This  section  declares  that  nothing  in  the  Act  contained 
shall  be  construed  to  prevent  any  ante-nuptial  settlement 
or  contract  being  made  in  the  same  manner  and  with  the 
same  effect  as  if  the  Act  had  not  been  passed ;  but,  not- 
withstanding settlement,  any  separate  real  or  personal 
property  of  a  married  woman,  acquired  either  before  or 
after  marriage,  and  not  coming  under  or  affected  by  such 
settlement,  shall  be  subject  to  the  ]jrovislons  of  the  Act  as 
if  no  such  contract  or  settlement  had  been  made  ;  and  as 
to  such  proper t}^  and  her  personal  earnings,  &c.,  therefrom,, 
she  shall  be  considered  as  h:iving  married  without  any 
marriage  contract  or  settlement. 

The  pi'ovisions  of  the  Act  are  enabling  provisions — their 
scope  to  empower  tlie  married  woman  to  hold  and  enjoy 
her  property,  not  subject  to  a  marriage  settlement,  in  as 
full  and  ample  a  manner  as  if  she  continued  sole  and 
unmarried.  Such  property  as  she  acquires  after  marriage 
not  subject  to  such  a  settlement  was  intended  to  be  her 
statutory  separate  estate,  not  in  any  case  separate  estate  in 
the  sense  in  which  the  words  were  formerly  used.  This 
estate  it  is  declared  shall  be  free  from  the  husband's  debts 
and  obligations.  Can  it  have  been  the  intention  of  the 
Legislature,  while  placing  the  married  woman  on  this  foot- 
ing with  regard  to  her  property  generally,  but  declaring 
that  she  shall  not  occupy  it  as  to  propert}^  she  may 
receive  from  her  husband  during  coverture — can  it,  I  say,, 
have  been  intended — that  she  should,  notwithstanding,  be 
able  in  this  single  instance  to  acquire  separate  estate  in  the 
former  sense,  namely,  by  a  post-nuptial  gift  or  settlement 
of  the  husband  which  should  be  proof  against  his  creditors? 
Regarding  the  Act  as  a  whole,  and  what  we  may  suppose 
to  have  been  its  object,  I  should  have  thought  this  was  not 
the  intention  of  the  Legislature. 

There  remains  the  question  whether  the  evidence  in  this 


296       COMMON  PLEAS  DIVISION,  HILAEY  SITTINGS,  1882. 


case  is  sufficient  to  warrant  us  in  holding  that  the  goods 
in  dispute  became  the  wife's  separate  estate  in  equity. 

Apart  from  the  statute,  under  which  it  is  clear  the 
wife's  title  cannot  be  maintained,  her  possession  of  the 
chattels  in  question  is  her  husband's  possession,  and  the 
single  fact  that  the  bill  of  sale  was  made  out  in  her  name, 
there  being  nothing  on  the  face  of  it  to  shew  that  the  pro- 
perty was  conveyed  to  her  separate  use,  would  make  no 
difference.  The  legal  ownership  of  the  goods  would  vest 
in  the  husband  by  virtue  of  his  marital  right.  Would  a 
Court  of  Equity,  under  the  circumstances,  treat  him  as  a 
trustee  for  the  separate  use  of  his  wife  ? 

The  evidence  to  warrant  such  a  conclusion — especially  in 
a  case  like  the  present,  where  the  husband  makes  a  volun- 
tary settlement  of  all  but  a  very  trifling  portion  of  his  pro- 
perty— should  be  clear  and  convincing. 

"Nothing  less  would  do  than  a  clear  irrevocable  gift 
either  to  some  person  as  a  trustee,  or  by  some  clear  and 
distinct  act  of  his,  by  which  he  divested  himself  of  his 
property,  and  engaged  to  hold  it  as  a  trustee  for  the 
separate  use  of  his  wife:"  Walter  v.  Hodge,  2  Swanst.  92, 
104. 

Macqueen  on  Husband  and  Wife,  p.  307,  is  to  the  same 
effect. 

Tt  is  well  settled  that  Courts  of  Equity  will  not  inter- 
pose against  the  husband  unless  the  intention  to  establish 
a  separate  use  be  clearly  manifested.  No  technical  forma- 
lities or  expressions  are  required,  but  the  purpose  must 
appear  beyond  the  reach  of  reasonable  controversy,  other- 
wise he  will  enjoy  his  ordinary  legal  rights  over  the  pro- 
perty. Bishop  on  the  Law  of  Married  Women,  vol.  i., 
sees.  817,  824,  839. 

The  husband  gave  the  following  account  of  the  transac- 
tion. The  wife  was  not  examined  :  Q.  "  How  did  the 
farm  and  chattels  come  to  be  purchased  in  your  wife's 
name  ? "  A.  "  I  wanted  to  come  and  live  here,  and  she  did 
not  want  to  come ;  and  my  son  wanted  to  go  away  to 
Colorado,  and  she  rebelled  against  his  going  ;  and  she 
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refused  to  come  here  unless  she  could  have  the  property 
in  her  own  name,  for  him,  to  get  him  to  stay  at  home."  Q. 

For  whom  was  the  property  purchased — for  whose  bene- 
fit?" A.  "  It  was  supposed  to  go  to  the  son  on  the  under- 
standing that  he  would  stay  with  her,  and  it  was  bought 
in  her  name."  Q.  ''When  was  it  to  go  to  the  son?"  A  "I 
don't  remember  that.  It  was  to  go  to  him,  I  believe,  as  soon 
as  she  saw  that  he  had  sense  enough  to  take  care  of  it." 

On  cross-examination  it  appeared  that  he  had  been 
negotiating  for  the  purchase  (  f  the  farm  and  stock  before 
anything  had  been  said  to  his  wife  on  the  subject.  He 
then  went  back  to  Nova  Scotia.  Q.  "  What  did  you  say 
to  Mrs.  Mitchell  in  reference  to  this  ?  "  A.  "  I  had  no 
intention  of  buying  it  in  her  name  at  the  time,  but 
she  would  not  come  here  unless."  Q.  "  Tell  us  what 
she  said  ?  "  A.  "  I  told  her  I  was  going  to  buy  property, 
and  that  she  had  to  come  and  live  here  in  Ontario,  and  she 
said  her  son  was  going  to  Colorado,  and  she  did  not  want 
to  let  him  go,  and  that  she  was  not  going  to  come  up  and  live 
among  strangers  and  leave  people  she  had  lived  with  a  great 
many  years,  and  she  said  if  she  had  the  property  m  her  own 
name  she  would  be  able  to  persuade  him  to  live  with  her." 

I  do  not  think  that  we  should  be  warranted  on  such 
evidence  as  this  in  holding  that  the  husband  intended  to 
constitute  himself  a  trustee  for  his  wife,  and  to  divest  him- 
self of  all  title  to  or  interest  in  this  property,  or  to  enable 
his  wife  to  alien  and  dispose  of  it  at  her  pleasure  and 
without  his  consent.  On  the  contrary,  the  proper  infer- 
ence to  be  drawn  from  the  evidence,  in  my  judgment,  is, 
that  although  the  chattels  were  formally  assigned  to  the 
wife,  it  was  intended  that  the  husband  should  surrender 
his  right  to  their  use,  profit,  and  enjo3nnent.  The  right  to 
alien  and  dispose  of  them  would  still  remain  in  him, 
although  the  wife  surviving  him  could  probably  claim  such 
of  them  as  had  not  been  disposed  of :  Bright's  Law  of 
Husband  and  Wife,  vol.  i.,  p.  32, 

The  circumstances  are  very  difi"erent  from  those  which 
existed  in  Adams  v.  Loomis,  22  Grant  99,  24  Grant  242, 
88 — VOL.  XXXII.  c.  p.  D. 
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where  fche  intention  of  the  husband  to  divest  himself  of  all 
interest  in  the  chattels  assigned  to  the  v^ife  plainly  appeared 
I  am  of  opinion,  therefore,  that  the  plaintiff  has  failed 
to  shew  that  this  property  became  the  wife's  separate 
estate,  and  that  the  order  nisi  and  motion  to  set  aside  the 
judgment  for  the  defendants  should  be  discharged.  I  refer 
to  Roper  on  Husband  and  Wife,  2nd  ed.,  vol,  i.,  p.  54;  vol. 
ii.,  pp.  131,  132;  Beard  v.  Beard,  5  Atk.  72;  Baddeley  v. 
Baddeley,L.  R.  9  Ch.  D.  113  ;  Grant  y.  Grant  34  Beav.  623. 

Wilson,  C.  J.— The  plaintiff  claims  as  mortgagee  of 
Mary  Mitchell,  the  wife  of  E.  P.  Mitchell.  The  husband  had 
a  sum  of  $25,000,  and  bought  the  land  and  the  stock  upon 
it  from  Mr.  Clarke  the  former  owner,  and  at  his,  the 
husband's  request,  the  conveyance  of  the  property  real  and 
personal  was  made  direct  by  Clarke  to  the  wife,  Mary 
Mitchell.  It  was  in  effect  a  voluntary  conveyance  made 
by  or  at  the  instance  of  the  husband  to  the  wife.  It  is 
not  impeachable  upon  the  ground  of  fraud  :  it  appears  the 
husband  at  that  time  had  no  creditors,  and  was  not  then 
engaged  in  business  nor  contemplated  contracting  debts  or 
obligations. 

■  I  thought  at  the  trial  it  was  a  conveyance  made  in 
effect  by  the  husband  to  the  wife,  as  no  doubt  it  is,  and 
that  it  was  a  transaction  between  husband  and  wife  which 
was  not  protected  by  the  R.  S.  0.  ch.  125,  sec.  5. 

But,  looking  at  the  Act,  the  latter  part  of  that  section 
does  not  profess  to  leave  unprotected  the  transfers  of 
property  from  husbands  to  wives.  It  declares:  "This 
clause  shall  not  extend  to  any  property  received  by  a 
married  woman  from  her  husband  during  coverture."  That 
is,  it  excludes  all  such  transfers  from  the  operation  of  the 
section,  and  leaves  them  just  as  they  were  before  the  pas- 
sing of  that  Act. 

The  section  does  not  prohibit  these  post-nuptial  arrange- 
ments, it  simply  declares  they  are  not  legislated  upon. 
They  therefore  remain  just  as  they  were  before  the  Act, 
and  as  if  the  Act  had  never  been  passed. 
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Tf  that  be  so  there  are  three  species  of  property  which  a 
woman  may  have  in  this  country,  perhaps  strictly  I  should 
say  four. 

1.  The  common  law  right  which  she  has  in  her  real 
property  mentioned  in  the  first  section  of  the  statute,  of 
which  the  husband  had  taken  possossion  before  the  4th  of 
May,  1859. 

2.  The  property  settled  upon  her  by  ante-nuptial 
contract. 

3.  Her  statutory  unsettled  separate  estate  ;  and, 

4.  The  equitable  separate  estate  which  she  has  by  gift 
from  her  husband  during  coverture,  as  property  which  is 
not  legislated  upon  by  the  2nd  and  5th  sees,  of  the  Act. 

This  being  then  the  equitahle  separate  estate  of  the  wife, 
is,  although  there  is  no  trustee  for  her,  still  separate  estate, 
for  the  Court  will,  if  necessary,  constitute  her  husband  a 
trustee  for  her.  The  question  is,  has  it  effectually  been 
made  such  separate  estate  ?  The  conveyance  by  Clarke 
does  not  say  it  shall  be  the  separate  estate  of  the  wife  or 
be  to  her  separate  use,  nor  does  it  express  it  in  any  form  of 
words  as  is  usual  and  necessary  in  cases  of  the  kind  to 
create  a  separate  use  and  to  exclude  the  marital  rights. 
But  the  conveyance  was  made  to  the  wife  by  Clarke,  the 
grantor  and  vendor,  at  the  instance  of  the  husband. 

If  this  is  to  be  considered  as  the  conveyance  of  the  hus- 
band, he  should  not  be  allowed  to  say  he  did  not  make  it 
the  separate  property  of  his  wife  :  1  White  &  Tudor,  L.  C, 
4th  Am.  ed.,  vol.  ii.,  p.  733,  (1876),  anp  the  cases  there 
cited,  and  Lockiuood  v.  Collin,  4  Robertson  N.  Y.  129. 

But  if  it  is  to  be  considered  as  the  conveyance  of  the 
vendor  Clarke,  and  not  of  the  husband,  then  it  is  her  statu- 
tory separate  estate.  And  in  either  case  it  is  not  liable 
for  the  debts  of  the  husband,  unless  the  whole  transaction 
is  impeachable  upon  the  facts  of  the  case,  notwithstanding 
the  findings. 

The  evidence  shews  the  transfer  was  made  to  the  wife 
of  the  whole  of  the  husband's  property  and  estate — that  is 
to  the  extent  of  $25,000,  leaving  him  only  a  very  small 
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portion  of  it,  somewhat  less  than  $500 — an  arrangement, 
it  must  be  confessed,  which  has  in  it  somewhat  the  odour 
of  suspicion.  But  however  suspicious  the  case  may  be, 
there  is  no  reason  why  the  plaintiff,  who  is  a  bond  fide 
mortgagee,  and  as  such  in  the  light  of  a  purchaser,  should 
not  be  protected. 

If  the  defendants,  the  creditors  of  the  husband,  were 
impeaching  the  title  of  the  wife,  a  different  case  might  be 
presented,  although  upon  that  I  express  no  opinion. 

I  can  only  say,  the  settlement  of  the  whole  of  the  estate  of 
ahnsband  upon  the  wife — denuding  himself  substantially  of 
everything — is  more  than  a  wife  can  be  entitled  to,  or  than 
can  be  deemed  to  be  "a  reasonable  provision  for  her,  (which 
is  all  that  Courts  of  Equity  hold  the  wife  to  be  entitled  to,) 
and  in  giving  her  the  whole  he  would  surrender  all  his  own 
interests."    Story  s  Eq.  Jur.,  12th  ed.,  vol.  ii.,  sec,  1374. 

I  am  of  opinion  the  rule  must  be  made  absolute,  with 
costs. 

Galt,  J.,  concurred  with  Wilson,  C.  J. . 


Order  absolute. 
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Beckett  v.  Johnston. 

Sale  of  land  for  taxes — Assessmeyit — Illegality — Payment — Toiunship  clerk 
— Bight  to  purchase — Notice. 

Ejectment  under  a  tax  deed  by  the  assignee  of  the  purchaser,  who  was 
the  township  clerk.  The  sale  was  tor  the  taxes  alleged  to  be  due  for 
the  years  1871  and  1872.  In  the  assessment  roll  for  1871  the  land  was 
described  as  the  "S.  pt.  12,  53  acres  ;"  and  for  1872  as  "S.E.  pt.  12,  53 
acres  ;"  and  it  appeai'ed  that  the  land,  whether  taken  as  the  south  or 
south-east  part,  included  portions  of  the  lot  owned  respectively  by  F. 
and  C,  and  on  which  they  had  paid  their  taxes ;  and  also  certain  lots 
of  a  village  laid  out  on  part  of  12. 

Held,  that  the  plaintiff 's  title  failed  ;  for  that  the  assessment  was  illegal. 

Per  Wilson,  C.  J.,  also  that  the  evidence,  set  out  below,  shewed  that  the 
defendant  had,  as  between  himself  and  the  municipality,  paid  the  taxes 
upon  his  part  of  the  lot. 

Held,  also,  that  the  defect  was  not  cured  by  sec.  155  of  the  Assessment 
Act  of  1868,  32  Vic.  ch.  36,  0. 

Held,  also,  that  the  purchase  by  the  township  clerk  was  a  voidable  trans- 
action ;  and,  /?e?*  Wilson,  C.  J.,  the  plaintifiF,  on  the  evidence  had,  or 
must  be  assiimed  to  have  had,  notice  of  the  infirmitj''  of  his  vendor's, 
title  ;  but,  per  Oslee,  J.,  there  was  no  sufficient  evidence  of  notice. 

Ejectment,  brought  on  the  19th  of  April,  1881,  for  the 
recovery  of  eight  acres  of  land  on  the  south-east  corner  of 
lot  number  12,  in  the  11th  concession  in  the  western 
division  of  the  township  of  Ashfield,  being  five  chains  on 
the  road  allowance  betw^een  the  10th  and  11th  concessions^ 
and  a  depth  along  the  division  line  between  lots  11  and  12 
of  sixteen  chains,  which  includes  village  lots  53  to  57  in 
the  village  of  Annan. 

The  defendant  defended  for  that  part  of  the  land 
claimed  lying  to  the  north  of  Herbert  street  in  the  village 
of  Annan,  having  a  frontage  on  Herbert  street  of  five  chains 
and  extending  back  in  a  northerly  direction,  along  the 
division  line  between  lots  11  and  12,  a  distance  of  four 
chains,  containing  two  acres  more  or  less. 

The  cause  was  tried  before  Patterson,  J.  A.,  without  a 
jury,  at  Goderich,  at  the  Fall  Assizes  of  1881. 

The  evidence  given  was,  that  the  plaintiff  claimed  under 
the  purchaser  at  a  tax  sale  of  lands  on  the  2nd  of 
December,  1874. 

The  taxes  said  to  have  been  in  arrear  were  for  the  years 
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1871  and  1872.  The  defendant  was  the  owner  of  the 
property  in  these  years,  and  he  had  been  in  possession  ever 
since. 

The  defendant  bought  on  the  4th  of  June,  1870,  accord- 
ing to  his  deed,  lots  11  and  12  in  the  11th  concession  of 
Ashfield,  except  certain  parts  of  said  lots  surveyed  and 
laid  out  according  to  a  plan,  registered  in  the  registry 
office  for  the  county  of  Huron,  as  the  town  of  Annan ; 
which  excepted  part,  so  far  as  this  action  is  concerned, 
was  bounded  on  the  north  by  Herbert  street ;  that  is  the 
land  sold  to  the  defendant  came,  so  far  as  this  action  is 
concerned,  southerly  to  Herbert  street.  The  deed  also 
excepted  the  western  part  of  lot  12  theretofore  sold  for 
arrears  of  taxes.  The  part  represented  to  be  sold  was 
said  to  contain  255  acres,  more  or  less. 

It  appeared  that  lots  11  and  12  were  granted  by  the  Crown 
in  the  one  patent  as  containing  378  acres;  lot  11  being  a 
full  lot,  and  supposed  to  contain  200  acres;  and  lot  12 
being  a  gore  lot  containing,  it  was  supposed,  the  remaining 
178  acres. 

At  the  time  the  defendant  bought,  lot  12,  excluding 
the  Annan  lots,  was  divided  as  follows :  Finlayson  was  in 
possession  of  the  northerly  70  acres ;  Cathcart  had  the  55 
acres  to  the  south  of  him,  so  that  the  defendant  got  the 
residue  of  that  lot,  or  the  southerly  part  of  it,  supposed  to 
contain  about  33  acres  ;  and  the  part  of  lot  11  which  he  got, 
excluding  the  Annan  lots,  was  168  acres.  His  two  parcels 
measured  therefore  201  acres. 

The  village  of  Annan  was  laid  out,  and  the  plan  of  it 
registered  in  1856. 

The  assessment  for  1871,  was  made  by  James  Hagan. 
He  said  :  "  There  were  no  marks  for  the  village  of  Annan, 
and  when  I  assessed  it  in  1871,  there  was  nothing  but 
woods  and  wild  bush.  I  had  nothing  to  shew  with  regard 
to  there  being  a  village  there  at  all  ;  and  I  returned  it 
non-resident.  The  council  allowed  it  was  not  worth  the 
trouble  of  finding  out  the  different  lots ;  it  was  a  wild 
woods.     *      *    I  knew  it  was  my  duty  to  describe  it 
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on  the  roll.  I  had  nothing  to  guide  me.  *  *  j 
not  see  the  defendant  when  I  assessed  in  1871.  *  *  j 
got  the  infoi-mation,  if  I  remember,  from  Finlayson,  as  to 
who  was  occupying  the  rest  of  the  lot.  *  *  It  was 
assessed  to  the  defendant  on  what  Finlayson  told  me. 
*  *  I  understood  he  and  Cathcart  were  p'oino-  to  be 
residents.  I  did  not  understand  they  were  then  there.  I 
assessed  defendant  at  Finlayson's.  I  left  the  assessment 
paper  foi-  him  with  Finlayson  to  give  it  to  him,  when  he 
should  come.  *  *  I  understood  it  was  lot  11  he  had 
bought. " 

James  8(ilte7\  the  assessor  for  1872,  did  not  seem  to 
have  remembered  much  of  what  he  did.  He  said :  "  I 
took  no  steps  whatever  to  ascertain  what  the  sub-divisions 
were.  *  *  j  heard  tell  of  the  village  of  Annan.  I 
knew  there  was  such  a  place.  I  think  J ohnston  was  living 
on  part  of  lot  12 — part  of  11  and  12.  I  do  not  know 
rightly  which  lot  he  lived  on.  I  think  he  had  land  on  the 
two  lots.  I  do  not  know  what  I  assessed  him  for — the  roll 
will  shew.  *  *  I  knew  there  was  a  village  ;  I  heard  it 
in  fact.  It  was  not  a  village  such  as  a  man  would  observe. 
It  was  all  a  bush.  The  man  who  made  the  village  was  not 
there.    There  was  nobody  there." 

The  assessment  roll  for  1871  of  non-resident  lands 
shewed  that  part  of  lot  12  was  assessed  as  follows:  "  S. 
P.  12,  53  acres,  S218  ;"  and  for  1872,  "  S.  E.  pt.  12,  53 
acres,  S318."  The  treasurer's  book  shewed"  the  land  was 
entered  in  the  same  way.  In  the  list  of  lands  made  out  as 
liable  to  be  sold  for  arrears  of  taxes  in  1874  this  land  was 
entered  as  follows  :  "  S.  pt.  12,  53  acres,  or  S.  E.  part."  And 
it  was  described  in  the  same  way  in  the  warrant  to  sell. 

In  the  certificate  of  sale,  dated  the  2nd  of  December,  1874, 
it  was  described  as  "  eight  acres  on  the  south-east  corner  of 
lot  12."  The  rest  of  the  description  in  the  certificate  made 
it  sufiicientl}^  definite ;  and  the  deed  dated  the  ICth  of 
March,  1876,  was  worded  in  the  same  way. 

The  words  after  the  description  in  the  certificate  and 
deed — "  The  said  eight  acres  includes  village  lots  53  to  57 
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in  the  village  of  Annan"-— were  added,  as  the  county- 
treasurer  said,  after  the  deed  was  executed,  and  in  con- 
sequence of  the  Registrar  saying  he  would  not  register  the 
deed  uijless  the  village  lots  were  properly  described. 

Mr.  Ross,  the  county  treasurer,  stated  in  his  evidence : 
I  knew  the  village  of  Annan  was  on  part  of  the  lot  when 
I  sold  it.  I  do  not  know  I  knew  it  was  part  of  the  par- 
ticular lands  I  was  selling.  *  *  The  village  had  been 
returned  as  non-resident  I  know  for  a  number  of  years ;  it 
was  returned,  and  no  person  would  give  a  cent  for  them  \ 
and  afterwards  for  a  number  of  years  they  were  assessed  as 
farm  lots." 

The  township  clerk,  Mr.  Cook,  said  the  defendant  was 
assessed  for  lot  11,  200  acres. 

The  defendant  had  in  fact  only  168  acres  upon  lot  11. 
The  rest  of  the  200  acres  was  what  he  owned  of  lot  12. 

The  defendant  said  when  he  moved  to  the  land  in  1870 
he  built  upon  the  part  of  lot  12  which  he  had  bought.  He 
lived  there  for  three  years,  then  he  moved  to  lot  11.  He 
had  thrown  the  part  of  12  he  owned  and  the  westerly  part 
of  11  into  one  farm.  "I  cannot  tell  how  I  am  assessed  for 
the  whole  of  lot  11  and  no  part  of  12  ;  it  must  be  a  mistake 
of  the  assessor.  When  Mr.  Dalton  was  there  in  1872  I 
remember  him  telling  me  how  it  was  assessed,  and  I  told 
him  I  had  part  of  12.  He  said  it  made  no  difference  as  long 
as  I  was  assessed  for  the  amount  of  land  I  owned.  I  really 
did  own  200  a6res  there.  I  told  him  that  I  had  part  of  12. 
I  can  write  my  own  name  in  a  kind  of  way.   I  cannot  read." 

The  collector's  receipt  for  taxes  was  put  in  for  1871.  It 
stated  the  land  to  be  "con.  11,  lot  11,"  part  1^.  These 
latter  words  appeared  to  have  been  a  subsequent  addition. 

The  receipt  for  1872  was  also  put  in.    It  read  : 

"  Received  from  Noble  Johnston  the  sum  of  $23  and  76c., 
being  amount  in  full  for  taxes  on  lot  11,  part  12. 

Concession  11   $23  76. 

County  tax   7  92. 

$31  68. 
Denis  Ford,  Collector." 
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The  defendant  continued :  "  I  first  knew  Beckett  made 
a  claim  to  the  land  about  four  or  five  years  ago.  He  told 
me  he  had  bought  it.  He  and  I  went  to  the  council  about 
it,  and  the}^  asked  him  was  there  not  a  street  between  him 
and  me.  He  said,  Yes.  They  asked  him  how  he  could 
cross  it.  They  told  him  he  could  not  go  across  the  street ; 
that  it  was  village  lots  that  were  sold  for  taxes,  and  there 
was  none  of  my  land  village  lots.  He  made  no  claim  to 
the  land  till  about  a  year  ago.  For  three  years  he 
said  nothing  about  the  land.  The  cause  of  his  making  a 
claim  since  then  to  the  land  was,  that  he  and  I  had  a  dis- 
pute about  a  bag  he  had  of  mine,  and  I  went  to  ask  the 
bag  of  him,  and  he  said  he  would  not  give  me  the  bag,  for 
I  had  one  of  his.  We  fell  out  about  a  bag,  and  then  he 
made  this  claim." 

In  cross-examination  he  was  asked  who  wrote  part  12 
in  the  receipt  of  1871.  He  said,  "  I  could  not  tell  you, 
unless  it  was  the  collector.  These  receipts  have  been  in 
my  house  ever  since  until  they  came  to  town  here  in  Mr. 
Garrow's  office.  I  do  not  know  who  wrote  that.  I  can 
read  my  own  name  and  write  it,  and  that  is  all  I  can  do. 
These  receipts  are  just  the  same  as  I  got  them  from  the 
collector." 

Thomas  Weatherall,  a  surveyor,  prepared  the  plan  put  in. 

The  sketch  on  the  following  page,  although  not  accurate 
in  all  respects,  will  sufficiently  explain  the  evidence.  The 
village  part  is  not  sub-divided,  but  only  marked  off  from 
the  rest  of  the  farm  lots. 

Weatherall,  the  surveyor,  said :  "  The  green  line  shews 
the  south  53  acres.  The  brown  line  the  south-east  53 
acres  of  lot  12.  In  making  the  survey  of  Annan  I  staked 
the  lots  as  far  back  as  the  ten  rods,  along  the  concession 
line  and  along  the  gravel  road.  The  streets  are  not  all 
staked  out.  They  are  blocked  out  on  the  plan.  The  front 
lots  were  all  laid  out.  It  was  all  woods  at  that  time, 
(1856);  the  whole  front  was  laid  out.  Two  chains  50  links- 
deep  was  all  the  length  it  was  staked  and  the  rest  was 
blocked  out." 

39 — VOL.  XXXII.  c.  p.  D. 
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Upon  that  evidence  the  learned  Judge,  after  a  very 
careful  consideration,  was  of  opinion  : 

1.  That  the  assessment  of  the  land,  part  of  which  was 
afterward  sold  for  taxes,  being  assessed  in  1871,  as  the  "S. 
P.  12,  53  acres,"  and  in  1872,  as  the  "  S.  E.  P.  12,  53  acres," 
and  being  described  in  the  list  of  lands  liable  to  be  sold 
for  taxes,  and  in  the  warrant  to  sell  as  the  "  S.  P.  12,  53 
acres  or  S.  E.  part,"  did  not  invahdate  the  sale,  accord- 
ing: to  the  decisions  to  which  he  referred.  That  the  south 
or  south-east  53  acres  of  the  lot  is  a  good  description  of 
that  53  acres,  and  in  this  case,  whether  the  green  or 
brown  line  be  taken,  the  land  in  dispute  is  within  the 
terms  of  each  of  these  descriptions. 

2.  That  the  assessment  of  the  part  of  12,  which  the  defen- 
dant occupied,  being  by  mistake  assessed  as  non-resident 
land  in  place  of  occupied  land,  was  a  defect  which  was 
cured  by  the  statute  as  in  favour  of  a  bond  fide  pur- 
chaser, because  the  defendant  could  have  had  the  mistake 
rectified,  and  the  taxes  were  unpaid,  and  the  decisions  of 
the  Court  shewed  that  such  a  defect  was  one  which  was 
cured  in  the  purchaser's  favour  by  the  statute. 

3.  That  the  assessor  should  have  assessed  the  Annan 
village  lots  separately  from  the  residue  of  the  farm  lot. 
But  the  learned  J udge  thought  the  defect  was  cured  by 
section  155  of  the  Act.  He  was  not  sure  the  assessor  was 
bound  to  make  the  village  assessment  separate  from  the  rest 
of  the  farm  lot,  for  although  the  surveyor  had  drawn  a  plan 
of  a  village,  he  did  not  lay  it  out  upon  the  ground,  and 
although  he  did,  as  he  says,  lay  down  upon  the  ground  some 
lots  which  he  marked  by  stakes,  he  did  not  lay  down  the 
whole  of  the  village ;  and  all  the  assessors  knew  was  that 
there  was  a  paper  village,  but  they  could  not  tell  one  lot 
from  another,  and  they  were  not  bound  to  take  a  surveyor 
to  mark  off  the  different  lots  for  them. 

4.  That  the  addition  made  to  the  deed  after  its  execu- 
tion, that  it  included  the  village  lots  53  to  57,  did  Dot 
defeat  the  deed — the  deed  was  as  valid  before  that  addi- 
tition  as  it  was  after  it,  and  the  description  of  the  eight 
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acres  sold  being  on  the  south  east  corner  of  the  lot  was^ 
quite  sufficient,  as  the  deed  which  was  given  was  given 
and  perfected  by  the  same  treasurer  who  sold  the  land. 

5.  That  the  purchas.e  of  the  land  by  the  township  clerk,, 
was  not  a  purchase  which  necessarily  invalidated  the  sale  ; 
that  the  legal  title  passed,  and  if  the  sale  could  be  im- 
peached, it  should  be  done  by  some  proceeding  which 
should  call  that  purchase  directly  in  question. 

He  therefore  gave  judgment  for  the  plaintiff,  reserving 
to  the  defendant  full  right  to  impeach  the  purchase  by  the 
town  clerk,  if  he  should  be  advised  to  do  so. 

During  Michaelmas  Sittings,  November  23rd,  1881, 
Bethune,  Q.  C,  obtained  an  order  calling  upon  the  plaintiff 
to  shew  cause  why  the  finding  and  judgment  should  not 
be  set  aside,  and  a  finding  by  the  Court  be  entered  that 
the  defendant  is  entitled  to  retain  possession  of  the  land,, 
and  why  judgment  should  not  be  entered  for  him  with 
costs,  upon  the  grounds  :  1.  That  no  taxes  were  in  arrear ; 
2.  That  the  assessment  an'd  other  proceedings  upon  which 
the  sale  was  made  were  void,  because  of  the  uncertainty 
of  the  description  of  the  land  assessed  and  sold ;  and  3. 
That  the  township  clerk,  who  bought  the  land  at  such  sale, 
was  not  permitted  to  purchase  the  same ;  and  why,  if 
necessar}^,  the  defendant  should  not  be  allowed  to  file  a 
statement  of  defence  on  equitable  grounds  setting  up  the 
last  ground  of  defence. 

During  the  same  sittings,  December  2,  1881,  Bethune^ 
Q.  C,  supported  the  order. 

J.  B.  Clarke,  shewed  cause. 

The  arguments  sufficiently  appear  from  the  judgments. 

The  following  cases  were  referred  to :  Hamilton  v. 
Eggleton,  22  C.  P.  536  ;  Fraser  v.  West,  21  C.  P.  161 ;  Booth 
V.  Girdiuood,  32  U.  C.  E.  23  ;  Grant  v.  Gilmour,  21  C.  P. 
18;  Massingbird  v.  Montague,  9  Grant  92;  Re  Cameron,  14 
Grant  612;  Greenstreet  v.  Paris,  21  Grant  229;  Knaggs  v. 
Ledyard,  12  Grant  320  ;  Fenton  v.  McWain,  41  U.  C.  R. 
239;  Greene  v.  Lunt,  58  Maine  518,  533;  Greene  v.  Walker, 
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63  Maine  311,  313;  Wills  v.  Auch,  8  Louisiana  Annual 
Rep.  19 ;  Talhnan  v.  White,  2  Comstock  66. 

March  10,  1882.  Wilson,  C.  J.— There  are  several 
important  matters  to  be  settled  in  this  case,  as  there 
usually  are  in  the  investigation  of  tax  titles  : — 

1.  Were  the  assessments  of  1871  and  1872  made  so  as 
to  bind  the  owner,  assuming  there  was  no  misdescription  ? 

2.  Was  the  land  properly  assessed  by  the  description 
ofiven  of  it  ? 

3.  Did  the  defendant  pay  the  assessments  for  these 
years  ? 

■i.  If  he  did  not  pay,  and  if  the  land  was  not  properly 
assessed,  nor  properly  described,  were  these  two  defects 
cured  by  the  statute  ? 

5,  If  they  were,  was  the  purchase  by  the  township 
clerk  an  invalid  purchase  ? 

6.  If  it  were,  does  that  affect  the  plaintiff"  's  title  derived 
direct  from  the  township  clerk  ? 

I.  The  32  Vic.  ch.  36,  0.,  with  the  amendments  made  to  it, 
is  the  one  which  governs  this  case.  The  assessor  is  to  state 
in  his  roll  after  diligent  enquiry,  according  to  the  best 
information  to  be  had,,  the  names  in  full  if  they  can  be 
ascertained,  of  all  taxable  persons  resident  in  the  muni- 
cipality ;  the  description  and  amount  of  property  assess- 
able ;  the  number  of  acres ;  the  value  of  each  parcel  of 
property,  and  many  other  particulars. 

It  appears  the  defendant  moved  on  to  the  land  in  1870. 
On  the  28th  of  December  1870,  he  paid  to  the  county 
treasurer  the  arrears  of  taxes  upon  the  land  he  had 
bought : 

On  lot  11   122  59 

And  on  north-east  part  12   14  81 

$37  40 

In  1871  the  defendant  was  living  on  the  south  part  of 
lot  12.    He  did  not  see  the  assessor  that  year. 

The  assessor  for  1871  said  he  did  not  see  the  defendant, 
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but  he  saw  Finlayson,  who  owned  the  north  70  acres  ;  and 
either  he  or  the  neighbours  gave  him  the  facts  which  he 
put  on  his  roll,  that  is,  that  lot  11  was  owned  by  the  de- 
fendaht,  but  that  he  had  not  moved  on  to  it ;  and  that  the 
53  acres  of  lot  12,  for  which  he,  Finlayson,  and  Cathcart 
were  not  assessed,  was  a  vacant  parcel;  and,  as  "there 
were  no  roads  hardly,  there  was  no  use  going  where  there 
was  no  person.  *  *  I  did  not  go  across  and  see  that 
I  can  remember."  That  was  in  March  ;  and  he  left  the 
assessment  notice  with  Finlayson  for  lot  11  to  give  to 
the  defendant  when  he  came.  The  assessor  did  not 
assess  the  defendant's  land  in  that  year  from  the  best 
Information  to  be  had,  although  it  appears  he  did  so. 
after  inquiry  made  by  him  of  the  neighbours.  Unfor- 
tunately, it  was  an  erroneous  assessment  as  to  the  part 
of  12  which  the  defendant  owned.  The  assessor  for 
that  year  knew  also  there  was  a  village  of  Annan  some- 
where about  that  neighbourhood.  He  said  "  there  were  nO' 
marks  "  of  it.  "  I  had  nothing  to  shew  there  was  a  village 
there  at  all,  and  I  returned  it  non-resident."  And  he  said 
"  The  council  allowed  it  was  not  worth  the  trouble  of 
finding  out  the  different  lots ;  it  was  a  wild  woods." 

The  village  of  Annan  was  laid  out  on  what  may  be 
called  the  north-west  part  of  lot  12.  The  plan  of  it  was 
registered  in  1856.  Lot  12  contained,  by  the  government 
survey,  178  acres.  Finlayson  was  assessed  for  70,  Cath- 
cart for  55,  and  so  the  residue,  or  53  acres,  was  put  down 
as  non-resident.  That  lot  must  have  contained  193  acres 
according  to  the  plan  put  in  at  the  trial.  It  is  made  up 
as  follows  : 

Finlayson    70  acres. 

Cathcart   55  " 

Village  of  Annan  along  lot  12   35  " 

Johnston    33  " 

193  acres. 

If  the  number  of  acres  and  the  value  of  each  parcel 
should  have  been  stated  on  the  roll,  that  was  not  done, 
because  Johnston's  parcel  contained  only  33  acres,  and  the 
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village  part  in  a  line  with  Johnston's  limits  contained 
only  six  acres  =  39  acres;  the  residue  of  the  53  acres,  or 
14  acres,  had  to  be  sought  outside  of  both  of  these  parcels. 
The  Avhole  was  put  down  in  one  parcel  and  was  valued  at 
the  one  sum  of  $212,  and  rated  for  the  one  sum  of  $5.25. 

The  like  happened  in  1872  as  in  1871.  The  land  was 
then  called  the  S.  E.  part  of  12 — 53  acres.  It  was  valued 
at  $318,  and  rated  at  $9.31. 

The  assessor  for  1872,  said  :  "  I  think  Johnston"  (at  the 
time  of  that  assessment)  "was  living  on  part  of  lot  12 — 
part  of  11  and  12.  I  do  not  know  rightly  which  lot  he 
lived  on.  I  think  he  had  land  on  the  two  lots."  Yet  he 
assessed  him  as  a  resident  only  for  lot  11,  and  the  part  of  12 
the  defendant  owned,  as  non-resident  land. 

In  1873,  the  defendant  must  have  paid  the  taxes,  for 
that  year,  upon  this  land.  The  receipt  was  produced  at 
the  trial,  but  what  it  contained  does  not  appear,  as  the 
learned  Judge  did  not  allow  it  to  be  put  in. 

The  collector's  rolls  for  1871  and  1872  would  be  returned 
to  the  treasurer  of  the  county,  shewing  the  taxes  on  the 
part  of  12  which  had  been  assessed,  had  not  been  paid. 

On  the  29th  of  January,  1874,  the  treasurer  furnished 
to  the  township  clerk  a  list  of  lands  in  the  township  liable 
to  be  sold  for  arrears  of  taxes  in  that  year ;  and  in  that 
list  was  entered  "S.  pt.  12,  (53  acres)  or  S.E.  pt:"  32  Vic. 
ch.  30,  sec.  110,  0. 

The  clerk  was  then  bound  to  deliver  to  the  assessor  for 
that  year  a  copy  of  the  treasurer's  list ;  and  it  was  the 
duty  of  the  assessor  "  to  ascertain  if  any  of  the  lots  or 
parcels  of  land  contained  in  such  list  are  occupied,  or  are 
incorrectly  described,  and  to  notify  such  occupants  and 
also  the  owner  thereof,  if  known,  *  *  upon  their  res- 
pective assessment  notices,  that  the  land  is  liable  to  be  sold 
for  arrears  of  taxes,  and  enter  in  a  column  to  be  reserved  for 
the  purpose,  the  words  '  occupied  and  parties  notified,'  or 
'  not  occupied,'  as  the  case  may  be;  and  all  such  lists  shall 
be  signed  by  the  assessor  and  returned  to  the  clerk  with 
the  assessment  roll,  together  with  a  memorandum  of  any 
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error  discovered  therein,  and  the  clerk  shall  file  the  same," 
&;c.:  sec.  111. 

The  assessor  had  also  to  certify  on  oath  that  he  had 
examiiied  all  the  lots  in  the  list,  and  that  he  had  entered 
the  names  of  the  occupants  thereon  as  well  as  the  names 
of  the  owners  thereof,  when  known ;  and  that  the  entries 
were  true  and  correct  to  the  best  of  his  knowledge  and 
belief:  sec.  112. 

The  clerk  of  the  municipality  then  had  to  examine  the 
assessment  roll  to  see  if  any  lot  in  the  treasurer's  list  was 
entered  on  the  roll  as  then  occupied,  or  was  incorrectly 
described,  and  to  furnish  to  the  treasurer,  a  list  of  the 
several  parcels  of  land  which  appeared  on  the  resident 
roll  as  having  become  occupied  or  as  incorrectly  described. 
And  the  treasurer  shall,  on  or  before  the  1st  of  July, 
return  to  the  clerk  of  such  municipality  an  account  of  all 
arrears  of  taxes  due  07i  such  occupied  land;  and  the  clerk 
shall,  in  the  collector's  roll  of  the  year,  add  such  taxes  to 
the  taxes  of  the  current  year,  and  such  arrears  shall  be 
collected  as  the  other  taxes  upon  the  roll :  sec.  113. 

The  term  on  the  resident  roll  in  this  section  means,  I 
think,  those  lands  which,  by  the  assessor's  return,  are  occu- 
pied, and  which  he  is  required  to  enter  upon  the  roll.  See 
sees.  112, 115,  116,  117. 

In  this  case  the  objections,  to  the  assessment  of  1871  and 
1872  are — 

(1.)  That  the  assessors  knew  there  was  a  village  laid  out 
thereabout,  which,  although  not  discoverable  on  the  ground, 
had  become  a  separate  parcel  from  the  rest  of  lot  12. 

(2.)  That  the  township  council  advised  the  assessment 
to  be  made  of  the  village  with  the  farm  land,  because  it 
was  not  worth  the  trouble  to  assess  the  parcels  separately. 

(3.)  That  it  appeared  then  the  village  belonged  to 
some  other  person  or  persons  than  the  owners  of  the  rest 
of  the  lot. 

(4.)  That  the  efiect  of  the  assessment  so  made  was  to 
make  it  impossible  for  the  defendant  to  tell  what  amount 
he  was  assessed  for  or  should  pay,  or  to  redeem. 
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(5.)  That  the  officials  in  1873  must  have  known,  by  the 
defendant's  payment  of  taxes  on  his  land  as  part  of  lot  12 
for  that  year,  that  he  was  the  owner  of  it,  and  it  may  be 
presumed  in  possesion  of  it,  as  he  then  had  a  large  clearing 
upon  it  and  lived  there. 

(6.)  That  the  assessor  for  1872,  but  more  especially  for  1878, 
must  have  wilfully  disobeyed  the  statute  by  not  examining 
the  defendant's  part  of  12,  and  by  not  entering  his  name  on 
the  roll  for  that  year  as  an  occupant  of  that  portion  of  land, 
or  as  the  owner  thereof.  In  consequence  of  which  the  de- 
fendant had  not  the  notice  that  his  land  was  liable  to  be 
sold,  which  the  statute  requires  he  should  have  had.  And 

(7.)  That  the  defendant  told  the  assessor  in  1872  that 
he  owned  a  part  of  lot  12,  but  the  assessor  said  it  was  of 
no  consequence,  as  all  the  quantity  he  owned  upon  lots  11 
and  12  was  covered  by  200  acres  being  placed  against  lot 
11,  and  the  assessor  said  he  then  thought  the  defendant  had 
land  on  the  two  lots. 

Some  of  these  are  very  serious  objections,  and  will,  in 
my  opinion,  in  connection  with  what  is  said  hereaftei", 
prove  fatal  to  the  plaintiff's  title. 

II.  Was  the  land  properly  assessed  by  the  description 
given  of  it  ?  Looking  at  the  plan  it  will  be  seen  that  the 
village  part  of  the  lot  is  plainly  to  the  west  of  Finlayson's 
portion  of  lot  12,  and  that  a  small  part  of  the  village  is  also 
to  the  west  of  Cathcart's  land,  and  the  rest  of  the  village 
lies  on  a  bearing  south  30°  SO'  west  from  the  part  of  lot  12, 
from  which  it  has  been  taken,  which  includes  the  defen- 
dant's portion  of  lot  12. 

The  south  east  part  of  lot  12  containing  53  acres,  must, 
if  the  line  be  drawn  correctly,  be  where  the  brown  line  is, 
and  that  includes  the  whole  of  the  village  lots,  which  were 
taken  from  that  lot,  and  part  of  Finlayson's  land,  part  of 
Cathcart's  land,  and  part  of  the  defendant's  land. 

The  south  part,  or  the  green  line,  if  drawn  correctly, 
takes  in,  not  so  many  of  the  village  lots  on  the  north  or 
north  west,  nor  so  much  of  Finlayson's  land,  but  it  takes 
more  of  Cathcart's  land  and  of  the  defendant's  land.  The 
40 — xxxii.  c.  P.  D. 
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land  which  was  not  assessed,  unless  such  part  of  it  as  was 
assessed  as  non-resident  land,  was  the  whole  of  the  defen- 
dant's 33  acres  ;  and  it  can  in  no  way  be  made  the  S.  E, 
part  of  the  lot,  but  rather  the  south  part  of  it.  As  Finlay- 
son's  and  Cathcart's  properties  could  not  be  and  were  not 
part  of  the  alleged  non-resident  land,  the  53  acres 
treated  as  non-resident  cannot  in  any  way  be  made  up, 
unless  according  to  the  green  line,  by  including  about  10 
acres  of  the  defendant's  land,  and  about  43  acres  of  the 
village  property  ;  but  there  are  not  more  than  about  35 
acres  of  such  village  lots,  and  although  all  these  lots  are 
within  the  description  of  the  53  acres  of  the  lot,  they  are 
not  nor,  are  a  very  considerable  number  of  such  village  lots 
within  the  description  of  the  S.  E.  53  acres. 

The  53  acres  mentioned  in  the  assessments  as  the  S.  or 
S.  E.  part  of  the  lot,  have  no  relation  to  any  particular 
measurement ;  that  quantity  is  merely  the  difference  be- 
tween the  Crown  grant  of  178  acres,  and  the  quantity 
which  Finiayson'  and  Cathcart  were  assessed  for,  together 
amounting  to  125  acres. 

All  the  officials  knew  was  that  no  part  of  the  lots,  except- 
ing the  parts  represented  by  Finiayson  and  Cathcart,  were 
assessed  on  the  resident  roll ;  and  they  put,  as  they  sup- 
posed, the  rest  of  it  upon  the  non-resident  roll  by  the  des- 
cription of  the  S.  or  S.  E.  part  of  lot  12,  53  acres  ;  and  that 
was  in  no  sense  correct. 

The  assessor  knew  this  village  had  been  surveyed  and 
the  plan  of  it  registered.  It  became,  therefore,  a  separate 
parcel  of  land.  Yet  he  treated  it  not  as  a  village,  but  as 
part  of  the  adjoining  farm  land,  and  combined  it  with  land 
held  quite  distinct  from  it,  and  by  other  persons. 

The  statute  directed  that  if  the  land  be  known  to  be 
sub-divided  into  lots  the  assessor  should  designate  the 
whole  tract  in  the  manner  prescribed  with  regard  to  undi- 
vided tracts,  (that  is,  by  its  boundaries  or  other  intelligible 
description,)  and  if  he  could  obtain  correct  information  of  the 
sub-divisions,  he  was  to  put  down  in  the  roll,  and  in  a  first 
column,  all  the  unoccupied  lots  by  their  numbers  and  names, 
secondly,  the  quantity  of  land,  and,  thirdly,  the  value. 


BECKETT  Y.  JOHNSON. 


315 


The  assessor  did  not  certainly  do  what  the  Act  required, 
in  that  respect.  The  hind  assessed,  whatever  that  part 
may  have  been,  then  passed  into  the  hands  of  the  county 
treasurer  and  he  described  it  in  like  manner,  as  the  S.  or  S. 
E.  ]mrt  of  12,  53  acres,  in  the  list  of  lands  liable  to  be  sold, 
which  he  gave  to  the  township  clerk,  and  in  the  warrant 
for  sale  and  assessment,  which  was  published. 

The  treasurer's  evidence  is  :  "  I  had  been  aware  of  the 
fact  of  the  village  of  Annan  for  years  before.  I  knew  the 
village  was  on  a  part  of  the  lot  when  1  sold  it.  I  do  not 
know  that  I  knew  it  was  part  of  the  particular  lands  I  was 
selling ;  I  never  enquired.  I  had  no  particular  knowledge 
that  this  was  a  portion  of  the  village  of  Annan.  The  vil- 
lage had  been  returned  as  non-resident.  I  knew  for  a 
number  of  years  it  was  returned,  and  no  person  would  give 
a  cent  for  them  ;  and  afterwards  for  a  number  of  years 
they  were  assessed  as  farm  lots."  And  he  said  he  did  not 
go  to  the  Registry  Office  to  get  a  correct  description  of  the 
land. 

The  Act  required  the  treasurer  to  sell  so  much  of  the 
land  as  should  be  sufficient  to  discharge  the  taxes  and 
charges,  "  selling  in  preference  such  part  as  he  may  con- 
sider best  for  the  owner  to  sell  first.  And  in  offering  such 
land  for  sale  it  shall  not  be  necessary  to  describe  particu- 
lary  the  portion  of  the  lot  which  shall  be  sold  ;  but  it  shall 
be  sufficient  to  say  he  will  sell  so  much  of  the  lot  as  shall 
be  necessary  to  secure  the  payment  of  the  taxes  due 
sec.  138. 

The  treasurer  acted  with  sufficient  prudence,  if  any  of 
this  land  had  to  be  sold,  in  selling  the  part  which  he  did. 
The  treasurer  no  doubt  stated  he  had  to  sell  so  much  of 
the  S.  or  S.  E.  part  of  the  lot,  containing  53  acres,  for  the 
sum  charged  upon  it ;  and  if  the  defendant  had  been  the 
owner  of  all  that  part  no  exception  could  have  been  taken 
to  that  statement,  although  perhaps  somewhat  indefinite, 
because  he  can  by  the  statute  afterwards  describe  in  the  cer- 
tificate the  particular  part  which  he  meant,  or  means  to  sell. 

The  difficulty  here  is  that  the  village  plot,  perhaps  the 
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whole  of  it  adjoining  lot  12,  was  liable  for  one  sum,  and 
the  defendant's  land  (if  liable  at  all)  for  another  sum ;  and 
how  much  of  the  sum  in  arrear,  which  was  about  $18  or 
$20,  was  owing  by  the  village  proprietor,  and  how  much 
by  the  defendant,  was  not  known  and,  could  not  be  stated, 
and  is  not  known  now,  and  cannot  be  known. 

There  are  several  cases  which  shew  that  each  lot  must 
be  separately  assessed,  and  that  a  sale  of  part  of  a  block 
for  the  taxes  due  on  one  part  of  it  is  void.  They  are 
collected  in  Cotter  y.  Sutherland,  18  C.  P.  357  at  pp.  393,  4, 
and  in  K  &.  J.'s  Digest,  p.  243. 

What  then  is  the  defendant's  complaint  under  this 
objection  ? 

(I)  That  the  description  of  this  S.  or  S.  E,  part  of  the 
lot,  53  acres,  is  too  indefinite.  It  may  mean  one  piece  of 
land  or  it  may  mean  another. 

Stevjart  v.  laggart,  22  C.  P.  284,  is  against  this  objec- 
tion, but  that  can  apply  only  when  the  whole  parcel 
described  belongs  to  the  one  owner. 

(2.)  In  whatever  course  the  line  is  drawn,  it  includes  two 
or  more  parcels  of  land  under  the  one  assessment, 
while  it  was  known  these  were  several  parcels  and  belong- 
ing to  different  persons  ;  and  a  valid  sale  cannot  in  such  a 
case  be  made  ;  and 

(3.)  The  treasurer  did  not  know  what  he  was  selling, 
whether  the  village  site  was  within  the  description  or  not. 
That  uncertainty,  from  what  has  been  said  already,  is,  I 
think,  fatal  to  the  plaintifii"s  title. 

III.  Did  the  defendant  pay  the  assessments  for  1871  and 
1872  upon  lot  12?  I  think  he  did  not  do  so,  although  he  says 
he  did,  as  a  specific  payment  upon  that  lot.  He  did  pay  the 
taxes  upon  lot  12,  in  fact.  He  was  assessed  for  lot  11,  of 
which  he  had  168  acres,  but  he  was  assessed  for  that  lot  as 
containing  200  acres.  He  owned  33  acres  of  lot  12,  and 
these  two  quantities  made  up  201  acres,  and  he  paid  taxes 
upon  200  acres  for  each  of  these  years. 

He  says  he  told  the  assessor  in  1872  he  should  be 
assessed  for  part  of  lot  12,  as  well  as  for  lot  11,  because  he 
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owned  part  of  12,  and  that  he  had  of  the  two  lots  200 
acres  altogether,  and  that  the  assessor  said  it  made  no  dif- 
ference putting  in  lot  12,  for  so  long  as  he  paid  his  taxes 
upon  the  full  quantity  of  land  he  had  it  was  all  right.  It 
is  very  likely  that  did  take  place,  otherwise  he  would  have 
had  the  quantity  in  lot  11  reduced  from  200  acres  to  168 
acres,  and  the  assessor  admits  he  thought  the  defendant 
had  land  in  the  two  lots. 

I  do  not  think,  however,  he  paid  the  collector,  as  he  says 
he  did,  upon  lot  12,  otherwise  than  I  have  mentioned.  He 
thought  he  did  pay  him,  and  had  paid  him,  because  what 
he  overpaid  upon  lot  11  was  applicable  to  what,  as  he 
thought,  he  owed  upon  lot  12,  and  as  he  says  he  was  told 
it  would  be.  He  has  paid  too  much  on  lot  11,  and  has  not 
strictly,  or  in  one  sense,  paid  anything  upon  lot  12.  He 
knew  he  was  not  assessed  for  lot  12,  and  he  did  not  take 
proper  means  to  correct  the  mistake,  a,nd  that  mistake  he 
has  suffered  to  exist  until  this  sale  has  been  the  result. 

It  does  not  appear  that  at  the  time  he  and  the  plaintiff 
went  to  the  council  about  the  sale  of  the  land,  he  shewed 
the  receipts  for  1871  and  1872  to  the  council  as  evidence 
that  he  had,  in  fact,  paid  his  taxes  upon  lot  12,  and  I  infer 
from  that,  that  the  words  part  12,  now  in  these  receipts- 
were  not  contained  in  them  when  he  paid  the  amount  oi 
these  receipts  to  the  collector. 

He  says  the  collector  must  have  inserted  these  words, 
because  the  receipts  have  not  been  altered  since  he  paid 
them.  I  am  not  satisfied  with  respect  to  these  words,  nor 
could  the  learned  Judge  who  tried  the  cause  have  been 
either.  If  the  fact  of  payment  had  been  verified  there 
would  not  have  been  so  much  trouble  about  the  case. 

The  enquiry  is,  whether  the  defendant  can  or  could  after 
payment  claim  a  return  of  what  he  had  paid  on  account  of 
lot  12,  which  the  council  had  credited  to  lot  11  ?  If  he 
could  not  claim  a  return  of  the  money  because  he  paid  it 
for  what  in  fact  he  owed,  should  he  not  be  allowed  to  dis- 
pute the  deed,  although  the  two  years  have  gone  by  within 
which  time  he  ought  to  shew  any  irregularities  to  its  valid- 
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ity  ?  I  think  he  should.  He  could  not,  after  payment  of  the 
a,mount  on  account  of  lot,  12,  sue  for  its  recovery,  because  it 
was  a  payment  made  on  account  of  a  just  debt.  I  do  not  see 
why  a  payment  made  by  mistake  on  a  wrong  lot  should 
not  be  allowed  to  be  shewn,  so  as  to  save  the  loss  of  the 
right  lot  upon  which  the  payment  was  in  fact  made  or 
intended  to  be  made. 

IV.  Are  the  defects  of  assessment  or  of  sale  cured  by 
the  statute  ? 

The  Act  provides  that  when  lands  are  sold  and  a  deed 
deed  given,  The  "deed  shall  be  to  all  intents  and  purposes 
valid  and  binding,  except  as  against  the  Crown,  if  the 
same  has  not  been  questioned  before  some  Court  of  com- 
petent jurisdiction  by  some  person  interested  in  the  land 
so  sold  within  two  years  *  *  from  the  time  of  sale 
when  such  sale  shall  take  place  after  the  passing  of  the 
Act :"  32  Vic.  ch.  36,  sec.  155,  0.  That  means  of  course  if  the 
taxes  have  not  been  paid. 

Section  130  shews  the  taxes  must  be  due  to  sustain  the 
sale,  and  I  think  the  statute  refers  to  wilful  or  negligent 
defaulters  only,  and  not  to  those  who,  although  they  may 
be  blamable,  are  not  in  fact  defaulters. 

Section  130,  also  shews  the  deed  shall  be  binding  upon 
all  persons  if  the  land  is  not  redeemed  in  one  year  after 
the  sale,  "  It  being  intended  by  this  Act  that  all  owners 
of  land  shall  be  required  to  pay  the  arrears  of  taxes  due 
thereon  within  the  period  of  three  years,  or  redeem  the 
same  within  one  year  after  the  treasurer's  sale  thereof." 

Section  141  requires  the  treasurer  to  give  a  certificate 
of  the  sale  to  the  purchaser,  stating  that  a  deed  will  be  given 
on  demand  at  any  time  after  the  expiration  of  one  year 
from  the  date  of  the  certificate  if  the  land  be  not  previously 
redeemed. 

In  this  case,  if  the  defendant  had  desired  to  redeem  he 
could  not  have  done  it,  because  he  did  not  know  what 
amount  he  was  to  pay.  It  is  plain  he  did  not  in  fact,  as 
between  himself  and  the  municipality,  owe  the  sum  for 
which  the  land  was  sold,  nor  the  assessment  which  had 
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been  made  upon  the  53  acres  either  on  the  south  or  south- 
east part  of  the  lot.    If  he  could  not  redeem  he  should  not- 
be  concluded  by  the  sale,  as  the  object  of  the  Act  was  to 
make  the  sale  binding  unless  the  taxes  were  paid  or  the 
land  redeemed. 

V.  Was  the  purchase  of  the  land  by  the  township  clerk 
void  or  voidable,  because  made  by  him  while  he  was  town- 
ship clerk  ? 

The  clerk  of  the  township  has  duties  beginning  with  the 
receipt  of  the  assessment  rolls  from  the  assessors  down  to 
the  time  when  the  land  is  sold,  which  make  it  expedient 
he  should  not  be  allow^ed  to  become  a  purchaser  at  the  tax 
sales  in  his  own  municipality.  He  has,  among  other 
duties,  upon  receiving  the  list  of  lands  liable  to  be  sold  for 
taxes,  to  give  the  assessor  a  copy  of  it,  in  order  that  the 
assessor  may  examine  the  lots  and  ascertain  if  any  of  them 
are  occupied  or  are  incorrectly  described.  And  the  assessor 
is  required  to  notify  the  owners  and  occupants  that  their 
lands  are  liable  to  be  sold  for  such  arrears;  and  the  list  is 
to  be  returned  to  the  clerk,  who  is  then  to  examine  the 
roll  and  ascertain  w4iether  any  lot  contained  in  the 
treasurer's  list  has  been  entered  upon  the  roll  by  the 
assessor  as  then  occupied  or  incorrectly  described,  and  to 
furnish  to  the  county  treasurer  a  list  of  the  lands  which 
have  then  become  occupied,  or  which  were  incorrectly 
described.  And  the  county  treasurer  afterwards  gives  to 
the  clerk  an  account  of  all  arrears  upon  such  newly  occu- 
pied lands  who  is  to  put  such  charges  upon  the  collector's 
roll.  And  he  is  made  responsible  to  be  proceeded  against 
before  two  magistrates  for  any  neglect  of  duty  in  that 
respect:  sees.  113,  116,  117.  His  duties  are  so  inseparable 
from  the  general  working  of  municipal  affairs,  and  they 
are  so  closely  allied  with  the  assessment  and  collection  of 
taxes,  and  with  every  step  of  procedure  connected  with 
their  enforced  collection  by  sale  of  the  rate-payer's  goods 
or  lands  up  to  the  distress  warrant  or  warrant  for  sale, 
that  it  is  quite  possible  his  dut}'  as  clerk  may  conflict  with 
his  interest  as  purchaser,  so  that  it  seems  very  expedient 
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he  should  not  be  allowed  to  bid  at  or  to  buy  at  any  of 
these  sales. 

The  last  question  is,  whether  the  plaintiff's  title  can  be 
affected  by  his  claiming  from  the  township  clerk  ?  I  pre- 
sume he  is  a  purchaser  for  value  ;  but  I  have  no  doubt  he 
knew  he  was  buying  from  the  township  clerk,  who  was 
the  purchaser  of  the  land  at  the  tax  sale,  b=;cause  the  clerk 
has  filled  that  ofiice  for  twenty-eight  years ;  and  as  the 
contrary  is  not  shewn,  I  assume  the  plaintiff*  had  knowl- 
edge he  was  buying  from  the  clerk  of  the  municipality  ; 
and  besides,  the  plaintiff's  legal  title  was  not  complete,  as 
he  was  at  first  only  the  assignee  of  the  certificate,  at 
which  time,  that  is,  before  his  legal  title  was  complete, 
he  had  or  may  be  assumed  to  have  had  notice  that  the 
township  clerk  was  the  purchaser  at  the  tax  sale. 

I  am  of  opinion — 

1.  The  land  was  not  properly  assessed,  excluding  all 
question  about  its  description. 

2.  The  S.  or  S.  E.  part  of  the  lot  was  objectionable  under 
the  circumstances  of  this  ease,  because  that  portion  of  the 
lot  included  two  or  more  several  parcels  belonging  to 
different  persons,  and  was  made  as  of  one  parcel  and  for 
one  sum. 

8.  The  defendant  had,  as  between  himself  and  the  munici- 
pality, paid  the  taxes  upon  his  part  of  lot  12  in  point  of  fact. 

4.  The  defendant  is  not,  in  my  opinion,  excluded  from 
raising  the  objections  before  mentioned  to  the  assessment  or 
sale  of  his  land,  although  the  period  of  two  years  has  gone 
by  since  the  sale  and  giving  of  the  deed;  and  he  is  not 
concluded  upon  the  further  ground,  that  he  could  not  have 
redeemed  the  land  if  he  had  desired  to  do  so. 

5.  That  the  purchase  by  the  township  clerk  was  a  void- 
able transaction ;  and, 

6.  That  the  plaintiff  who,  if  he  had  or  is  to  be  presumed 
in  this  case  to  have  had  notice,  as  I  think  he  had  or  may 
be  assumed  to  have  had,  that  he  was  buying  from  a  disquali- 
fied vendor,  holds  the  land  by  the  same  infirmity  of  title. 

As  the  two  last  grounds  are  not  formally  upon  the  state- 
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ment  of  pleadings,  they  may  be  inserted  now  if  the  parties 
desire  it.  We  have  given  our  opinion  as  regards  these 
grounds  upon  an  assumed  state  of  facts,  as  the  parties 
argued  the  matter  before  us,  and  as  the  learned  Judge  at 
the  trial  expressed  his  opinion  upon  them. 

OsLER,  J. — The  plaintilF  is  obliged  to  rely  on  the 
155th  section  of  the  Assessment  Act  of  1868,  which 
enacts  that  when  lands  have  been,  or  may  hereafter  be 
sold  for  arrears  of  taxes,  and  the  treasurer  shall  have  given 
a  deed  for  the  same,  such  deed  shall  be  to  all  intents  and 
purposes  valid  and  binding,  if  the  same  has  not  been 
questioned  before  some  Court  of  competent  jurisdiction 
within  two  years  from  the  time  of  sale,  when  such  sale 
shall  take  place  after  the  passing  of  the  Act. 

Conceding  the  importance  of  maintaining  the  validity  of 
sales  for  taxes  whenever,  under  the  statutes,  that  can  fairly 
be  done,  there  must  be  a  limit  beyond  which  the  Courts 
will  not  protect  the  purchaser  against  what  may  almost  be 
called  the  criminal  negligence  of  those  concerned  with  the 
important  duties  relating  to  the  assessment  of  property.. 
Of  such  negligence  the  present  case  affords  an  illustration, 
and  I  think  sec.  155  does  not  cure  the  defect. 

In  McKay  v.  Grysler,  3  Supreme  Ct.  K  436,  at  p.  489,  Mr. 
Justice  Gwynne  says  that  this  section  "  does  not  remove  an 
infirmity  arising  from  there  not  appearing  to  have  been  at 
the  time  of  the  sale  some  portion  of  tax  due  which  had  been 
in  arrear  for  the  period  prescribed  by  law  before  the  sale. 
The  section  covers  all  mere  defects  of  form  which  may  have 
occui-red  in  the  procedure  to  impose  an  assessment  actually 
charged  against  the  land,  and  all  irregularities  and 
defects  in  the  execution  of  the  power,  but  cannot,  upon 
any  principle  of  justice,  be  construed  to  supply  or  cure  the 
want  of  that  condition  precedent,  the  existence  of  which  is 
essential  to  the  coming  into  existence  of  the  power  to  sell , 
namely,  that  some  portion  of  the  tax  imposed  was  in 
arrear  for  the  period  prescribed  by  law,  and  was  still 
unpaid  at  the  time  of  the  sale." 
41 — VOL.  XXXII.  C.  p.  D. 
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And,  per  Henry,  J.,  at  p.  471  :  "  To  .say  that  the  section 
was  intended  to  cover  anything  more  than  mere  irregu- 
larities would  be  giving  it  too  extensive  an  application." 

The  section  has  been  held  not  to  apply  to  a  case  where 
the  taxes  had  been  paid  before  the  sale  :  Hamilton  v. 
Eggleton,  22  C.  P.  536  ;  nor  wherein o  portion  of  the  tax  had 
been  in  arrear  for  five  years  when  the  warrant  issued,  as 
required  by  the  16  Vic.  ch.  182,  sec.  53  :  Kempt  y.  Parkin, 
25  C.  P.  123;  nor  where  the  treasurer  had  omitted  to  return 
to  the  township  clerk  the  list  of  lands  on  which  taxes  had 
been  in  arrear  for  three  years,  as  required  by  section  110 
of  32  Vic.  ch.  36  :  Fentonv.  McWain,  41  U.  C.  R  239. 

In  Corbettv.  Taylor,  23  U.  C.  R.  454,  Draper,  C.  J.,  says, 
at  p.  455  :  "We  do  not  think  that  the  evidence  established, 
either  as  a  matter  of  fact  or  of  law,  that  *  *  there 
was  any  arrear  of  taxes  and  assessments  on  the  land  in 
question.  We  take  arrears  to  mean  something  which  is 
behind  in  payment,  or  which  remains  unpaid.  It  implies 
a  duty  and  a  default." 

If  the  description  of  the  land  assessed  in  this  case 
as  the  south  part  or  south-east  part  of  lot  No.  12,  is  to  be 
taken  as  intended  to  cover  the  whole  front  of  the  part  so 
described  to  a  sufficient  depth  to  make  up  53  acres,  it 
embraces  a  trifling  piece  of  the  defendant's  land,  the  whole 
of  that  part  of  the  village  plot  of  Annan  on  the  south 
part  of  lot  12,  and  parts  of  two  other  distinct  parcels 
of  lot  12  belonging  to  other"  persons,  and  already  assessed 
against  them.  The  village  lots  being  vacant  land  might 
have  been  properly  assessed  en  bloc,  but  they  should  also 
have  been  inserted  in  the  roll  by  their  individual  number 
and  description  :  32  Vic.  ch.  36,  sec.  31. 

There  was  therefore  a  parcel  of  land  containing  in  all 
53  acres  belonging  to  four  different  persons  assessed  for 
one  sum,  but  which^had  not,  except  as  to  the  village  lots 
referred  to,  been  sub-divided,  and  of  which  two  parts — the 
acreage  unknown — had  been  already  assessed  with  the  other 
land  of  their  owners  in  the  parcels  to  which  they  legiti- 
mately belonged. 
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How  conld  the  defendant  be  said  to  be  in  default  or  his 
taxes  in  arrear  under  these  circumstances?  He  could  not 
have  insisted  upon  the  treasurer  receiving  any  part  of 
them,  under  sec.  120,  as  there  were  no  means  of  ascertain- 
ing what  (if  any)  portion  had  been  erroneously  charged  ; 
nor  could  he  shew  that  the  land  had  been  sub-divided,  in 
which  latter  case  only  is  the  treasurer  authorized  to  divide 
in  his  books  any  parcel  of  land  returned  to  him  in  arrear 
for  taxes. 

And  for  the  same  reason  the  defendant  could  not,  after 
the  sale,  have  redeemed  the  few  acres  of  his  own  land 
without  paying  the  tax  against  the  whole  53  acres. 

It  is  needless  to  refer  to  the  authorities  which  shew  that 
such  an  assessment  as  that  just  described  is  illegal,  and  I 
think  it  is  impossible  to  say  that  it  is  a  mere  irregularity 
or  defective  procedure. 

I  am  of  opinion  that  taxes  so  assessed  are  not  taxes  in 
-arrear;  there  is  no  duty  to  pay  them  and  no  default. 

Again,  if  the  description  was  meant,  as  it  very  probably 
was,  to  embrace  those  parts  of  the  lot  which  did  not  belong 
to  Messrs  Finlayson  and  Cathcart,  being  the  strip  of  33  acres 
or  so  belonging  to  the  defendant  on  the  easterly  side  of  the 
lot,  and  the  village  lots  on  the  south  end  of  it,  it  is  fatally 
defective  and  insufficient  for  that  purpose,  as  the  land  thus 
referred  to  is  irregular  in  shape  and  cannot  be  identified 
"by  such  description. 

For  these  reasons  I  am  of  opinion  that  the  plaintiff's 
title  has  not  been  made  out. 

As  regards  the  question  whether  Cook,  the  township 
clerk,  was  disqualified  from  becoming  a  purchaser  at  the 
sale  for  taxes,  by  reason  of  the  quasi  fiduciary  or  official 
position  occupied  by  him  in  relation  to  the  assessment  of 
the  property,  and  the  proceedings  anterior  to  the  sale,  I 
agree  with  the  view  expressed  by  the  learned  Chief  Jus- 
tice. That  it  is  the  correct  view  is  I  think,  deducible 
from  the  principles  established  by  such  cases  as  Ex  'parte 
BenneM,  10  Ves.  380, 385,  and  the  case  of  Mills  v.  McKay, 
15  Grant  192;  Re  Cameron,  14  Grant  612  ;  Greenstreet  w 
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Paris,  21  Grant  229;  Massinghird  v.  Montague,  9  Grant  92; 
Blachwell  on  Tax  Titles,  2nd  ed.,  pp.  404,  405. 

I  am  not,  however,  able  to  say  that  we  have  sufficient 
evidence  to  affect  the  plaintiff  with  notice  of  Cook's  dis- 
ability, and  therefore  I  do  not  rest  my  judgment  on  this 
ground. 

The  result  is,  that  the  judgment  entered  for  the  plain- 
tiff at  the  trial  must  be  aside  and  judgment  entered  for 
the  defendant,  w^ith  costs  of  suit. 

Galt,  J.,  concurred. 

Order  absolute. 


McLaren  v.  The  Canada  Central  Railway  Company, 

Negligence — Contributory  negligence — Loss  by  jire — Findings  of  Jury — 
Evidence. 

In  an  action  of  negligence,  for  tlie  destruction  of  a  large  quantity  of  the 
plaintiff 's  lumber  by  fire,  from,  one  of  the  defendants'  locomotives,  the 
jury  found  that  the  sparks  came  from  the  smoke  stack  of  the  engine, 
owing  to  its  imperfect  construction,  the  cone  being  too  near  the  netting  ; 
and  that  the  bonnet  rim  was  not  fitted  to  its  bed  so  completely  as  it 
should  have  been. 

Held,  that  the  evidence,  set  out  below,  fully  supported  the  findings  :  that 
as  to  the  finding,  that  the  cone  was  too  close  to  the  netting,  it  meant  that, 
the  cone  was  too  high  above  the  bonnet  rim,  and  so  too  close  to  the 
netting,  so  that  the  sparks  deflected  from  it,  instead  of  being  sent 
above  or  below  the  bonnet  bed  was  in  a  sense  indefinite,  in  not  stating 
that  was  an  imperfection,  or  caused  the  escape  of  fire,  this  was  covered 
by  the  other  findings,  especially  by  their  answer  set  out  below  that 
defendant  could  have  prevented  the  fire. 

The  question  as  to  the  bonnet  rim  fitting  its  bed,  was  not  put  to  the  jury 
until  after  they  had  rendered  their  verdict  and  answered  the  other 
questions,  and  after  the  learned  Judge  had  been  moved  for  judgment 
upon  those  answers,  but  it  was  done  while  all  the  parties  and  their 
counsel  were  present,  and  before  the  jury  had  left  the  Court  room. 

Held,  that  the  question  had  been  properly  put. 

In  answer  to  a  question  whether  the  plaintiff  had  been  guilty  of  contribu- 
tory negligence  in  piling  his  lumber  so  near  the  track,  or  by  allowing 
the  saw  dust  to  remain  on  it,  or  by  not  having  sufficient  appliances  to 
extinquish  fire.  If  so,  could  the  defendant  by  the  use  of  ordinary  care 
and  diligence  have  prevented  the  injury,  they  answered  :  Not  as  to 
piling  lumber  or  as  to  saw  dust,  but  somewhat  as  to  appliances.  We 
think  the  defendants  could  have  prevented  the  fire,  and  that  the  plain- 
tiff is  entitled  to  a  verdict.  The  plaintiff  it  appeared  had  for  many 
years  piled  his  lumber  upon  defendants'  land,  with  their  assent,  within 
a  distance  of  the  track.  Held,  that  the  plaintiff  was  not  bound  to 
provide  appliances  to  guard  against  defendants  negligence. 
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Declaration  :  that  while  the  plaintiff*  was  possessed  of 
certain  lumber  and  building  material  lying  and  being  in  a 
certain  lumber  yard  and  premises  possessed  b}^  the  plaintiff, 
situated  near  the  railway  of  the  defendants,  and  the  de- 
fendants were  possessed  of  a  locomotive  engine,  containing 
fire  and  burning  matter,  which  was  being  driven  along  the 
railway  near  to  the  said  lumber  yard  and  premises  so  con- 
taining the  said  lumber  and  building  material,  under  the 
manao-ement  of  the  defendants,  the  defendants  so  nes^li- 
gently  and  unskilfully  managed  the  said  engine,  and  the 
said  fire  and  burning  matter  therein  contained,  and  the 
engine  was  so  insufficiently  and  improperly  constructed, 
that  sparks  from  the  said  fire  and  portions  of  the  said 
burning  matter  escaped  from  the  said  engine  to  and  upon 
the  said  lumber  and  building  material,  whereb}?-  the  same 
were  set  on  fire,  and  together  with  certain  plant,  tools, 
stock-in-trade,  and  goods  of  the  plaintifif,  were  burned  and 
destroyed ;  and  the  plaintiff"  lost  the  use  and  enjoyment  of 
the  same,  and  was  prevented  for  a  long  time  in  carrying  on 
his  business. 

Pleas:  1.  Not  guilty  (by  Statute  81  Vic.  ch.  68,  sec.  21,  D). 

2.  That  the  plaintiff  was  not  possessed  of  certain  lumber 
and  building  material. 

3.  That  the  plaintiff"  was  not  possessed  of  a  certain  lumber 
yard  and  premises  near  to  a  railway  used  by  the  defendants. 

4.  That  the  defendants  were  not  possessed  of  the  engine 
mentioned. 

5.  That  the  engine  was  not  under  the  management  of 
the  defendants. 

Issue, 

The  second  trial  of  this  case  came  on  at  the  last 
Winter  Assizes,  held  at  Toronto,  before  Osier,  J.,  and  a 
special  jury,  (a) 

The  evidence,  so  far  as  material,  is  given  in  the  judg- 
ment. 


{a)  The  new  trial  was  granted  because  the  Court  were  not  satisfied 
that  the  verdict  was  sustained  by  the  evidence  then  given. 
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The  defendants'  counsel  moved  for  a  nonsuit  on  the 
following  grounds  : 

1.  There  is  no  evidence  from  which  the  jury  will  be 
justified  in  finding  the  fire  was  caused  by  the  defendants. 

2.  There  is  no  evidence  from  which  the  jury  will  be 
justified  in  finding,  even  if  the  fire  was  caused  by  the 
defendants,  that  it  was  caused  by  negligent  management, 
or  by  defective  construction  of  the  locomotive. 

3.  The  burden  of  proof  is  on  the  plaintiff*  to  establish 
either  negligent  management  or  improper  construction. 

The  other  grounds  need  not  be  mentioned,  as  they 
became  immaterial  by  the  finding  of  the  jury  with  respect 
to  them  being  in  favour  of  the  defendants. 

The  defendants'  counsel  did  not  object  to  the  charge, 
further  than  that  the  learned  J udge  should  have  told  the 
jury  that  in  consequence  of  the  defendants  having  to  use 
soft  wood,  they  could  not  adopt  such  a  small  mesh  as  that 
of  the  Northern  Railway  Company.  But  that  objection 
becomes  of  no  consequence,  as  the  jury  did  not  find  against 
the  defendants  in  respect  of  the  mesh. 

The  following  were  the  questions  submitted  to  the  jury, 
with  the  answers  they  made  : 

1.  "  How  did  the  fire  occur— from  sparks  or  cinders 
cast  out  of  the  locomotive,  or  from  some  other  cause?"  A. 
"We  think  the  fire  occurred  from  sparks  cast  by  the  loco- 
motive." 

2.  "If  you  find  the  fire  was  caused  by  fire  cast  out  by 
the  locomotive,  did  it  come  from  the  smoke  stack  or  the 
ash  pan  ?  "    A.  "  From  the  smoke  stack." 

3.  "  If  you  find  it  came  from  the  smoke  stack,  was  it 
from  any  imperfection  in  the  construction  of  the  stack,  or 
from  the  way  in  which  it  was  managed  by  those  in  charge 
of  the  train  ?  "    A.  "  Imperfection  in  the  stack." 

4.  "  If  you  find  it  was  from  any  imperfection  in  the  con- 
struction, state  what  the  imperfection  was.  Was  the  net- 
ting too  large,  the  open  or  unfastened  bonnet  improper, 
or  was  the  cone  too  close  to  the  netting  ?  A.  "  Come  too 
close  to  the  netting." 
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5.  "  Was  the  bonnet  rim  fitted  to  the  bed  ?"  A.  "  We 
think  not  so  completely  as  it  should  have  been." 

Questions  6,  7,  8,  9,  related  to  the  management  of  the 
smoke  stack  and  ash  pan,  and  the  possibility  of  the 
fire  having  been  caused  by  the  ash  pan,  and  were  not 
answered. 

10.  "  Would  there  be  more  substantial  danger  of  fire 
from  a  bonnet  provided  with  the  mesh  of  the  size  of  that 
used  by  the  defendants,  than  from  that  used  by  the 
Northern  Railway,  which  appears  to  be  the  smallest  in 
use?"    A.  "Yes." 

11.  "Were  the  defendants  in  your  opinion  guilty  of  neg- 
lio^ence  in  usino-  such  a  mesh  ?"    A.  "  No." 

12.  "  Was  the  plaintiff  guilty  of  contributory  negligence 
in  piling  his  lumber  so  near  the  track,  or  by  allowing  saw 
dust  to  remain  on  it,  or  by  not  having  sufficient  appliances 
to  extinguish  fire  ?  If  the  plaintiff'  was  guilty  of  negli- 
gence, could  the  defendants,  by  the  use  of  ordinary  care 
and  diligence  have  prevented  the  injury?"  A.  "  Not  as 
to  piling  lumber  or  as  to  saw  dust,  but  somewhat  as  to 
appliances.  We  think  the  defendants  could  have  prevented 
the  fire ;  and  that  the  plaintiff  is  entitled  to  a  verdict  ?" 

13.  "  What  is  the  actual  value  of  the  lumber  destroyed  ?" 

14.  "  And  what  the  value  of  the  ties  and  rails  ?" 
Answer  to  13  and  14  :  "  $100,000,  including  ties  and 

rails." 

15.  "Do  you  allow  anything  for  interest  ?"    A.  "  No." 
The  fifth  question  was  submitted  to  the  jury  after 

they  had  answered  the  others,  and  against  the  objection  of 
Mr.  Bethune,  counsel  for  the  defendants.  The  plaintiff  had 
moved  for  judgment  on  the  other  findings  ;  and  he  conten- 
ded that  the  answer  to  the  fourth  question  required  explana- 
tion. 

A  verdict  was  entered  for  the  plaintiff  and  damages 
$100,000,  and  judgment  given  accordingly,  to  be  entered 
after  the  fifth  day  of  the  next  ensuing  term  or  sittings  of 
the  Divisional  Court. 
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At  the  Hilary  Sittings,  February  14,  1882,  Bethune, 
Q.  C,  obtained  an  ordei;  nisi  calling  upon  the  plaintiff 
to  shew  cause  why  the  judgment  for  the  plaintiff*  for 
$100,000  and  costs,  should  not  be  set  aside,  and  judgment 
entered  for  the  defendants,  on  the  grounds  :  (1)  That  it  is 
not  proved  as  a  fact  that  the^  fire  came  from  the  defendants' 
locomotive,  but  is  at  most  only  a  matter  of  conjecture ;  or 
why  the  said  findings  in  answer  to  the  first,  fifth,  and  tenth 
questions  should  not  be  set  aside,  and  a  judgment  entered 
for  the  defendants,  on  the  ground ;  (2)  That  there  was  no 
evidence  to  go  to  the  jury  in  support  of  the  plaintiff's 
declaration  or  statement  of  claim,  and  there  was  not 
sufficient  evidence  that  the  firefwhich  ignited  the  plaintiff"'s 
lumber  came  from  the  defendants'  locomotive ;  (3)  And  on 
the  further  ground  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendants,  either  in  the  construction  or 
management  of  their  locomotive ;  (4)  And  on  the  further 
ground  that  the  plaintiff",  by  piling  his  lumber  on  the 
defendants'  property  so  close  to  the  defendants'  track,  took 
upon  himself  the  risk  of  the  same  being  consumed  by  fire 
from  such  locomotives  as  the  defendants  used ;  (5)  Or 
why  the  finding  of  the  jury  in  answer  to  the  said  first,  fifth, 
and  tenth  questions  should  not  be  set  aside;  (6)  or  why 
the  findings  of  the  jury  in  answer  to  the  first,  second,  third, 
fourth,  fifth,  and  tenth  questions  submitted  to  the  jury  should 
not  be  set  aside,  on  the  ground  that  these  findings  are 
against  the  evidence ;  (7)  and  on  the  ground  that  they  are 
not  sustained  by  the  evidence  ;  (8)  and  why  the  finding  of 
the  jury  in  answer  to  the  question  "  Was  the  bonnet  rim  fitted 
to  the  bed?" — which  finding  was  as  follows,  "We  think  not 
so  completely  as  it  should  have  been  " — should  not  be  set 
aside,  on  the  ground  that  the  question  ought  not  to  have 
been  submitted  to  them  after  the  other  findings  of  the  jury 
had  been  rendered,  and  after  a  motion  had  been  made  for 
judgment ;  (9)  and  on  the  ground  that  the  said  finding  is 
against  the  evidence  and  is  not  sustained  by  evidence  ;  (10) 
and  why  a  new  trial  should  not  be  had  on  the  ground 
of  the  improper  reception  of  evidence  of  entries  in  the 
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defendants'  repairs  book  both  in  May  and  August,  made 
subsequent  to  the  fire;  (11)  and  on  the  ground  that  evi- 
dence was  admitted  to  prove  fires  said  to  have  come  from 
the  defendants'  engines  on  other  occasions  than  that  in 
question;  (12)  and  on  the  ground  of  the  improper  rejection 
of  evidence  of  experts  who  had  examined  the  smoke-stack 
in  question  in  October,  after  the  fire. 

During  the  same  sittings,  February  22,  1882,  Bethune, 
Q.  C,  and  Walker  (of  Ottawa),  supported  the  rule.  Evidence 
was  givem  of  a  fire  on  the  road,  north  of  the  phiintiff's 
lumber  yard,  on  the  1st  of  August,  1879,  after  the  burning 
of  the  plaintiff's  lumber,  shortly  after  the  No.  5  engine 
had  passed,  against  his,  Mr.  Bethune's,  objection,  without 
shewing  the  engine  was  in  the  same  state  then  it  was  in 
the  day  of  the  fire  in  the  plaintiff's  lumber  yard.  If 
inadmissible  evidence  is  given  it  is  for  the  party  who  gives 
it  to  shew  that  it  has  not  done  or  could  not  do  any  injury  to 
the  other  party.  The  report  made  by  the  engine  driver  to 
the  defendants  on  the  30th  of  May,  three  days  after  the  fire, 
'Hhat  the  bonnet  rim  wanted  making  light,"  was  admitted: 
but  his  evidence,  which  was  necessary  to  enable  the  report 
to  be  used,  contradicted  the  report  as  it  read,  and  explained 
it  so  that  it  had  not  the  effect  which  was  given  to  it:  Hut- 
ton  V.  Waterloo  Life  Assurance  Co.,  1  F.  &  F.  735. 
Evidence  was  given  of  a  report  made  to  the  defendants  by  the 
same  engineer,  on  the  5th  of  August,  of  the  same  year,  namely. 

Smoke  stack  throwing  fire,"  but  he  said  he  merely  made  it 
on  account  of  seeing,  the  day  before,  the  first  or  second  car  on 
fire,  but  he  did  not  know  what  it  originated  from,  and  that 
no  person  could  tell.  Evidence  was  improperly  rejected  of 
experts  to  shew  the  condition  the  smoke  stack  was  in  the 
month  of  October,  of  the  same  year,  because  the  defendants 
could  not  shew  it  was  in  the  same  condition  it  was  in  at  the 
time  of  the  fire,  the  cone  having  been  lowered  in  August 
before  that.  There  was  no  evidence  that  the  cone,  or  the 
fitting  of  the  bonnet  rim  and  the  bed  on  which  it  rested, 
was  out  of  repair  or  defective  on  the  day  of  the  fire. 
The  finding  of  the  jury  was  that  the  cone  was  too  close 
42 — VOL.  XXXII.  c.  p.  D. 
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to  the  netting,  and  that  the  bonnet  rim  and  its  bed  did 
not  fit  as  tight  as  it  might  do.  The  only  evidence  as 
to  the  fitting  of  the  bonnet  rim  is  fhe  report  already 
referred  to  made  three  days  after  the  fire.  The  cone  was 
perfectly  fitted.  There  is  no  force  Or  meaning  in  the  finding 
thnt  the  bonnet  rira  did  not  fit  so  tight  to  the  bed  as  it 
might  have  done.  It  shews  no  neglect  on  the  p  irt  of  the 
defendants.  There, is  no  proper  evidence  that  the  fire  came 
from  the  locomotive.  All  the  men  in  the  plaintiff"'s  lumberyard 
smoked  and  were  allowed  by  him  to  smoke  ;  they  carried 
matches  and  lighted  their  pipes  in  that  way,  and  threw  the 
used  matches  away  in  the  yard,  and  they  put  their  pipes  at 
times  between  the  boards  in  the  lumber  piles,  and  one  of  the 
defendants'  witnesses  said  he  saw  a  fire  take  place  in  the 
yard  once  from  a  cigar  thrown  by  a  passenger  in  the  train 
into  the  yard.  The  plaintiff's  men  were  smoking  on  the  day  of 
the  fire  just  about  the  time  the  fire  happened.  The  plaintiff's 
lumber  was  piled  too  near  to  the  track  or  line  of  the  engines, 
and  by  piling  it  where  he  did,  he  shewed  he  was  willing  to  run 
the  risk  himself,  and  it  was  at  his  own  loss,  in  case  of  its  destruc- 
tion by  an  accidental  fire  from  the  defendants' engines.  The 
defendants  owed  the  plaintiff  no  higher  duty  than  they  owed 
to  themselves:  Macon  and  Western  R.  W.  Co.,  v.  McGoujiell, 
31  Georgia  il.  133  ;  MicJiigan  Central  R.  W.  Co.,  v. 
Anderson,  20  Mich.  244;  Burroughs  v.  Housatonio  R.  W.  Co., 
15  Conn.  R.  124;  Collins  v.  New  York  Central  and 
Hudson  River  R.  W.  Co.,  5  Hun  N.  Y.  K.  195 ;  Baltimore 
&c.,  R.  W.  Co.,  V.  Woodruff,  4  ^Maryland  R.  242.  There 
is  evidence  the  lumber  was  piled  where  it  was  at  the 
plaintiff's  request  and  for  his  convenience. 

McCarthy/,  Q.  C,  and  Creelman  shewed  cause.  The  evi- 
dence shewed  that  in  1879,  before  the  fire,  the  bonnet  was 
crushed — and  in  being  repaired  it  was  turned  around  and 
the  hinge  altered,  and  as  the  axle  iron  of  the  bonnet  and  the 
bed  were  made  on  the  anvil,  and  not  by  a  lathe,  they  are 
not  mathematically  circular,  and  though  fitting  in  one  posi- 
tion would  not  necessarily  do  so  when  changed  to  another. 
The  evidence  is  conclusive,  that  the  fire  took  place  from  a  spark 
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escaping  from  the  smoke  stack.  The  evidence  of  the  reports 
was  properly  admitted  ;  it  was  proved  that  no  change  had 
been  made  in  the  stack  from  the  "time  of  the  fire  till  the  5th 
of  August.  The  evidence,  therefore,  of  the  fires  on  the  29t]i  of 
May,  of  the  one  north  of  the  plaintiff's  lumber  yard,  when  the 
panels  of  the  fence  were  burned  ;  of  the  one  when  the  con- 
ductors' shirt  was  burned,  and  of  the  one  when  the  running 
board  on  the  car  was  blazing,  were  admissible  :  Piggott  v. 
Eastern  Counties  R.  W.  Co.,  3  C.  B.  229.  As'  to  the 
rejection  of  ths  evidence  complained  of  by  the  defendants  of 
the  state  of  the  stack  in  October,  when  the  experts 
ex.miined  it,  it  was  rightly  rejected,  because  the  defendants 
did  not  shew  the  stack  had  not  been  altered  up  to  that  time 
while  there  was  evidence  unexplained  which  shewed 
it  raicrht  have  been  altered.  If  such  evidence  should 
have  been  received,  the  defendants  would  not  be  entitled 
to  a  new  trial  unless  some  injustice  had  been  done  to  the 
defendants  prejudicial  to  their  case.  It  is  said  the  plaintiff 
has  not  shewn  the  fire  happened  by  fire  from  the  engine. 
It  is  contended  the  plaintiff  has  proved  the  fact  satis- 
factorily. He  is  not  obliged  to  shew  the  fire  could  not  by 
possibility  have  happened  in  any  other  way  than  from  the 
engine.  It  was  suggested  by  the  defendants'  counsel  that 
the  fire  might  have  happened  from  the  plaintiff's  workmen 
who  were  in  the  yard  piling  lumber  that  day,  and  who  were 
allowed  by  the  plaintiff  to  smoke  in  the  wood  yard;  but  the 
plaintiff  called  eleven  the  men  who  were  working  there 
that  day;  they  said  they  did  not  work  near  the  place  where 
the  fire  happened,  but  to  the  north  of  it  considerably,  and 
one  gang  a  good  way  to  the  south  of  it,  but  they  had  left  by 
about  9  a.m.  And  the  fire  broke  out  in  a  pile  of  lumber 
some  distance  back  from  the  face  of  the  pile,  and  at  a 
height  of  from  seven  to  ten  feet  above  the  ground,  a 
very  improbable  place  for  fire  to  catch  from  a  man  upon 
the  ground  smoking,  even  if  he  had  been  near  the  pile  : 
Smith  s^.  London  and  South  Western  R.  W.  Co.,  in  Ex. 
Ch.,  L.  R.  6  C.  P.  14  ;  McCallum  v.  Grand  Trunk  R. 
W.  Co.,  31  U.  C.  R.  527 ;  Bliss  v.  London  ayid  North 
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Western  R.  W.  Co.,  2  F.  &  F.  341 ;  Bimmock  v.  JSforth 
Staffordshire  R.  W.  4  F.  &  F.  1058.  With  respect 
to  the  cone.  It  wos  placed  too  high — too  near  the  netting, 
and  in  consequence  il  sent  the  sparks  towards  or  against 
the  bed  on  which  the  bonnet  rim  rested,  and  sent  the  sparks 
out  there.  The  question  of  contributory  negligence  was  for 
the  jury.  There  was  none  proved  against  the  plaintiff.  There 
was  no  evidence  to  warrant  its  being  left  to  the  jury.  The 
defendants  gave  express  leave  to  the  plaintiff  to  pile  his 
lumber  in  their  yard  as  it  was  piled,  and  it  had  been  so  piled 
for  many  years  before  the  accident,  and  they  are  liable  to 
the  plaintiff  for  the  consequences  of  their  negligence  by 
which  he  sustains  damage,  just  the  same  as  if  the  lumber  had 
been  piled  upon  his  own  ground:  Bliss  v.  London  and  North 
Western  R.  W.  2  F.  &  F.  341 ;  Cox  v.  Burhage,  13 
C.  B.  N,  S.  430;  Bimmock  v.  North  Staffordshire  R.  W. 
Co.,  4  F.  &  F.  1058  ;  Vaughan  v.  Taff  Vale  R.  W.  Co., 
5  H.  &  N.  679  ;  Jo7ies  v.  Festiniog  R.  W.  Co..  L.  R.  3  Q.  B. 
733 ;  Lawrence  v.  Great  Northern  R.  W.  Co.,  16  Q.  B. 
643;  Nitro  Phosphate  and  Odam's  Chemical  Manure  Co. 
V.  London  and  St.  Katharine  Bocks  Co.,  L.  R.  9  Ch.  D. 
503,  518. 

Bethune,  Q.C.,  in  reply.  The  lumber  was  piled  so  danger- 
ously near  the  passing  trains  that  the  plaintiff  has  not  proved 
a  case  of  negligence  against  the  defendants.  It  has  been 
inferred  the  bonnet  did  not  fit  close  to  the  bed,  merely 
because  it  was  crushed  at  one  time,  and  because  it  is  said  the 
bonnet  was  changed  round  to  some  extent  when  the  hinge 
w^as  altered.  The  experts  concur  in  saying  the  lower  edge 
of  the  cone  may  be  two  inches  above  the  bed  of  the  bonnet. 
As  the  chances  were  as  great  that  the  fire  happened  from 
the  plaintiff  \s  men  smoking  in  the  yard  as  from  sparks  from 
the  engine,  the  plaintiff  should  not  have  recovered.  The 
evidence  of  the  experts  should  have  been  admitted,  because  it 
was  satisfactorily  shewn  the  stack  was  in  the  same  condition 
that  it  was  in  when  the  fire  of  the  27th  May,  took  place. 
He  referred  to  Smith  v.  London  and  South  Western  R.  W. 
Co.,  L.  R.  6  C.  P.  14. 
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March  10,  1882.  Wilson,  C.  J.— I  need  not  refer  to 
the  evidence  as  to  the  quantity  of  lumber  in  the  plaintiff's 
yard  which  was  destroyed,  nor  the  qualities  or  pieces.  The 
value  of  it  is  at  least  as  much  as  the  amount  of  the  verdict, 
and  it  is  said  to  have  been  considerably  above  it. 

Nor  need  I  say  anything  of  the  sized  wire  and  mesh 
of  the  bonnet,  or  of  the  ash  box,  nor  whether  the  damper 
was  open  or  shut  while  passing  through  the  plaintiff's  yard 
on  the  day  of  the  fire,  nor  whether  the  box  should  or  should 
not  have  had  screens  at  the  damper  to  prevent  the  escape 
of  cinders  from  it,  because  the  jury  found  the  defendants 
were  not  guilty  of  negligence  in  using  the  mesh  they  did, 
although  its  use  was  accompanied  with  more  substantial 
danger  from  fire  than  there  would  have  been  from  the  use 
of  a  mesh  like  that  of  the  Northern  Railway  Company, 
the  smallest  mesh  which  was  proved  to  be  in  use,  and 
because  the  jury  did  not  answer  the  questions  relating  to 
the  ash-box,  as  they  found  the  fire  complained  of  did  not 
come  from  the  fire-box. 

From  the  tenor  of  the  questions  and  answers  it  may  be 
assumed  the  jury  were  of  opinion  the  fire  was  not  occa- 
sioned by  any  mismanagement  of  the  engine  or  of  any  of 
its  parts,  nor  from  any  improper  or  defective  construction, 
excepting  as  to  the  smoke  stack. 

What  the  jury  did  find  was.  1.  That  the  fire  which 
destroyed  the  plaintiff 's  lumber  w^as  caused  "  by  sparks 
cast  from  the  locomotive."  2.  That  such  sparks  came 
"  from  the  smoke  stack."  3.  That  the  sparks  escaped 
"from  imperfection  in  the  stack."  4.  That  such  imper- 
fection was  by  reason  of  "  the  cone  being  too  close  to  the 
netting."  5.  That  the  bonnet  rim  was  not  fitted  to  the  bed 
"so  completely  as  it  should  have  been."  6.  [The  answer 
being  to  the  twelfth  question],  that  the  plaintiff  was  not 
guilty  of  contributory  negligence  as  to  piling  his  lumber  so 
near  the  track,  or  as  to  allowing  saw  dust  to  remain  on  the 
lumber,  but  somewhat  as  to  appliances."  7.  [Being  part 
of  the  answer  to  the  same  twelfth  question],  that  they 
"  think  the  defendants  could  have  prevented  the  fire  ;  and 
that  the  plaintifl  is  entitled  to  a  verdict." 
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As  to  the  first  enquiry,  whether  the  fire  which  destroyed 
the  lumber  came  from  th^  engine  No.  5. 

It  appears  the  engine  at  Carleton  Place  station,  which  is 
one  mile  from  the  pile  of  lumber  in  which  the  fire 
originated,  had  the  fire  box  filled  with  wood  to  enable  the 
engine  to  go  through  and  beyond  the  place  where  the 
plaintiff"  's  lumber  was  piled  without  again  firing  up  :  that 
from  the  bridge  to  the  north  limit  of  the  town  line,  a 
distance  of  about  thirty  chains,  there  is  a  gradual  rise  till 
at  the  north  side  of  the  town  line  the  elevation  is  8/^  feet, 
and  from  that  to  the  pile  which  took  fire,  a  distance  of 
about  ten  chains,  there  is  a  fall  of  2^5  feet,  and  the  down 
grade  continues  till  quite  north  of  the  lumber  yard. 
The  stack  was  giving  ofi"  from  the  station  through 
and  past  the  lumber  yard  quantities  of  black  smoke. 
The  engine  having  that  up  grade  was  labouring  hard, 
and  the  wheels  were  slipping  on  the  rail.  There  is 
great  pressure  of  steam  on  when  the  engine  is  labouring 
and  slipping ;  and  at  such  time  the  steam  is  driven  off  in 
sudden  pufis  and  with  more  force  than  it  usually  is ;  and 
it  is  said  that  at  such  time  sparks  are  more  likely  to  escape 
from  the  stack.  A  few  minutes  after  this  No.  5  freight 
train  passed,  a  passenger  train  also  going  north  followed; 
it  was  a  light  train,  and  it  is  not  suggested  that  it  was  the 
cause  of  the  fire ;  it  belonged  also  to  the  defendants.  No. 
5  freight  train,  it  is  said,  passed  the  yard  about  12:30  p.  m. ; 
and  about  fifteen  or  twenty  minutes  after  that  the  pile  of 
lumber  was  on  fire,  and  the  fire  alarm  sounded. 

The  fire  was  first  noticed  in  the  pile  about  twelve  or 
eighteen  inches  back  from  the  front  of  it,  and  about  a 
height  of  eight  or  ten  feet  from  the  ground.  The  piles 
were  seventeen  or  eighteen  feet  in  height ;  and  were  higher 
than  the  top  of  the  smoke  stack.  The  piles  on  the  main 
track  of  the  railway  faced  the  track,  and  were  about  six 
feet  from  the  track  on  each  side.  It  was  a  pile  on  the  east 
side  of  the  track  which  took  fire.  The  wind  that  day 
was  blowing  from  about  the  south  west. 

There  was  a  very  sufficient  primci  facie  case  made  for 
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the  plaintiff,  upon  that  evidence,  that  the  fire  did  proceed 
from  the  locomotive. 

The  plaintiff,  however,  proved  there  was  no  dwelling 
honse  or  place  where  fire  was,  or  could  be,  nearer  than  200 
yards  from  the  pile  which  caught  tire.  I  may  say  no  case  was 
made  that  the  fire  did  or  could  proceed  from  any  such  place. 

The  defendants'  counsel  strenuously  contended  there 
was  a  strong  probability  the  fire  was  caused  by  some  of  the 
plaintiff's  workmen,  twenty  or  more  of  whom  were 
employed  that  day  in  piling  lumber  in  the  yard,  smoking 
their  pipes,  which  the  plaintiff  allowed  them  to  do  in  the 
lumber  yard,  and  in  any  part  of  it,  and  wdien  they  pleased, 
cautioning  them  to  be  careful  ;  the  plaintiff's  foreman 
saying,  that  as  secret  smoking  among  the  piles  could  not 
be  prevented,  it  was  thought  there  was  less  danger  in 
allowing  the  habit  to  be  indulged  in  openly,  than  to  forbid 
it  and  have  it  done  secretly,  when  the  men  might  be  likely 
to  throw  away  their  lighted  matches,  or  empty  their  burn- 
ing pipes  or  hide  them  among  the  boards  in  the  piles,  when 
they  saw  or  feared  that  any  of  the  foremen  were  coming. 
And  the  defendants'  counsel  closely  interrogated  the  men 
with  respect  to  it.  I  think,  however,  the  evidence  shewed 
satisfactorily  that  none  of  the  men  were  working  about 
that  pile  upon  the  day  of  the  fire,  or  even  upon  the  main 
track,  unless  a  few  men  who  worked  not  quite  about  the 
pile  before  nine  o'clock  that  morning. 

The  jury  no  doubt  thought,  and  I  am  of  opinion  they 
might  very  reasonably  think,  the  fire  which  destroyed  the 
lumber  did  not  come  from  the  men  smoking  that  day  in 
the  yard,  nor  from  any  other  source  than  from  the  defen- 
dants' locomotiv.e  No.  5.  And  if  it  did,  as  I  think  the 
evidence  shewed  it  did,  the  evidence  further  satisfactorily 
shewed  the  fire  proceeded  from  the  smoke  stack  of  the 
engine.  I  also  think  the  evidence  shewed  the  fire, if  it  came 
from  the  stack,  as  I  think  it  did,  was  not  from  mismanapfe- 
ment  of  it,  but  from  some  imperfection  or  structural  defect. 

So  far  the  finding  of  the  jury  is  fully  sustained  by  the 
evidence. 
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The  next  finding,  as  to  the  cone,  requires  some  con- 
sideration. 

If  it  is  meant  that  the  imperfection  referred  to  was  merely 
because  the  cone  was  too  close  to  the  netting,  and  that  in 
consequence  it  operated  prejudicially  upon  the  netting,  the 
.  finding  would  be  against  the  evidence. 

The  cone  could  only  prevent  the  free  action  of  the  net- 
ting by  obstructing  the  proper  escape  of  the  exhaust  steam 
and  of  the  smoke  and  small  cinders:  but  the  evidence 
shewed  it  did  not  do  so.  The  pressure  of  steam  against 
the  bonnet  was  only  about  fifty  pounds,  or  less  consider- 
ably than  half  an  ounce  upon  the  square  inch  of  the 
bonnet  area  of  fifty-two  inches  diameter,  or  about  2,123 
square  inches — and  not  two  tons  pressure,  as  one  of  the 
scientific  witnesses  said  there  was — speaking  as  he  said  he 
did  from  actual  experiment  of  the  vacuum  area,  or  from  the 
pressure  at  the  nozzles.  His  own  computation  of  there 
being  a  pressure  of  only  6  lbs.  per  square  inch  at  the  noz- 
zles, or  78  lbs.  in  all  at  that  part,  shewed  very  satisfactorily 
to  every  one  but  himself  that  there  could  not  possibly  be  a 
greater  pressure  than  that  78  lbs.  when  it  got  to  the  bon- 
net, without  making  any  allowance  for  the  diminution  of 
that  pressure  by  the  rapid  expansion  of  the  steam  on  its 
way  to  the  bonnet.  If  there  had  been  such  a  pressure  as 
two  tons  upon  the  bonnet,  or  very  much  less  than  that,  as 
some  of  the  witnesses  stated,  the  steam  would  have  been 
driven  the  wrong  way,  and  backward  out  of  the  grate  or 
furnace  door.  The  bonnet  was  only  about  150  lbs.  or  160 
lbs.  weight  ;  and  it  was  proved  the  upward  pressure  upon  it 
was  so  light  that  it  would  stay  in  its  bed  without  any 
fastening  when  the  steam  was  driven  off  in  puffs  by  a  heavily 
laden  and  hard  labouring  engine.  The  pressure  being  so 
very  slight  then  at  the  bonnet,  and  there  being  so  large  an 
area  as  there  was  all  round  the  cone,  and  there  being  a 
space  of  one  and  a-half  or  two  inches  between  it  and  the 
netting,  as  two  at  least  of  the  witnesses  said  there  was,  it 
is  difficult  to  understand  how  the  netting  could  in  any  way 
be  prejudicially  afifected  by  the  cone  being  placed  where  it 
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was,  or  how  it  could  possibly  have  been  too  close  to  the  net- 
ting so  far  as  the  netting  is  concerned.  If  that  be  so,  as  I 
think  it  must,  how  is  it  the  cone  was  too  near  the  netting  ? 

I  think  the  jury  meant  by  that  expression  merely  that 
this  cone  was  too  high  tip  in  the  stack.  And  why  was  it 
too  high,  or  too  near  the  netting  ?  Not  because  it  was  any 
obstruction  to  the  netting,  but  because  it  was  raised  an 
inch  or  two  inches  above  the  bonnet  rim  as  it  rested  on 
the  angle  iron,  in  place  of  being  two  inches  below  it.  And 
in  consequence  of  its  being  so  high,  or  so  close  to  the  net- 
ting, and  from  the  shape  of  this  cone,  the  sparks  when 
deflected  from  it,  instead  of  being  sent  above  the  bonnet 
bed  or  below  it,  were  sent  against  it,  and  so  escaped  from 
the  stack. 

There  was  evidence  that  the  lower  edge  of  the  cone 
should  extend  below  the  level  of  the  bonnet  bed,  and  that  a 
cone  of  the  kind  which  was  on  this  engine  would  deflect  the 
cinders  against  the  bonnet  bed  ;  and  if  the  jury  meant  the 
cone  was  too  near  the  netting — that  is,  too  high  in  the  stack 
— because  it  was  above  in  place  of  being  below  the  bonnet 
bed,  and  by  reason  of  its  being  so  placed  that  it  was  more 
likely  to  send  the  sparks  in  that  particular  direction,  and 
that  it  did  so  send  them,  their  finding  may  certainly  be  right. 

The  next  enquiry  is,  whether  the  finding  of  the  jury  that 
the  bonnet  rim  was  not  fitted  to  the  bed  or  angle  bar  "so 
completely  as  it  should  have  been,"  is  quite  justified  by 
the  evidence.    The  question  is,  what  is  the  eflfect  of  it? 

It  does  not  shew  the  defendants  were  in  fault  for  having 
it  just  as  it  was.  If  the  bed  or  angle  iron,  and  the  bonnet 
rim  had  been  levelled  by  the  lathe,  they  would  have 
fitted  better  than  formed  and  fitted  as  they  probably 
were,  by  the  work  being  done  upon  the  anvil  only;  but 
the  defendants  were  not  bound  to  have  the  two  surfaces 
fit  any  better  than  they  did,  unless  their  condition  at  the 
time  made  it  unsafe  from  the  fear  or  risk  of  fire  escaping 
through  the  joining,  or,  in  other  words,  unless  there  was  a 
risk  of  fire  b}^  reason  of  their  not  being  a  better  fit,  or  not 
fitting  "so  completely  as  they  should  have  done."  The 
43 — VOL.  XXXII.  c.  p.  D.  ' 
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jury  have  not  said  the  joining  between  the  rim  and  the 
•  angle  iron  was  unsafe,  or  likely  to  permit  the  escape  of 
fire  from  it,  or  that  fire  did  escape  from  it,  and  without  some 
such  finding  the  mere  fact  that  the  bonnet  rim  was  not 
made  to  fit  on  its  bed  so  completely  as  it  should  have 
been,"  is  not  one  which  per  se  establishes  any  ground  of 
action  against  the  defendants. 

The  finding  of  the  jury,  so  far  may  be  stated,  as  follows: 
(1)  The  fire  which  caused  the  damage  came  from  the  locomo- 
tive; (2)  from  imperfection  in  the  stack;  (3)  by  reason  of 
the  cone  being  too  close  to  the  netting;  and  (4)  as  the 
jury  found  the  bonnet  rim  did  not  fit  to  the  bed  so  com- 
pletely as  it  should  have  done;  but  they  do  not  say  the  rim 
not  so  fitting  was  an  imperfection,  or  that  sparks  could  or 
did  escape  by  reason  of  it.  The  evidence  shews  there  may 
have  been  an  imperfection  in  the  stack  by  reason  of  the 
cone  being  too  near  the  netting,  that  is,  too  high  in  the 
stack,  and  above  the  bed  of  the  bonnet  rim,  and  thereby 
deflected  the  sparks  towards  and  against  the  bed.  And 
the  finding  of  the  jury  is,  that  the  cone  being  too  near 
the  netting  was  an  imperfection,  and  because  of  that  imper- 
fection fire  did  escape  from  the  smoke  stack,  and  that  the 
bonnet  rim  did  not  fit  the  bed  so  completely  as  it  should 
have  done. 

If  the  jury  had  said,  the  fire  escaped  because  the  bonnet 
rim  did  not  fit  so  completely,  &c.,  or  the  bonnet  rim  not  fit- 
ting, &c.,  the  mode  of  escape  of  the  fire  would  have  been 
completely  and  expressly  stated.  But  so  long  as  the  jury 
have  found  that  fire  did  escape  from  the  smoke  stack  by 
the  imperfection  of  the  cone  being  placed  too  near  the 
netting,  and  th  ere  was  evidence  that  fire  might  escape  from 
that  cause,  inasmuch  as  the  sparks  were  deflected  by  it 
against  the  bonnet  rim,  and  there  was  evidence  that  the 
bonnet  did  not  fit  so  completely  on  the  bed  as  it  should 
liave  done — and  there  certainly  was  such  evidence — is  not 
the  verdict  sufficiently  certain  and  complete,  notwithstand- 
ing the  jury  in  their  answer  respecting  the  bonnet  rim  have 
not  found  that  its  fit  to  the  bed  was  an  imperfection,  or 
that  it  was  the  cause  of  escape  of  the  fire. 
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I  am  of  opinion  it  is,  and  more  particularly  as  after 
finding  there  was  the  imperfection  specified,  they  have 
expressly  declared  in  their  twelfth  answer  :  "  We  think 
the  defendants  could  have  prevented  the  fire." 

The  jury  have  not  expressly  said  the  imperfection  of 
the  cone  or  of  the  bonnet  bed  was  known  to  or  should 
have  been  known  by  the  defendants  before  the  day  of  the 
fire,  or  that  there  was  negligence  on  their  part  in  having 
a  smoke  stack  so  constructed,  or  that  the  bed  and  rim  were 
not  properly  fitted  when  the  bonnet  was  repaired  after  being 
crushed  down  and  injured  while  Clendenning  ran  the 
engine,  or  when  the  bonnet  was  said  to  have  been  shifted 
round  when  the  hinge  was  changed  from  the  side  to  the 
front.  But  that  there  was  evidence  which  shewed  the  bonnet 
was  not  a  good  fit  at  the  time  of  the  fire,  and  that  the 
sparks  which  caused  that  fire  came  from  the  bonnet  rim  is 
very  certain.  The  bonnet  rim  remained  in  the  same  state 
up  to  the  5th  of  August  it  was  in  at  the  time  of  the  fire, 
and  there  are  many  parts  of  the  evidence  which  shewed  it 
was  not  in  a  fit  or  safe  state  at  the  time  of  the  fire.  But 
1  am  not  able  to  point  out  any  evidence  there  is  which 
shewed  the  defendants  knew  of  its  unsafe  condition,  or 
should  have  known  of  it,  at  any  time  before  the  fire,  or 
that  they  were  guilty  of  negligence  in  having  such  a  fit- 
ting as  that  of  the  bonnet  rim  on  its  bed,  excepting  what 
may  be  inferred  from  the  following  evidence : 

It  may  be  inferred,  if  the  stack  at  the  bonnet  rim  did 
throw  sparks  after  the  fire,  and  it  was  in  the  same  state 
it  was  at  the  time  of  the  fire,  that  the  bonnet  rim  was 
not  properly  fitted  on  its  bed  when  Sharkey  repaired  the 
bonnet,  and  moved  it  round  as  it  was  argued  he  did, 
although  his  evidence  is,  that  he  did  not  remember  whether 
he  moved  the  bonnet  or  moved  the  bar  and  hinge  and  the 
catch  for  the  cross-bar,  leaving  the  bonnet  in  its  former 
place.  Sharkey  said,  when  he  made  the  repairs  to  and 
change  upon  the  bonnet  he  had  no  recollection  whether  he 
fitted  it  on  the  angle  bed  or  not :  he  will  not  say  whether 
he  then  tried  to  see  if  the  rim  fitted  the  angle  bed  or  not, 
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he  took  it  for  granted ;  to  the  best  of  his  knowledge,  he 
iitted  the  rim  before  he  put  it  on.  On  the  30th  May,  after 
the  fire,  he  could  find  nothing  wrong  with  the  bonnet  rim. 
He  then  put  another  bar  across  the  bonnet  at  the  direction 
of  the  boss,  to  make  the  rim  and  its  bed  tight.  His  evi- 
dence at  the  first  trial  was  read  to  him  on  this  point.  He 
then  said :  "  I  fitted  the  rim  on  before  I  put  on  the  netting 
in  order  to  see  whether  the  rim  fitted  on  the  bed  truly  or 
not.  I  did  what  is  generally  done  in  such  cases,  I  looked 
^it  it  and  saw  that  it  was  right,  and  I  tried  to  feel  it.  I 
fitted  it  on  and  I  came  to  the  conclusion  there  was  no  shake 
in  it,  and  then  I  looked  from  above — the  stack  was  on 
the  locomotive."  He  also  said,  when  he  afterwards  learned 
the  cause,  (that  is,  some  length  of  time  after  the  fire,)  he 
examined  with  a  lamp  all  round  the  bonnet  rim,  and  it 
was  right.  He  will  swear  when  he  put  the  lamp  on  the 
none  he  could  see  whether  the  bonnet  fitted  or  not.  He 
did  not  put  white  lead  on  the  bed  and  put  the  bonnet  yim 
down  upon  it,  and  test  it  in  that  way.  It  would  have  been 
a  more  correct  test,  but  the  light  satisfied  him. 

There  is  other  evidence  which  shewed  the  rim  and  angle 
iron  had  been  made  on  the  anvil,  as  they  are  usually  made, 
the  blacksmith  fitting  the  one  to  the  other  by  hammering 
until  they  make  a  fit,  doing  his  work  by  the  eye ;  but  that 
they  are  sometimes  tested  by  white  lead,  putty,  or  paint 
being  put  between  them  to  shew  where  they  fit  and  where 
they  do  not,  which  is  a  more  correct  test  than  by  the  eye  ; 
and  that  sometimes  they  are  planed  straight  and  made 
perfectly  circular  by  the  lathe,  so  that  they  make  a  perfect 
fit,  however  the  bonnet  may  be  changed  about.  It  appeared 
also  that  a  very  small  opening  there  will  permit  a  spark  to 
escape. 

Preston  said  he  would  not  expect  the  rim  and  angle  bed, 
if  he  turned  the  bonnet  about,  to  fit,  as  these  rims  are  not 
made  a  perfect  circle,  but  hammered  to  shape  only  on  the 
anvil.  He  would  not  put  on  the  old  rim  after  the  bonnet 
had  been  crushed  without  taking  it  out  and  putting  it  on 
the  anvil.    It  may  be  inferred  that  Sharkey  did  not  take 
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the  bonnet  rim  off  and  fit  it  upon  its  bed.  He  does  not 
however  say  anything  of  having  or  not  having  done  it. 
There  was  therefore  some  evidence  on  that  point  against 
the  defendants,  that  they  had  knowledge  through  their 
workmen  that  the  rim  did  not  fit  properly  to  its  bed,  or 
that  they  were  guilty  of  neglect  in  not  having  taken  it  off 
and  tested  more  accurately  than  was  done  whether  it  fitted 
or  not. 

I  am  of  opinion  the  plaintiff's  case  was  established  by 
the  evidence ;  that  a  proper  case  was  made  out  for  the 
jury,  which,  if  unanswered,  would  quite  warrant  the  jury 
in  finding  a  verdict  for  the  plaintiff. 

The  case  of  the  defendants,  apart  from  the  plaintiff's 
side  of  it,  and  which  has  been  already  considered,  is,  that 
the  plaintifi'  was  guilt}^  of  contributory  negligence  in  piling 
his  lumber  on  the  defendants'  ground — even  with  their 
full  consent — so  close  to  the  track  of  so  dangerous  a  source 
of  fire  as  a  railway  steam  locomotive,  and  in  not  having 
sufiicient  means  of  extinguishing  a  fire  if  one  did  accident- 
ally happen  from  one  of  the  locomotives. 

In  Bliss  V.  London  and  North  Western  R.  W.  Co.,  2 
F.  &  F.  341,  an  action  for  loss  of  wheat  straw  by  sparks  from 
the  defendants'  engine,  it  was  said  the  plaintiff  had  put  the 
stack  of  straw  too  near  to  the  defendants'  railway.  The 
Judge  said  he  did  not  think  it  material.  It  was  contended 
that  as  engines  sent  out  sparks  and  had  destroyed  agricul- 
tural produce,  and  were  likely  to  do  so,  it  was  negligence 
on  the  plaintiff's  part  to  place  the  stack  of  straw  in  a 
situation  exposed  to  danger.  It  was  left  to  the  jury,  and 
they  found  the  plaintiff*  was  not  guilty  of  negligence  in 
placing  the  stack  where  it  stood. 

In  Dimmock  v.  JVorth  Staffordshire  R.  W.  Co.,  4  F.  &  F. 
1058,  the  plaintiff  had  a  lumber  yard  close  to  a  station 
of  the  defendants.  It  had  been  so  used  for  many  years 
before  the  railway  was  built.  The  plaintiff  had  a  tarpaulin 
shed  within  a  few  feet  of  the  line,  and  about  fifty  yards 
long;  the  fire  took  place  in  that  shed  and  thence  spread  to 
the  lumber  yard.    The  Judge  left  it  to  the  jury  to  say 
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whether  the  plaintiff  was  guilty  of  negligence  in  having 
that  shed  with  a  tarpaulin  roof,  which  is  a  very  inflammable 
substance,  within  a  few  feet  of  the  railway  whose  engines- 
were  continually  passing,  the  learned  Judge  saying  he 
was  against  the  defendants  upon  that  point.  The  jury  did 
not  answer  it,  as  they  found  in  favour  of  the  defendants  as 
to  the  charge  of  negligence  against  them. 

In  Shearman  and  Redfield  on  Negligence,  3rd  ed.,  sec. 
335,  it  is  said :  "  And  one  whose  property  is  situated  in  a 
position  of  constant  exposure  to  fire  (e.  g.  on  the  side  of  a 
railway),  must  use  such  care  as  prudence  would  dictate  in 
view  of  the  unavoidable  peril,  though  he  is  not  bound  to 
anticipate  negligence,  and  to  guard  against  that  *  *  The 
plaintiff  is  not  guilty  of  contributory  negligence  *  *  by 
making  any  legitimate  use  of  his  property,  although  his  act 
makes  the  land  much  more  liable  to  take  fire  than  it  would 
be  under  other  circumstances  *  *  But  leaving  property 
in  a  condition  which  is  unusual,  and  which  increases  its 
liability  to  danger,  is  contributory  negligence."  And  in 
the  note  it  is  said :  Thus  leaving  a  house  unfinished, 
without  windows,  near  a  railroad,  is  contributory  negli- 
gence: Great  Western  R.  W.  Co.  v.  Haworth,  39  111.  346, 
(1866).  So  is  the  leaving  of  haystacks  near  a  railroad,  in 
an  open  field,  without  ploughing  around  them :  Keese  v. 
Chicago,  &c.  R  W.  Co.,  30  Iowa  78,  (1870)." 

In  section  28,  it  is  said :  "  That  no  lawful  use  of  his  own 
land,  though  exposing  him  to  greater  risk  from  the  negli- 
gence of  others  than  would  be  the  case  if  a  difterent  use 
were  made  of  it,  will  deprive  any  one  of  a  remedy  for  such 
negligence :  Cook  v.  Champlain  Transportation  Co.,  1 
Denio  91  (1845),  see  particularly  p.  100;  Vaughan  v.  Taff 
Vale  R  W.  Co.,  3  H.  &  N.  743;  Fero  v.  Buffalo,  &c.,  R  Tf. 
Co.,  22  N.  Y.  209,  at  p.  215  (I860)." 

It  cannot  be  asserted  that  a  man  is  not  at  liberty  to  use 
his  own  land  to  its  utmost  limit  in  such  way  and  manner 
as  he  pleases,  and  he  is  not  bound  to  take  more  care  of  his 
property  or  to  alter  it  by  reason  of  its  proximity  to  a 
railway. 


M'LAREN  V.  CANADA  CENTRAL  R.  W.  CO. 


343 


In  Vaitghan  v.  Taff  Vale  K  W.  Co.,  in  3  H.  &  N.  743, 
at  p.  750,  Martin,  B.,  said,  *'It  would  require  a  strong- 
authority  to  convince  me  that  because  a  railway  runs  along 
iny  land  I  am  bound  to  keep  it  in  a  particular  state."  And 
see  also  p.  752. 

A  plaintiff  is  not  precluded  from  recovering  for  injury 
sustained  by  the  negligence  of  another,  although  he  himself 
was  not  free  from  blame,  so  long  as  his  carelessness  was 
not  the  proximate  or  conducing  cause  of  his  own  injury. 
Thus  the  plaintiff  was  standing  in  a  part  of  the  vessel 
where  he  had  no  right  to  be,  under  an  anchor  which  was 
not  sufficiently  secured,  and  another  vessel  came  wrong- 
full}^  into  collision  with  the  vessel  the  plaintiff  was  upon ; 
and  it  was  held  the  plaintiff  was  nevertheless  entitled  to 
recover  against  the  owner  of  the  vessel  which  was  in  the 
wrong,  because  "the  negligence  of  the  party  injured  did  not 
in  any  degree  contribute  to  the  immediate  cause  of  the 
accident :  "  Greenland  v.  CliaiMn,  5  Ex.  243. 

If  the  plaintiff's  lumber  yard  had  been  a  short  distance 
from  the  track,  say  ten  or  twenty  feet  from  it,  and  upon 
liis  own  land,  and  the  accident  had  happened,  could  it  be 
said  he  was  contributory  to  his  own  injury,  because  he  had 
piled  his  lumber  so  near  to  the  road  track  of  the  defendants' 
engine,  or  because  he  had  not  proper  appliances  of  hose 
and  water,  and  watchmen  to  save  or  protect  his  lumber  in 
case  of  fire  from  their  engines  ? 

I  think,  however  reckless  the  plaintiff  may  have 
been  in  risking  so  much  property  in  so  dangerous  a 
place,  and  however  culpable  because  of  his  imprudence, 
it  would  afford  no  defence  to  the  action  in  case  negligence 
was  proved  against  the  defendants,  because  the  plaintiff's 
conduct  or  imprudence  could  not  be  said  to  lead  to  or 
bring  about  the  damage  he  had  suffered,  and  was  not  the 
immediate  and  proximate  cause  of  it,  but  was  the  conse- 
quence of  the  defendants'  negligence ;  and  as  the  plaintiff 
in  no  way  contributed  to  bring  that  act  about  he  cannot 
be  made  to  bear  the  blame  of  it  by  having  it  shifted  from 
tbe  defendants  to  himself. 
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Contributory  negligence  exists  when  a  person  injured 
has  wrongfully  done  or  omitted  to  do  an  act  which  it  was 
his  duty  to  do,  or  not  to  do,  by  reason  of  which  the 
culpable  conduct  of  another,  which  has  caused  the  injury, 
would  not  have  occasioned  it  but  for  the  concurring 
wrongful  act  or  omission  of  the  person  injured. 

Applying  these  considerations  to  this  case,  can  it  be  said 
the  plaintiff,  who  piled  his  lumber  voluntarily  upon  the 
defendants'  land,  and  in  such  close  proximity  to  the  passing 
engines — but  with  the  defendants'  consent,  given  and  acted 
upon  for  many  years  before,  and  up  to  the  happening  of 
this  unfortunate  accident — is  in  any  other  or  worse  position 
as  to  his  rights  and  duties  with  respect  to  his  lumber  with 
regard  to  the  defendants  than  if  the  lumber  had  been 
piled  upon  the  plaintiff's  own  land  ?  Was  it  his  duty  towards 
the  defendants  to  keep  hose  and  water,  or  watchmen  to 
protect  the  lumber  from  fire  from  the  defendants'  engines  ? 
And  if  he  did  not,  and  such  means  of  preservation  would 
have  saved  the  lumber  from  the  fire,  was  the  plaintiff,  by 
not  doing  so,  guilty  of  contributory  negligence  ? 

I  think  the  plaintiff  is  as  much  entitled  to  be  protected 
against  the  defendants'  negligence  in  the  case  of  fire  which 
destroyed  his  lumber,  although  it  was  piled  on  the  defend- 
ants' ground  and  very  near  to  the  engines  as  they  passed  ; 
and  that  the  plaintiff  was  not  more  bound  to  protect  his 
lumber  while  so  piled,  against  the  defendants'  negligence 
than  if  it  had  been  piled  upon  his  own  property ;  and  as  a 
consequence  his  omission  to  do  so,  however  imprudent 
towards  himself,  cannot  be  charged  upon  him  as  con- 
tributory negligence,  and  is  not  therefore  an  answer  to 
this  action. 

I  have  considered  this  part  of  the  case  as  if  the  plaintifi^ 
had  done  nothing  towards  providing  water  or  other  means 
to  save  his  lumber  from  fire  from  the  engines,  but  it  was 
proved  clearly  the  plaintiff*  had  a  watchman  night  and  day 
upon  the  track,  following  along  after  each  train  passed  to 
look  if  fire  had  been  thro^m  out  by  the  engine,  and  that 
the  watchman  followed  after  the  No.  5  engine  as  it  passed 
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through  the  yard,  just  before  the  breaking  out  of  the  fire, 
to  look  if  fire  had  fallen  from  it,  and  he  did  not  discover 
any.  It  was  proved  also  the  plaintiff  had  barrels  of  water 
placed  in  different  parts  of  the  lumber  yard  to  be  used  in 
case  of  fire.  As  to  the  water  however  the  jury  found  the 
plaintiff  had  not  provided  sufficient  appliances.  In  case 
therefore  anything  might  have  turned  upon  that  finding 
the  case  has  been  considered  as  if  no  means  of  precaution 
against  fire  had  been  taken  by  the  plaintiff,  and  putting 
the  case  upon  that  ground,  I  am  of  opinion  the  plaintifi*  is 
not  defeated  of  his  action  by  not  having  done  so. 

The  case  of  Powell  v.  Fall,  L.  R  5  Q.  B.  D.  597,  in 
appeal  shews  railway  companies,  so  far  as  the  judgment  of 
Bramwell,  L.  J.,  is  concerned,  are  governed  by  stricter  rules 
than  have  commonly  been  laid  down. 

I  have  no  doubt  in  my  mind,  the  fire  which  did  the 
mischief  came  from  the  defendants'  engine ;  and  whatever 
may  be  said  as  to  the  position  of  the  cone  in  the  stack,  and 
the  bonnet  rim  not  fitting  properly  in  its  bed,  these 
were  matters  for  the  jury,  and  it  is  impossible  to  say  the 
finding  of  the  jury  was  not  warranted  by  the  evidence. 
There  is  great  reason  to  believe  the  fire  did  come  from  that 
bonnet  rim,  although  the  fact  is  not  just  as  directly 
expressed  by  the  jury  as  it  might  have  been. 

Mr.  Bethune  has  objected  that  the  learned  Judge  put 
the  fifth  question  to  the  jury  after  they  had  rendered  their 
verdict  and  given  their  answers  to  the  other  questions^  and 
after  the  learned  Judge  had  been  moved  for  judgment  upon 
such  other  answers.  I  think,  while  the  parties  and  counsel 
are  still  present,  and  the  jur}^  have  not  left  the  Court 
room,  that  the  Judge  can  rectify  anything  which  requires 
correction,  alteration,  or  is  a  necessary  addition,  if  the 
case  would  have  been  somewhat  imperfect  without  such  a 
finding,  and  that  the  learned  Judge  was  warranted  in 
what  he  did.  I  may  refer  to  Rex  v.  Parkin,  1  Moo.  C.  C. 
45  :  Eegina  v.  Vodden,  6  Cox  C.  C.  226.  It  was  not 
argued  before  us — nor  so  far  as  I  can  see  at  the  trial,  that 
the  lumber  being  piled  three  or  four  feet  higher  than  the 
44 — VOL.  xxxii.  c.  p.  D. 
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top  of  the  smoke  stack,  made  it  almost  impossible  for  any 
spark,  however  small,  to  escape  from  the  bonnet  without 
striking  against  or  lodging  in  the  lumber — and  that  such  a 
mode  of  piling  lumber  was  evidence  of  contributory  negli- 
gence— for  it  certainly  impeded  the  free  use  of  the  defen- 
dants' engine  to  an  extraordinary  degree. 

Upon  the  whole,  after  the  most  carefid  perusal  of  the 
•evidence  and  careful  consideration  of  the  whole  case,  I  am 
obliged  to  say  the  rule  should  be  discharged,  and  of  course 
with  costs. 

Galt,  J. — After  the  careful  statement  of  the  evidence 
made  by  the  Chief  Justice,  it  is  unnecessary  for  me  to  refer 
to  it.  I  have  carefullj^  read  the  testimony  given  at  the 
trial,  especially  in  reference  to  the  findings  of  the  jury,  and 
the  charge  of  the  learned  Judge,  in  which  I  fully  concur. 

The  questions  submitted  to  the  jury,  and  the  answers 
given  by  them,  on  which  the  verdict  was  rendered  were — 

1st.  How  did  the  fire  occur — from  sparks  or  cinders  cast 
out  by  the  locomotive  or  from  some  other  cause  Answer. 
— We  think  the  fire  occurred  from  sparks  cast  by  the  loco- 
motive. 

In  my  opinion  this  answer  is  sustained  by  the  evidence. 

2nd.  If  you  find  the  fire  was  caused  by  fire  cast  out  by 
locomotive,  did  it  come  from  the  smoke  stack  or  the  ash 
pan  ?    Answer. — From  the  smoke  stack. 

The  position  of  the  fire  when  it  was  first  discovered,  and 
the  evidence  of  Coleman  as  to  his  following  the  engine 
after  its  passage  through  the  yard,  supports  this  finding. 

3rd.  If  you  find  that  it  came  from  the  smoke  stack,  was 
it  from  any  imperfection  in  the  construction  of  the  stack, 
or  from  the  way  in  which  it  was  managed  by  those  who 
were  in  charge  of  the  train  ?  Answer. — Imperfection  in 
the  stack. 

4th.  If  you  find  it  was  from  any  imperfection  in  the 
construction,  state  what  the  imperfection  was — was  the 
netting  too  large,  the  open  or  unfastened  bonnet  improper, 
or  was  the  cone  too  close  to  the  netting.  Answer. — Cone 
too  close  to  netting. 
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oth.  Was  the  bonnet  rim  fitted  to  the  bed  ?  Answer. — 
We  think  not  so  completely  as  it  should  have  been. 

lObh.  Would  there  be  more  substantial  danger  of  fire  from 
a  bonnet  provided  with  the  mesh  of  the  size  of  that  used 
by  the  defendants,  than  from  that  used  by  the  Northern 
Railway,  which  appears  to  be  the  smallest  in  use  ? ,  Ans. 
Yes. 

11th.  Were  the  defendants,  in  your  opinion,  guilty  of 
negligence  in  using  such  a  mesh      Ans.  No. 

It  was  upon  these  answers,  (exclusive  of  the  question  of 
contributory  negligence)  the  verdict  was  given. 

While  I  concur  in  the  judgment  of  the  learned  Chief  Jus- 
tice in  all  respects,  I  cannot  refrain  from  saying  the  verdict 
is  not  entirely  satisfactory,  as'  the  jury  have  not  found 
expressly  the  fire  Avas  caused  by  the  imperfection  arising 
from  what  they  find  was  "  imperfection  in  the  stack,  viz., 
from  the  cone  being  too  high,  or  the  bonnet  not  being 
fitted  as  completely  as  it  should  have  been,"  or  from  the 
mesh,  in  the  use  of  which  they  have  found  the  defendants 
were  not  guilty  of  negligence.  If  they  were  of  opinion  the 
misfortune  arose  from  the  former,  the  defendants  are 
responsible,  but  not  so  if  it  was  occasioned  by  the  latter. 

I  agree,  however,  with  the  Chief  Justice,  for  the  reasons 
given  by  him,  in  thinking  this  result  must  have  been 
present  to  the  minds  of  the  jury  when  they  gave  their 
verdict  in  favour  of  the  plaintiff,  more  especially  as  they 
bad  been  fully  instructed  by  the  learned  Judge  in  his 
charge  as  to  the  position  and  responsibility  of  the  defendants, 

OSLER,  J.,  concurred. 

Order  discharged. 
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MEMORANDA. 

During  this  term  the  following  gentlemen  were  called 
to  the  Bar  : — 

Edwin  Taylour  English,  Adam  Johnston,  Daniel 
Johnson  Lynch,  John  Arthur  Mowat,  George  James 
Sherry,  Benjamin  Franklin  Justin,  Thomas  Ambrose 
GoRHAM,  Charles  Rankin  Gould,  James  Lane,  William 
James  Cooper,  Robert  McGee,  Henry  Mason,  William 
Johnston,  Albert  Edward  Wilkes,  George  Frederick 
Jelfs,  Henry  Joseph  Dexter,  Stewart  Mason,  Donald 
McMaster,  Henry  Gordon  McKenzie. 


(  349  ) 


IN  THE  HIGH  COURT  OF  JUSTICE. 

COMMON  PLEAS  DIVISION. 


EASTER  SITTINGS,  45  VICTORIA,  1882. 
From  May  \^  to  June  3. 


Present : 

The  Hon.  Adam  Wilson,  C.  J.,  President. 
"    Thomas  Galt,  J. 
"      "    Featheeston  Osler,  J. 


ROSENBERGER  ET  AL.  V.  ThE  GrAND  TrUNK  RAILWAY 

Company. 

Railways — Failure  to  sound  luhisile,  &c. — Accident  through  horse  tahing 
fright — C.  S.  C.  ch.  66,  sec.  104 — Findings — Evidence. 

Held,  Wilson,  C.  J.,  dissenting,  that  the  C.  S.  C.  ch.  66,  sec.  104, 
which  renders  the  company  liable  for  damages  sustained  through  the 
omission  to  sound  the  whistle  or  ring  the  bell  on  approaching  a  railway- 
crossing,  is  not  restricted  to  injuries  caused  by  actual  collision,  but 
extends  to  the  case,  as  here,  of  a  horse  being  brought  near  the  crossing 
and  taking  fright  at  the  appearance  or  noise  of  the  train. 

The  jury,  in  answer  to  the  question,  "  If  the  plaintiff  had  known  that  the 
train  was  coming,  would  they  have  stopped  their  horse  further  from  the 
railway  than  they  did  ?"  said  "  Yes." 

Held,  that  though  this  was  not  very  definite,  yet  taken  with  the  evidence 
on  which  the  jury  acted,  it  was  sufficient. 

The  case,  as  appeared  in  the  statement  of  claim  was,  that 
on  the  evening  of  the  9th  of  June  1881,  the  plaintiffs  were 
proceeding  from  Berlin  to  Waterloo,  in  a  one  horse  carriage 
on  the  public  highway.  It  was  necessary  the  plaintiffs 
should  cross  the  defendants'  railway  in  Berlin  where  the 
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railway  crosses  the  highway  on  a  level  with  the  highway. 
The  plaintiff  proceeded  upon  the  highway  to  within  a  very 
short  distance  of  the  railway  where  it  crosses  the  highway^ 
when  a  train  upon  the  railway  in  charge  of  the  defendants' 
servants  came  along  the  railw^ay  and  proceeded  to  cros& 
the  highway,  without  giving  the  warning  or  signal  of  the 
approach  of  the  train  as  required  by  the  statute  in  that 
behalf,  and  when  the  train  had  gone  partly  across  the 
highway  the  whistle  upon  the  engine  attached  to  the  train 
was  then  for  the  first  time  sounded,  and  the  horse  which 
the  plaintiffs  were  driving  took  fright  at  the  very  close, 
unexpected,  and  sudden  appearance  of  the  train,  became^ 
unmanageable,  and  upset  the  carriage,  and  the  plaintiffs 
were  violently  thrown  to  the  ground,  and  the  carriage  was 
broken  and  the  horse  ran  away,  although  during  all  the 
time  the  plaintiffs  drove  the  horse  with  reasonable  care 
and  skill. 

Another  statement  of  claim  was,  that  while  the  plaintiffs 
were  proceeding  upon  the  highway  as  aforesaid,  the 
defendants'  train  was  being  rapidly  driven  along  and  over 
the  railway ;  and  thereupon  it  became  and  was  the  duty  of 
the  defendants  to  ring  the  bell  or  sound  the  whistle  which 
was  upon  the  engine,  at  least  eighty  yards  from  the  place 
where  the  railway  crosses  the  highway,  and  to  keep  the 
bell  ringing  or  the  whistle  sounding  at  short  intervals  until 
the  engine  had  crossed  the  highway,  to  warn  persons 
travelling  along  the  highway  of  the  approach  of  the  train ;, 
but  the  defendants  did  not,  nor  did  any  other  person,  ring 
the  bell  or  sound  the  whistle  when  approaching  the  cross- 
ing, either  at  or  within  the  distance  of  eighty  yards  from 
the  point  of  intersection  or  crossing,  but  neglected  so  to  do,, 
by  reason  whereof  the  plaintiffs  were  not  warned  of  the 
approach  of  the  train.  And  no  bell  was  rung  or  whistle 
sounded  until  the  train  was  partly  across  the  highway,, 
when  the  horse  immediately  took  fright  and  became 
unmanageable,  through  no  fault  of  the  plaintiffs,  and 
entirely  in  consequence  of  the  said  negligence  and  care- 
lessness of  the  servants  of  the  defendants. 
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A  third  statement  of  claim  was,  that  because  no  warning 
of  the  train  was  given  as  aforesaid,  the  plaintiffs  had 
reason  to  suppose  that  no  train  was  then  approaching  the 
railway  crossing,  and  being  theiefore  ignorant  of  their 
danger  and  unable  to  see  or  hear  any  approaching  train^ 
and  believing  no  train  was  coming,  the  plaintiffs  drove 
with  due  care  much  nearer  and  closer  to  the  railway  cross- 
ing than  than  they  would  have  gone  on  the  occasion  afore- 
said if  they  had  been  warned  of  the  approach  of  the  train^ 
and  immediately,  when  the  plaintiffs  had  proceeded  to 
within  a  very  short  distance  of  the  railway,  the  train  came 
suddenly  upon  the  highway,  and  the  horse  took  fright  at 
the  said  train,  so  that  the  horse  became  unmaDageable  and 
upset  the  carriage,  and  the  plaintiffs  then  received  the 
injuries  afterwards  mentioned,  and  it  was  by  reason  of 
such  neglect  to  ring  the  bell  or  sound  the  whistle  that  the 
plaintiffs  sustained  the  said  damages. 

The  injuries  were  afterwards  detailed  in  a  separate 
paragraph. 

Statement  of  defence :  General  issue  by  statute. 
The  evidence,  so  far  as  material,  is  set  out  in  the 
judgment. 

In  Easter  Sittings,  May  18,  1882,  BetJmne,  Q.C.,  obtained 
an  order  nisi  calling  upon  the  plaintiffs  to  shew  cause  why 
the  judgment  rendered  for  the  plaintiffs,  and  the  findings 
or  verdict  of  the  jury  on  which  the  said  judgment  is  based, 
should  not  be  set  aside,  and  a  judgment  entered  for  the 
defendants,  on  the  ground  that  the  plaintiffs  cannot  main- 
tain an  action,  as  the  defendants  did  not  owe  any  duty  to 
sound  the  bell  or  whistle  so  far  as  the  plaintiffs  were  con- 
cerned, and  on  the  ground  that  it  is  not  established  that 
the  injury  to  the  plaintiffs  complained  of  was  caused  by 
the  omission  of  the  defendants  to  give  the  signal  referred 
to,  and  on  the  ground  that  the  omission  to  give  the  signal 
was  not  the  proximate  cause  of  the  injury  ;  or  why  the 
said  findings  should  not  be  set  aside  and  a  new  trial  had 
between  the  parties,  on  the  ground  that  the  findings  are 
against  law,  evidence,  and  the  weight  of  evidence. 
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During  the  same  sittings,  May  26,  1882,  Bethune,  Q.  C, 
supported   the  order.     The  question  here  arises  under 
sec.    104  of  C.  S.    C.  ch,  66.     It  is  quite  clear  that 
the  iinmediate  cause  of  the  accident  was  the  sudden 
appearance  or  rumbling  noise  of  the  train  frightening  the 
■  horse.     The  running  of   engines   and  trains  is  made 
lawful  by  statute,  so  that  the  appearance  or  the  rumbling 
noise  of  the  train  would  not  per  se  be  actionable.  The 
learned  Judge  seemed  to  think  that  the  omission  to  give 
the  necessary  signals  made  it  unlawful  for  the  train 
to  approach  the  highway;  but  even  if  this  were  so,  the 
negligence  would  be  too  remote  to  be  considered  the 
proximate  cause  of  the   injury :   Sharp  v.    Powell,  L. 
R.  7  C.  P.  253.    The  section,  however,  only .  applies  to 
an  accident  caused  by  an  actual  collision.    The  whole 
.  effect  of  the  section  is,  to  warn  persons  who  are  on  the 
highway,  and  are  about  to  use  the  track  by  crossing  it. 
If  any  other  construction  is  placed  on  the  section,  there 
would  be  no  limit  to  the  company's  liability.    The  cases 
in  our  ov/n   Courts   have  all  been  cases   of  collision. 
Assuming  that  an  action  will  lie  in  such  a  case  as  this,  there 
was  no  finding  of  the  jury  which  would  justfy  a  recovery. 
The  jury  in  effect  found  that  the  plaintiffs  would  have 
stopped  their  horse  further  away  from  the  crossing  if  they 
had  heard  the  signals ;  but  they  do  not  say  how  far  away, 
and,  if  further  away,  that  the  accident  would  not  have  hap- 
pened.   The  plaintiffs  in  their  evidence  state  that  it  would 
not  have  been  safe  for  them  to  approach  nearer  than  a 
quarter  of  a  mile  from  the  crossing,  but  the  evidence  shews 
,  that  even  if  they  had  heard  the  signals,  they  would  have 
been  nearer  than  that.    There  was  clear  affirmative  evi- 
dence given  that  the  whistle  was  sounded  and  bell  rung. 
The  only  evidence  opposed  to  it  is  the  evidence  of  persons 
who  say  they  did  not  hear  the  signals.    It  is  quite  con- 
sistent that  the  signals  may  have  been  given,  and  yet  not 
have  been  heard,    Very  little  weight  can  be  attached  to 
evidence  of  this  negative  character  in  the  face  of  the  clear 
and  distinct  evidence  of  the  act  having  been  done  :  Dublin, 
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<tc.,  R.  W.  Co.  V.  Slattery,  L.  K  3  App.  1155,  1167.  There 
certainly  should  be  a  new  trial,  in  any  event,  as  the  verdict 
is  clearly  against  the  evidence  and  the  weight  of  evidence. 

Ward  Botvlhy,  (of  Berlin,)  shewed  cause.    By  the  C.  S. 
C.  ch.  6,  sec.  104,  the  railway  companies   are  directed 
at  those  particular  points  where  the  railway  crosses  the 
highway  to  take  especial  precautions  to  notify  those  using 
the  highway  of  the  approach  of  a  train,  which  precautions 
are  for  the  benefit  of  all  persons  rightfully  using  the  high- 
way and  most  liable  to  be  injured  by  the  neglect  to  give 
the  requisite  signals.    The  jury  have  found,  and  the  evi- 
dence fully  warrants  their  finding,  that  the  defendants 
neglected  to  give  the  signals  by  bell  or  whistle.    The  only 
question  then  is,  are  the  company  responsible  therefor  to 
the  plaintifis.    The  American  cases,  which  were  decided 
on  statutes  similar  to  ours,  and  in  the  case  of  level  cross- 
ings, are  decisive  on  this  point ;  and  they  further  shew  that 
the  neoiio-ence  is  not  too  remote  to  be  considered  a  cause 
of  the  injury  :  Korton  v.  Eastern  R.  W.  Co.,  113  Mass.  366  ; 
Pollock  V.  Eastern  R.  W.  Co.,  124  Mass.  158 ;  Prescott  v. 
Eastern  R.  W.  Co.,  113  Mass.  370  note.    The  first  of  these 
cases  expressly  states  that  the  same  result  has  been  reached 
by  the  Courts  in  the  other  States.    The  cases  which  would 
appear  to  be  opposed  to  this  view  are  clearly  distinguish- 
able.   In  Flint  v.  Norwich  and  Worcester  R.  W.  Co.,  110 
Mass.  222,  the  plaintiff  could  have  seen  the  approaching 
train.    In  Philadelphia,  ^c,  R.  W.  Co.  v.  Stinger,  78  Penn. 
219,  the  case  turned  on  the  question  of  contributory  negli- 
gence, and  there  was  no  statute  such  as  ours,  and  the  reason- 
ing of  the  case  is  in  the  plaintiffs'  favour.  In  Favor  y.  Boston 
<&c.,  R.  W.  Co.,  114  Mass.  350,  it  was  not  the  case  of  a  level 
crossing,  but  the  train  passed  over  a  bridge  under  which 
the  horse  was  when  frightened.     The  penalty  of  $8, 
imposed  by  the  statute,  makes  the  use  o  f  the  highway  by 
the  railway  without  having  given  the  required  signals 
unlawful  although  no  accident  may  have  happened.  The 
case  of  Harris  v.  Nohhs,  L.  R.  3  Ex.  D.  268,  is  very  much 
in  point.    A  van  with  a  steam-plough  was  left  for  the 
45 — VOL.  XXXII  c,  p.  D. 
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night  on  the  grassy  side  of  the  highway,  at  which  a 
vicious  horse  took  fright  and  kicked  the  driver.  It  was 
held  that  the  unauthorized  and  dangerous  user  of  the  high- 
way 'by  the  van  and  steam-plough  was  the  proximate 
cause  of  the  injury.  The  cases  shew  that,  if  an  act  be  done 
upon  any  part  of  the  highway  which  is  not  a  part  of  the 
lawful  and  reasonable  user  of  it,  and  which  has  the  effect 
of  endangering  its  use  to  others,  and  damage  results  from 
such  use  in  the  course  of  a  lawful  user  of  the  highway,  an 
action  will  lie  for  such  damage ;  and  the  statutory  penalty 
of  $8  imposed  on  the  defendants  for  their  neglect  to  give 
signals  brings  the  case  within  that  class  of  cases,  because 
the  train  was  then  unlawfully  on  the  highway,  for  which 
the  company  could  be  fined.  He  referred  also  to  Toms  v. 
Corporation  of  Whitby,  35  U.  C.  R.  195  ;  Shields  v.  Grand 
Trunk  B.  W.  Go.,  7  C.  P.  Ill ;  Tyson  v.  Grand  Trunk  K 
F.  Co.,  20  U.  C.  R.  256 ;  Miller  v.  Grand  Trunk  R.  W.Co., 
25  C.  P.  389  ;  Wakefield  v.  Connecticut,  &c.,  R.  W.  Co., 
37  Verm.  330 ;  0:  J.  Act,  Rule  321  ;  Maclennan's  Judi- 
cature Act,  p.  278;  Hamilton  v.  Johnston,  L.  R.  5  Q.  B. 
D.  63. 

June  23,  1882,  Wilson,  C.  J.— The  first  statement  of 
claim  is  not  very  well  framed.  It  states  as  the  ground  of 
complaint  that  warning  was  not  given  when  the  railway 
train  proceeded  to  cross  the  highway,  but  when  the  train 
had  partly  crossed  the  highway  the  whistle  was  sounded 
for  the  first  time,  and  that  the  plaintiffs'  horse  took  fright 
at  the  very  close,  unexpected,  and  sudden  appearance  of 
the  train,  &;c.  What  was  meant,  I  presume,  to  be  stated 
was  that  warning  was  not  given  at  the  distance  of  eighty 
rods  from  the  crossing  and  continued  at  short  intervals 
until  the  engine  had  crossed  the  highway,  and  that  the 
plaintiffs  from  want  of  that  warning  drove  on  to  within 
such  a  distance  of  the  crossing,  that  when  the  whistle  was 
sounded  at  the  crossing  the  whistling  and  the  sudden  and 
unexpected  appearance  of  the  train  frightened  the  horse, 
&c.    The  statement  represents  the  horse  to  have  been 
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frightened  by  the  appearance  of  the  train,  without  shew- 
ing the  whistling  or  want  of  whistling  had  anything  to  do 
with  the  plaintiffs  being  where  they  were  when  the  horse 
was  frightened,  or  with  the  fright  of  the  horse. 

The  second  statement  of  claim  alleges  the  defendants' 
liability  to  be  to  ring  the  bell  or  sound  the  whistle,  and  to 
keep  up  such  ringing  and  sounding  for  at  least  eighty  rods 
before  coming  to  the  crossing,  at  short  intervals,  until  the 
crossing  has  been  made.  "  to  warn  persons  travelling  along 
the  highway  of  the  approach  of  the  train." 

That  is  a  very  large  responsibility  if  it  be  the  law.  The 
statement  contains  no  allegation  that  the  plaintiffs  were 
induced  to  be  so  near  the  train  as  they  were  by  the  want  of 
such  warning ;  nor  does  it  say  what  it  was  that  frightened 
the  horse,  unless  it  can  be  inferred  that  it  was  the  blowing: 
of  the  whistle  Avhen  the  train  was  partly  across  the  high- 
way, Avhich  was  a  perfectly  legal  act  at  that  time  and  place,, 
so  long  as  it  was  not  wantonly  done  to  frighten  the  plain- 
tiffs' horse. 

The  third  statement  of  claim  describes  the  facts  nearly, 
I  suppose,  as  the  plaintiffs  mean  to  represent  them. 

Their  case  then  is,  that  the  plaintiffs  ^vere  about  to  cross 
the  railway  along  and  upon  the  highway.  (The  plain- 
tiffs, however,  allege  that  fact  no  other  way  than  that 
they  were  "  proceeding  from  Berlin  to  Waterloo,"  and 
"it  was  necessary  to  cross  the  railway.")  The  defen- 
dants' train  was  approaching  the  crossing  while  the  plain- 
tiffs were  also  approaching  it.  The  defendants  did  not 
sound  either  bell  or  whistle  at  a  distance  of  at  least 
eighty  rods  before  coming  to  the  crossing,  and  did  nof> 
continue  such  sounding  at  short  intervals  until  after  pass- 
ing the  crossing,  as  it  was  their  duty  to  do  "  to  warn 
persons  travelling  along  the  highway  of  the  approach  of 
the  train ;"  and  the  plaintiffs  not  having  such  warning, 
and  not  knowing  the  train  was  approaching  the  crossing, 
drove  on  to  within  a  very  short  distance  of  it,  and  much 
nearer  the  crossing  than  they  would  have  gone  if  they 
had  known,  or  if  they  had  received  warning  of  the  ap- 
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proach  of  the  train,  when  the  train  drove  along  the  cross- 
ing at  great  speed  and  with  great  noise,  and  sounded  the 
whistle  at  the  crossing,  which  sudden  and  unexpected 
appearance  of  the  train,  and  the  noise  it  made  and  the 
whistling  so  frightened  the  horse,  &c. 

And  the  question,  in  my  view  of  the  pleadings  is,  does 
this  statement  constitute  a  sufficient  claim  in  law  for 
compensation  to  be  made  to  the  plaintiffs  by  the  defen- 
dants for  the  injuries  the  plaintiffs  there  sustained  ? 

The  C.  S.  C.  ch.  66,  sec.  104,  requires  "  The  bell  shall  be 
rung,  or  the  whistle  sounded  at  the  distance  of  at  least 
eighty  rods  from  every  place  where  the  railway  crosses 
any  highway,  and  be  kept  ringing  or  be  sounded  at  short 
intervals  until  the  engine  has  crossed  sucb  highway,  under 
a  penalty  of  eight  dollars  for  every  neglect  thereof,  to  be 
paid  by  the  company,  who  shall  also  be  liable  for  all  dam- 
ages sustained  by  any  person  by  reaso-n  of  such  neglect, 
one  half  of  which  penalty  and  damages  shall  be  chargeable 
to  and  collected  by  the  company  from  the  engineer  having 
-charge  of  such  engine,  and  neglecting  to  sound  the  whistle 
or  ring  the  bell  as  aforesaid." 

What  is  the  object  of  this  enactment  ?  What  is  it  the 
ringing  of  the  bell  or  the  sounding  of  the  whistle  is  required 
for  by  the  statute  ?  Is  it  "  to  warn  all  persons  travelling 
on  the  highway  of  the  approach  of  the  train,"  or  is  it 
intended  to  warn  those  persons  only  who  are  upon  the 
highway,  and  are  about  to  use  it  hy  crossing  the  railway 
track  ? 

If  it  be  intended  to  notify  all  persons  upon  the  highway 
that  a  train  is  approaching,  although  such  persons  do  not 
purpose  crossing  the  track,  then  all  persons  who  are  driv- 
ing at  a  time  when  the  train  is  within  eighty  rods  of  the 
crossing,  and  at  which  time  no  bell  or  whistle  is  sounded, 
and  whose  horses  are  frightened  and  cause  or  suffer  injury 
by  fright  arising  from  the  appearance  or  noise  of  the  train, 
are  entitled  to  be  compensated  by  the  company  for  such 
injury  whether  such  persons  are  driving  parallel  or  ver- 
tically to  or  from  the  railway  track,  so  long  as  they  are 
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within  such  a  distance,  however  far  that  may  be  from  the 
train,  that  their  horses  have  in  fact  been  frightened. 

Such  a  case  will  apply  to  a  person  driving  towards  his 
own  home  in  the  direction  of  the  railway,  but  not  across 
it ;  to  a  person  who  has  fastened  his  horse  on  the  highway; 
to  one  who  has  ah'eady  crossed  the  track  and  is  driving 
from  it,  and  is  100  or  200  feet  from  it  at  the  time  of  the 
fright  of  his  horse  ;  and  it  leaves  unprovided  for  the  case  of 
one  driving  close  and  parallel  to  the  railway  line,  every 
where  else  out  of  the  limits  of  the  eighty  rods — and  there 
are  many  such  places  in  the  province — and  even  where  the 
railway  run^  along  part  of  the  very  highway  upon  which 
the  traveller  is ;  the  case  also  of  the  farmer  in  his  field 
who  is  working  his  team  close  to  the  line  of  railway,  to 
the  case  of  those  who  are  in  the  proximity  of  the  train 
when  it  leaves  the  crossing,  because  it  is  only  when  trains 
are  approaching  a  crossing,  not  when  they  are  leaving, 
that  they  are  required  to  give  warning ;  and  to  the  case  of 
those  who  are  driving  over  or  under  railwaj^s. 

I  do  not,  therefore,  think  it  can  be  required  that  trains 
shall  give  such  notice  for  any  other  purpose  than  to  warn 
those  persons  who,  whether  they  are  upon  the  highway  or 
not  before  they  go  upon  the  track,  are  about  to  use  the 
highway  by  crossing  the  track.  The  company  are  not 
answerable  for  horses  or  persons  being  frightened  by  the 
sudden  or  unexpected  appearance  of  the  train  without 
warning,  for  its  appearance  would  be  equally  sudden  and 
unexpected,  although  stock  still,  if  it  had  not  been  before 
observed.  And  if  the  driver  of  a  horse  is  to  be  compen- 
sated in  such  cases  for  the  fright  of  his  horse,  and  the 
damage  happening  from  it,  an  over-sensitive  person  who  is 
alarmed  by  the  sudden  and  unexpected  vision  of  the  train,, 
and  who  jerks  or  twists  himself  or  herself  in  some  way,, 
must  be  as  much  entitled  to  compensation,  although  100 
or  200  feet  distant  from  that  object  of  alarm. 

If,  however,  it  is  intended  to  notify  only  those  person,^ 
who  are  about  to  use  the  highway  at  the  crossing  of  the 
approach  of  the  train,  and  it  is  confined  to  such  persons 
only,  what  is  it  designed  to  guard  them  from  ? 
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Is  it  from  collision  only,  or  from  the  chance  or  danger  of 
fright  by  approaching  too  near  the  train  while  it  is  passing 
the  crossing  ?  If  it  is  from  the  chance  or  clanger  of  fright 
to  thepaselves  or  their  horses,  in  case  they  approach  too 
near  to  the  track,  they  are  in  that  respect — although  they 
propose  to  use  the  crossing — just  in  the  like  case  with 
those  persons  who  have  gone  within  the  same  distance  of 
the  track,  but  do  not  intend  to  cross  it,  or  who  have 
ah^eady  crossed  it ;  and  if  the  latter  class  of  persons  are 
not  entitled  to  compensation  for  injury  from  fright  sus- 
tained at  a  distance  from  the  crossing,  the  former  class 
should  not  be  entitled  to  it  either. 

In  my  opinion  the  statutory  provision  was  made  to  guard 
against  collisions  only  by  the,  two  approaching  and  oppos- 
ing bodies  at  the  point  at  which  they  may  come  into 
contact,  and  at  which  point  they  have  equal  and  common 
•rights.  The  company  will  certainly  be  liable  if  they  stop 
the  passage  of  the  highway  by  keeping  their  train  upon 
it,  or  by  keeping  their  train  or  engine  so  close  to  the  place 
of  travel  that  horses  or  persons  are  alarmed  by  it,  and 
are  thereby  prevented  from  using  the  highway  ;  but  in 
these  cases  there  is  a  positive  wrong  on  the  part  of  the 
company  by  an  actual  obstruction  and  nuisance  to  the 
highway. 

If  a  train  be  upon  or  just  past  the  highway,  and  a  driver 
and  his  horse  approach  it  while  it  is  at  rest,  the  horse  may 
get  frightened  when  it  moves,  yet  the  driver,  if  injured, 
cannot  claim  compensation  because  it  is  the  approaching 
train  only  which  has  to  sound  the  bell  or  whistle,  that  is,  the 
train  is  to  sound  the  bell  or  whistle  "  until  the  engine  has 
crossed  the  highway." 

Why  then  should  compensation  be  given  for  injury 
happening  from  a  horse  being  frightened  by  a  train  ap- 
proaching a  crossing,  more  than  in  the  case  of  a  train  start- 
ing from  such  crossing  ?  It  is  said  because  the  statute 
requires  the  warning  to  be  given  when  a  train  is  approach- 
ing a  crossing,  and  the  neglect  to  give  it  is  such  an  omission 
of  legal  duty  on  the  part  of  the  company  that  they  are 
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answerable  for  all  consequences  arising  from  such  neglect. 
The  question  is  still,  to  whom  and  for  what  purpose  is  that 
duty  owing  ?  And  I  answer,  to  those  persons  who  are 
about  to  cross  the  track,  in  case  of  a  collision. 

It  may  be  said  the  plaintiffs  must  be  entitled  to  recover 
in  this  action,  although  their  horse  was  frightened  at  the 
distance  of  116  feet  from  the  crossino-  because  there  must 
be  some  distance,  say  of  only  two  feet,  from  the  train,  to 
which  if  the  horse  be  brought  from  the  want  of  warning  and 
is  frightened  and  occasions  injury  by  such  extreme  nearness 
to  it,  it  will  be  admitted  there  must  be  a  right  of  recovery, 
and  if  any  distance  however  small  be  once  admitted  within 
which  if  the  horse  be  so  brought  without  warning  that 
will  give  a  ground  of  action,  that  it  must  be  a  question  for 
the  jur}^  whether  two  feet  or  116  feet  or  even  twice  that 
distance  will  entitle  the  party  to  maintain  the  action,  and 
that  in  such  a  case  the  question  whether  a  cause  of 
action  is  or  is  not  proved,  is  one  of  fact  for  the  jury  and 
not  one  of  law  for  the  Court. 

I  do  not  assent  to  that  argument,  and  besides  it  is 
impossible  to  provide  for  every  imaginable  case,  however 
desirable  it  may  be  to  do  so. 

If  it  were  attempted  it  would  be  almost  impossible  for 
the  engineer  to  observe  all  that  was  required  of  him,  and 
many  embarrassing  restrictions  would  be  found  seriously 
to  impair  the  usefulness  and  necessity  of  railway  travelling. 

Part  of  the  complaint  in  the  action  is,  that  the  whistle 
not  having  sounded  before,  was  sounded  unexpectedly  at 
the  crossing.  But  sounding  the  whistle  at  such  a  time  and 
place  was  not  improper,  as  before  stated,  unless  it  was 
wantonly  or  needlessly  done,  which  is  not  alleged  :  Phila- 
delphia, d&c,  R.  W.  Co.  V.  Stinger,  78  Penn.  219. 

I  have  considered  also  the  other  American  decisions 
referred  to  by  Mr.  Bowlby,  particularly  Wakefield  v. 
Connecticut  <&c.  R.  W.  Co.  37  Vermont  830  ;  Norton  v. 
Eastern  R.  W.  Co.  113  Mass.  366,  and  Prescott  v.  Eastern 
R.  W.  Co.,  in  the  note  at  p.  370,  which  are  certainly 
strongly  in  favour  of  the  plaintiffs'  case,  but  I  am  not,  upon 
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consideration  of  them,  especially  with  the  one  in  37  Ver- 
mont 830,  quite  so  satisfied  with  them,  or  with  the  argu- 
ment of  the  plaintiffs'  counsel,  or  with  the  law  as  stated 
in  such  cases  as  I  was  disposed  to  be  at  the  argument. 

I  do  not  say  the  case  is  free  from  doubt,  nor  do  I  say 
that  much  has  not  been  said  and  decided  in  support  of 
such  an  action  ;  and  there  is  certainly  the  neglect  of  the 
company  established  to  the  satisfaction  of  a  jury,  what- 
ever that  may  be  worth  in  such  an  action,  and  no  neglect 
or  cause  of  complaint  has  been  proved  against  the  plaintiffs, 
who  have  been  seriously  injured  by  the  accident ;  but  I  do 
not,  nevertheless,  think  their  case  is  one  afiected  or 
governed  by  the  statute,  which  was  passed  for  a  wholly 
different  purpose  ;  and  their  claim  cannot  be  distinguished 
from  the  many  other  analogous  cases  in  which  there  is  as 
much  necessity  for  protection,  and  in  my  opinion  more 
necessity  in  some  of  them,  yet  it  has  never  been  thought 
necessary  or  prudent  to  extend  the  law  to  meet  such  cases. 

In  my  opinion  the  plaintiffs  are  not  entitled  to  judgment 
in  point  of  law  upon  the  facts  proved  :  Rule  321. 

OsLEE,  J. — Two  questions  are  raised  for  our  determina- 
tion upon  the  order  nisi,  which  Mr.  Bethune  has  obtained. 

The  first  is,  whether  the  findings  of  the  jury  on  the  ques- 
tions of  fact  are  so  much  against  evidence,  or  the  weight 
of  evidence,  as  to  induce  us  to  grant  another  new  trial. 

As  to  this  the  jury  have  found,  in  answer  to  questions 
put  to  them  by  the  learned  J udge-,  framed  in  a  way  and 
accompanied  by  remarks  calculated  to  put  the  case  in  the 
most  favourable  light  for  the  defendants,  that  it  had  been 
proved  to  their  satisfaction  that  the  defendants'  statutory 
duty  of  sounding  the  whistle  or  ringing  the  bell,  as  required 
by  the  104th  section  of  the  C.  S.  C.  ch.  66,  had  not  been  per- 
formed by  them,  and  that  the  plaintiffs  had  been  guilty  of 
no  contributory  negligence. 

The  evidence  on  these  points,  as  is  usual  in  such  cases, 
was  extremely  contradictory,  and  if  the  jury  had  yielded 
to  that  of  the  defendants'  witnesses,  one  might  have  felt 
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that  there  was  a  greater  likelihood  of  their  being  right. 
Still,  apart  from  the  evidence  of  persons  who  only  did  not 
hear  the  bell  or  whistle,  there  is  a  good  deal  of  testimony 
from  others  who  had  opportunities  for  observation  which 
the  jury  could  not  well  disregard,  and  in  accepting  which 
it  is  impossible  for  us  to  say  they  have  been  wrong.  The 
matter  was  one  entirely  for  them,  and  there  is  a  good  deal 
of  evidence  in  support  of  their  conclusions. 

We  therefore  cannot  interfere  on  this  ground  :  Tyson  v.. 
Grand  Trunk  R  W.  Co.,  20  U  C.  R.  256. 

Mr.  Bethune's  seQond  objection  is,  that  upon  the  evidence 
and  findings  there  is  nothing  to  shew  that  the  defendants' 
negligence  was  the  proximate  cause  of  the  accident. 

He  contended  that  the  action  W'Ould  lie  only  where 
injuries  had  been  caused  by  an  actual  collision,  and  that 
the  company  w^as  not  liable  for  the  consequences  of  a  horse 
taking  fright  at  the  appearance  or  noise  of  the  train. 

The  plaintiffs"  gave  the  following  account  of  the  cause  of 
the  accident : 

Mary  Rosenhevger,  said  :  Q.  "  I  suppose  it  w^as  the  ap- 
pearance of  the  locomotive  that  frightened  the  horse  ?"  A. 
"  Yes,  the  horse  turned  as  quick  as  he  saw  the  engine.  It 
was  the  appearance  of  the  train  that  frightened  the  horse." 
Q.  "  Did  you  know^  the  effect  the  train  would  have  on  him- 
as  you  approached  the  track ;  were  you  afraid  he  would 
get  restive?"  A.  "If  we  approached  too  near."  Q.  "How 
near  do  you  consider  it  safe  to  go  ?"  A.  "  It  was  safe  to 
go  within  half  a  mile."  Q.  You  don't  think  nearer  than 
half  a  mile  would  have  been  safe?"  A.  "It  would  have 
been  safe  before,  but  not  now."  Q.  "  Before  this  accident 
how  far  from  the  crossing  would  you  have  considered  your- 
self safe  ?"  A.  "  A  quarter  of  a  mile  ;  I  w^ould  not  like  to 
drive  my  horse  any  nearer." 

Lydia  Rosenberger  said :  "  We  began  to  look  out  for  the 
cars  before  we  got  to  the  first  gate.  We  wanted  to  stop 
far  enough  away  if  the  train  was  coming.  I  would  not 
like  to  drive  m}^  horse  so  near  as  that.  I  would  not  let  her 
see  the  engine  so  near.    She  might  be  frightened." 

46 — VOL.  XXXII  C.P.D. 
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The  jury  were  asked,  "  If  the  plaintiffs  had  known  that 
the  train  was  coming,  would  they  have  stopped  their  horse 
further  from  the  railway  than  they  did  stop  ?"  They  an- 
swered, "  Yes." 

The  evidence  shewed  that  the  plaintiffs  were  116  feet  or 
thereabouts  from  the  crossing  when  their  horse  took  fright, 
turned  round  on  the  road,  ran  away  and  upset  the  carriage 
in  which  they  were  driving,  and  thus  caused  the  injuries 
complained  of. 

The  Railway  Act,  C.  S.  C.  ch.  66,  sec.  104,  enacts  that 
"  The  bell  shall  be  rung  or  the  whistle  sounded  at  the  dis- 
tance of  at  least  eighty  rods  from  every  place  where  the 
railway  crosses  any  highway,  and  be  kept  ringing  or  be 
sounded  at  short  intervals  until  after  the  engine  has  crossed 
such  highway,  under  a  penalty  of  eight  dollars  for  every 
neglect  thereof,  to  be  paid  by  the  company,  who  shall  also 
be  liable  for  all  damages  sustained  by  any  person  by  reason 
•of  such  neglect." 

It  is,  therefore,  an  act  of  negligence  on  the  defendants' 
part  to  omit  to  give  the  prescribed  warning,  and  the  jury 
have  found  that  they  were  guilty  of  such  negligence  on 
the  occasion  in  question. 

The  cases  in  our  own  Courts  are  cases  in  which  a  colli- 
sion had  actually  occurred,  and  the  point  Mr.  Bethune  has 
suggested  did  not  arise. 

I  do  not  think  that  the  defendants'  liability  is  restricted 
to  injuries  which  result  from  actual  collision  at  the  cros- 
sing. The  Act  does  not  so  limit  it  in  terms,  and  it  would 
have  been  easy  to  do  so.  It  may  be  true  that  the  defen- 
dants are  under  no  obligation  to  give  warning  where,  as 
sometimes  happens,  their  road  runs  parallel  to  or  adjoins 
a  highway,  and  where  therefore  animals  are  as  likely 
to  take  fright  as  at  a  crossing.  I  can  only  say  that  a  cros- 
sing at  grade  has  always  been  considered  a  place  of  special 
danger,  and  the  approach  thereto  of  trains  required  to  be 
signalled.  Why  ?  To  warn  persons  about  to  cross,  or  ap- 
proaching a  crossing,  or  using  the  highway  in  the  vici- 
nity of  a  crossing.    Such  persons  may  be  travelling  either 
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on  foot  or  with  aaimals  easih^-  frightened  at  the  sudden 
approach  of  a  train  crossing  directly  in  front  of  them.  But 
^Th.y  should  notice  be  given  at  least  a  quarter  of  a -mile 
from  the  crossing  when,  if  the  chances  of  accidents  from 
fright  be  eliminated,  notice  within  twenty  or  thirty  feet 
or  any  distance  short  of  actual  contact  would  serve.  It  is, 
in  my  opinion,  to  enable  all  persons  to  take  precautions 
against  danger,  not  of  collision  merely,  but  danger  caused 
Ijy  animals  becoming  unmanageable  by  being  brought  too 
near  the  passing  train. 

I  think  the  extent  of  the  defendants'  liability  for  omit- 
ting to  comply  with  the  requirements  of  the  Act  is  fairly 
indicated  in  the  case  of  Norton  v.  Eastern  R.  W.  Co.,  113 
Mass.  366,  368,  decided  upon  an  Act  similar  in  its  terms  to 
our  own.  The  proper  construction  of  the  Act  was  there 
held  to  be  that  the  signals  were  intended  not  only  to  pro- 
tect travellers  at  highway  crossings  from  actual  collision, 
but  also  for  the  benefit  of  those  approaching  the  crossing, 
for  whom  their  warning  would  be  valuable ;  and  any  one 
thus  situated  who  was  injured  by  the  omission  of  that 
that  which  the  statute  required,  had  just  ground  of  com- 
plaint. "At  such  crossings  the  railroads  are  permitted  to 
interfere  with  the  ordinary  use  of  a  public  easement,  and 
from  the  nature  of  the  motive  power  employed  b}^  them 
and  the  difficulties  attending  its  management,  the  exercise 
of  their  right  temporarily  excludes  the  ordinary  traveller 
from  the  use  to  which  he  is  at  other  times  entitled.  But 
as  this  use  must  often  be  made  with  animals  liable  to  be 
alarmed  at  the  noise  of  the  passing  train,  it  is  important 
for  his  safety  that  he  should  be  informed  of  the  approach 
of  the  trains  to  the  highway,  in  order  that  he  may  take 
proper  measures  against  danger  from  such  alarm.  The 
signals  are  intended  to  give  sufiicient  warning  to  enable 
him  to  do  so." 

The  defendants  in  that  case  also  contended  that  their 
negligence  was  a  cause  of  the  injury  too  remote  to  be  con- 
sidered, even  if  by  the  neglect  to  give  the  signals  the  plain- 
tiff was  induced  to  approach  so  near  that  the  horse  was 
frightened  b}^  the  rush  of  the  train. 
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As  to  this  the  Court  held  that  "If  the  neglect  of  the  duties 
incumbent  on  the  defendants  caused  the  plaintiff  to  ap- 
proach so  near  the  passing  train  that  his  horse  took  fright 
from  it,  and  the  injury  thereby  occurred,  he  being  in  the 
exercise  of  due  care,  the  defendants'  negligence  was  such  a 
proximate  cause  of  the  injury  that  they  are  liable  therefor, 
although  the  two  circumstances,  the  rush  of  the  train  and 
the  fright  of  the  horse,  intervened  between  the  negligence 
and  the  injury." 

See  also  Po/^oc/c  V.  Eastern  R.  W.  Co.,  124  Mass.  158, 
and  Prescott  y.  Eastern  E.  W.  Co.,  113  Mass.  870,  note, 
where  the  Court  says,  at  p.  371 :  "  The  plaintiff  was  entitled 
to  recover  if  by  reason  of  the  defendants'  neglect  he  omitted 
to  take  precautions  in  regard  to  his  horse  which  would  have 
avoided  the  injury,  or  placed  himself  in  such  a  position  in 
reference  to  the  passing  train  as  he  would  not  otherwise 
have  done,  and  thereby  lost  the  control  of  his  horse,  so  that 
in  either  case  the  injury  was  caused  by  its  fright  at  the 
rush  of  the  passing  train." 

The  only  remaining  question  is,  whether  the  accident 
can  be  said  to  be  sufficiently  connected  with,  or  to  have 
happened  directly  in  consequence  of  the  defendants'  breach 
of  duty.  The  plaintiffs  might  certainly  have  made  it 
much  clearer  if  they  had  taken  the  trouble  to  suggest  to 
the  learned  Judge  to  put  another  question  to  the  jury,  ot 
even  to  bring  under  his  notice  the  judgment  of  this  Court 
on  setting  aside  the  former  verdict,  when  no  doubt  the 
precise  point  on  which  we  thought  the  case  defective,  on 
that  occasion,  would  have  been  present  to  his  mind  when 
directing  the  jury.  What  the  jury  have  now  found  is,  that 
the  plaintiffs  would  have  stopped  their  horse  further  away 
from  the  train  had  notice  been  given ;  and  the  defendants 
urge  that  it  does  not  appear  how  much  further  away,  or 
that  if  it  had  been  stopped  further  away  the  accident 
would  not  have  happened  just  the  same. 

I  think,  however,  the  question  and  answer  must  be  taken 
with  the  evidence  on  which  the  jury  acted,  and  which  I 
have  already  extracted,  and  that  evidence  and  the  finding 
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of  the  jury  sufficiently  maintain  the  allegation  in  para- 
graph 5  (a)  of  the  amended  statement  of  claim. 

The  demurrer  to  the  original  statement  of  claim  was 
overruled  on  the  first  trial.  It  came  before  us  for  re-hear- 
ing, together  with  the  motion  against  the  verdict  on  that 
trial.  We  should  have  reversed  the  decision  and  allowed 
the  demurrer  if  the  plaintiffs  had  not  amended  their 
statement  of  claim.  That  disposed  of  the  demurrer,  as  the 
amended  statement  was  not  demurred  to.  If  no  order  was 
made  as  to  the  costs  of  the  demurrer,  we  should  make  it 
now,  and  direct  that  the  costs  of  the  demurrer  shall  be 
paid  by  the  plaintiffs. 

The  whole  question  of  the  defendants'  liability  is,  not- 
withstanding, open  on  the  pleadings  and  evidence,  under 
O.  J.  Act,  Rule  321. 

Galt,  J.,  concurred  with  OSLER,  J. 


Order  discharged. 
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MuRTON  V.  The  Kingston  and  Montreal  Forwarding 

Company. 

Bill  of  lading — Excess  in  quantity  named  therein — Right  to — Custom. 

The  N.  &  N.  W,  Railway  Co.  and  the  G.  W.  Railway  Co.,  shipped  on  the 
plaintiff's  vessel  a  quantity  of  wheat  from  Hamilton  to  Kingston,  con- 
signed to  the  Molsons  Bank  in  caie  of  the  defendants.  The  bills  of 
lading  contained  the  following  provision:  "All  deficiency  in  cargo 
to  be  paid  for  by  the  carrier,  and  deducted  from  the  freight,  and  any 
excess  in  the  cargo  to  be  paid  for  to  the  carrier  by  the  consignee."  The 
quantity  described  in  the  bills  of  lading  was  15,338  10-60ths  bushels,- 
while  the  actual  quantity  shipped  was  15,838  10-60ths  bushels,  and  the 
discrepancy  was  shewn  to  have  occurred  by  the  omission  by  mistake  to 
include  a  draft  of  500  bushels,  in  making  up  the  statement  of  the 
quantity  shipped.  The  plaintiff,  the  carrier,  claimed  that  he  was 
entitled,  for  his  own  use,  to  the  500  bushels  so  shipped  in  excess. 

Held,  that  the  provision  in  the  bill  of  lading  did  not  give  it  to  him,  and 
that  no  custom  or  usage  was  proved,  giving  it  such  meaning.  The 
defendants  who  had  accounted  for  such  excess  to  the  shipper,  were 
therefore  held  not  liable  to  the  plaintiff. 

The  vstatement  of  claim  was  that  the  plaintiff  was  the 
owner  of  the  schooner  Ella  Murton.  On  the  23rd  of 
September,  1881,  he  received  on  board  from  the  Great 
Western  Railway  Company  at  Hamilton  a  quantity  of 
wheat,  to  be  delivered  at  Kingston  to  the  order  of  the 
Molsons  Bank,  in  care  of  the  defendants.  And  on  the 
day  following  he  received  on  board  from  the  Northern  and 
North- Western  Railways  at  Hamilton  a  further  quantity 
of  wheat,  to  be  delivered  at  Kingston  to  the  order  of  the 
Molsons  Bank.  Bills  of  lading  were  signed  by  the  agents 
of  the  said  railway  companies  and  by  the  master  of  the 
schooner,  containing  a  contract  or  condition  that  all  defi- 
ciency in  cargo  should  be  paid  for  by  the  carrier  and  deducted 
from  the  freight,  and  any  excess  in  the  cargo  should  be  paid 
for  to  the  carrier  by  the  consignee.  The  entire  quantity 
of  wheat  specified  in  the  bills  of  lading  was  15,338  bushels 
and  40  pounds,  and  was  carried  in  the  said  schooner  from 
Hamilton  to  Kingston,  and  was  duly  delivered  by  the 
plaintiff  to  the  defendants  on  the  27th  of  September, 
1881.  In  addition  to  the  quantities  specified  in  the  bills 
of  lading,  the  plaintiff  delivered  to  the  defendants  at  the 
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same  time  494  bushels  of  wheat,  an  excess  in  the  cargo  of 
the  schooner  beyond  the  quantities  so  specified.  Upon 
the  delivery  of  the  \Adieat  the  plaintiff  demanded  payment 
from  the  defendants  for  the  said  excess  in  the  cargo,  but 
the  defendants  refused  to  pay  for  such  excess,  or  to  make 
any  allowance  to  the  plaintiff,  or  to  recognize  any  claim 
on  his  part  with  respect  to  the  same.  The  plaintiff  also 
demanded  from  the  defendants  the  delivery  of  the  said 
excess,  and  offered  to  pay  them  any  charges  they  had 
upon  the  same.  The  defendants  have  not  delivered  the 
said  excess  to  the  plaintiff,  nor  have  they  paid  him  therefor. 
The  defendants  did  not  deliver  to  the  Molsons  Bank  the 
said  excess  of  the  cargo,  or  account  to  the  bank  therefor. 
According  to  the  custom  and  usage  of  the  ports  of  Hamilton 
and  Kingston,  and  of  the  other  inland  ports  of  Canada, 
the  masters  of  vessels  receiving  grain  at  such  ports  are 
required  to  sign  bills  of  lading  containing  a  contract  or 
condition  that  all  deficiency  in  cargo  shall  be  paid  for  by 
the  carrier  and  deducted  from  the  freight,  and  that  any 
excess  in  the  cargo  shall  be  paid  for  to  the  carrier  by  the 
consignee,  and  according  to  such  custom  and  usage  any 
deficiency  in  the  cargo  below  the  quantity  specified  in  the 
bills  of  lading  is  paid  for  by  the  carrier  and  deducted  from 
the  freight,  and  any  excess  in  the  cargo  beyond  the  quantity 
specified  in  the  bills  of  lading  is  paid  for  to  the  carrier  on 
the  delivery  of  the  cargo,  payment  being  made  by  the 
person  receiving  the  cargo  on  behalf  of  the  consignee,  and 
according  to  such  usage  and  custom  the  bills  of  lading  are 
conclusive  upon  all  parties  concerned  as  to  the  quantities 
of  grain  for  which  the  carrier  is  responsible,  and  the 
quantity  the  consignee  is  entitled  to  receive  from  the 
carrier.  The  said  494  bushels  of  wheat  were  worth  $720 
at  Kingston  on  the  27th  of  September,  1881,  and  the 
plaintiff  gives  credit  to  the  defendants  for  $7.42  received 
from  them  over  and  above  the  freight  payable  upon  the 
wheat  specified  upon  the  bills  of  lading. 
The  plaintiff  claimed  $750. 

The  statement  of  defence  stated  that  the  defendants 
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received  from  the  plaintiff's  schooner  the  quantity  of 
wheat  shipped  by  the  Great  Western  Railway  Co., 
as  specified  in  the  bill  of  lading,  or  nearly  so.  The 
Northern  and  North- Western  Railway  companies,  on 
or  about  the  24th  of  September,  1881,  shipped  on  the 
.  said  schooner  10,911  g-§  bushels  of  wheat  from  their 
elevator  at  Hamilton ;  and  such  wheat  in  being  shipped 
was  weighed  in  quanties  or  drafts  of  500  bushels  at 
a  time ;  and  by  mistake  on  the  part  of  the  servants  of 
the  said  companies  and  of  the  plaintiff  one  of  such  drafts 
of  500  bushels  was  omitted  in  making  up  the  total  quantity 
of  wheat  so  shipped ;  and  the  bill  of  lading  by  error  and 
mistake  stated  the  quantity  of  wheat  so  shipped  on  board 
the  said  schooner  to  be  10,411 1-§  bushels  instead  of  the 
true  quantity  of  10,911  ^§  bushels. 

There  was  no  excess  in  the  cargo  of  the  schooner  in  the 
quantity  of  wheat  delivered  beyond  the  quantity  shipped 
thereon. 

The  defendants '  admit  they  received  from  the  said 
schooner  494  bushels  of  wheat  beyond  the  quantity  speci- 
fied in  the  bill  of  lading ;  but  the  same  was  the  wheat  of 
the  railway  companies,  and  not  of  the  plaintiff;  and,  at 
the  request  of  the  railway  companies,  the  defendants 
caused  the  same  to  be  sold,  and  paid  over  the  proceeds 
thereof  to  the  said  companies. 

The  defendants  have  paid  to  the  plaintiff  the  full  freight 
upon  the  whole  quantity  of  wheat  carried  by  the  schooner 
on  such  voyage. 

The  defendants  deny  the  existence  of  any  such  customs 
or  usages  as  alleged  in  the  plaintiff's  claim  :  that  the  bill 
of  lading  is  not,  and  was  not,  intended  to  be  conclusive  as 
to  quantity  in  case  of  error  or  mistake,  but  to  meet  the 
€ase  of  any  slight  difference  between  the  weight  of  the 
actual  quantity  of  grain  so  weighed  at  the  ports  of  ship- 
ment and  delivery. 

The  defendants  submit  that,  as  they  were  not  consignees 
of  such  wheat,  the  plaintiff  is  not  entitled  to  maintain  the 
action  against  them.  Issue. 
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The  cause  was  tried  before  Armour,  J.,  and  a  jury,  at 
Hamilton,  at  the  Winter  Assizes  of  1881. 

It  appeared  that  the  bills  of  lading  signed  on  the  voyage 
in  question  did  contain  the  words  :  "  All  the  deficiency 
in  cargo  to  be  paid  for  by  the  carrier  and  deducted  from 
the  freight,  and  any  excess  in  the  cargo  to  be  paid  for  to 
the  carrier  by  the  consignee." 

There  was  also  the  form  of  a  bill  of  lading  used  by 
"  Sweet's  grain  warehouse,  Bay-street,  north,"  Hamilton, 
which  contained  the  like  clause  ;  and  one  of  the  Northern 
Railway  of  Canada,  and  another  by  Chapman  &  Son, 
Toronto,  which  did  not  contain  it ;  and  two  bills  of  lading 
of  shipments  made  by  the  Great  Western  Railway  Com- 
pany on  board  the  Ella  Murton  steamer,  at  Hamilton,  on 
the  22nd  of  September,  1881,  which  also  did  not  contain  it. 

There  was  a  great  deal  of  evidence  given  by  the  plaintiff 
to  shew  that  these  bills  of  lading  had  been  long  in  use,  and 
that  the  way  they  had  been  interpreted  and  acted  upon 
was,  that  if  there  was  a  shortage  from  that  specified  in  the 
bill  of  lading,  the  captain  of  the  vessel,  for  his  owner, 
passed  it  by,  allowing  a  deduction  of  its  price  or  value 
from  the  freight ;  and,  if  there  was  a  surplus,  that  the 
captain,  for  the  ship  owner,  retained  it  or  was  paid  its  value 
by  the  consignee. 

It  was  proved  quite  clearly  that  the  494  bushels,  the 
amount  of  the  deficiency,  v/as  occasioned  by  the  omission 
of  the  tally  man  to  tally  one  draft  or  hopper  of  500  bushels. 
And  it  Avas  shewn  the  surplus  was  on  delivery  by  the 
plaintiff's  vessel  at  Kingston  discovered  by  Mr.  Stewart,  the 
agent  of  the  defendants,  and  he  refused  to  pay  the  master 
of  the  vessel  for  it.  He  telegraphed  to  the  shippers  at 
Hamilton,  believing  there  was  some  mistake,  and  he 
received  instructions.  He  accounted  to  the  consignees,  the 
Molsons  Bank,  for  the  quantity  they  were  entitled  to  by 
the  bill  of  lading.  The  whole  cargo  was  sent  from  Kings- 
ton to  Montreal  and  sold  there.  The  Molsons  Bank  was 
paid  its  share,  and  the  proceeds  of  the  surplus  of  494 
bushels  was  paid  over  to  the  shippers,  the  Northern  and 
47 — VOL.  XXXII  C.  p.  D. 
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the  North- Western  Railway  Companies,  the  price  of  the 
surplus  being  $682.20. 

The  learned  Judge  withdrew  the  case  from  the  jury,  as 
there  was  nothing  for  them  to  decide  upon.  And  in  dis~ 
posing  of  the  case  he  said  :  "  The  first  part  of  the  clause  in 
question  would  mean  a  deficiency  in  cargo  caused  by  the 
act  or  defect  of  the  carrier.  If  he  did  not  receive  the  full 
cargo  he  would  not  be  liable  as  long  as  he  delivered  all  he 
received.  And  it  would  be  open  to  him  under  this  bill  of 
lading  to  prove  that  there  was  a  mistake,  although  he  had 
signed  the  bill  of  lading  which  acknowledged  he  had  re- 
ceived a  smaller  number  of  bushels.  Of  course  the  bill  of 
lading  would  be  evidence  against  him ;  and  if  there  was  a 
dispute  about  the  amount,  one  set  of  witnesses  proving  he 
did,  and  the  other  that  he  did  not,  that  would  go  very  far 
to  establish  the  case  against  him.  But,  after  all,  it  would 
be  only  evidence,  not  conclusive  evidence,  but  evidence 
which  might  be  controverted  hj  shewing  beyond  question 
he  had  not  received  the  quantity  he  had  so  acknowledged 
by  the  bill  of  lading  he  had  received.  So  that,  after  all,, 
it  is  not  such  a  cut-throat  bill  of  lading  as  has  been 
imagined."* 

"  The  second  clause  does  not  mean  that  the  carrier  is  to 
get  the  money  for  the  excess  and  keep  it  for  himself ;  he  is 
to  account  for  that  to  the  shipper.  It  would  be  monstrous 
to  make  the  construction  one  which  would  put  the  price  of 
494  bushels  of  wheat  into  the  ship  owner's  pocket  when  it 
did  not  belong  to  him.  Suppose  one  of  you  had  shipped  a 
cargo  of  grain  by  this  schooner  of  15,000  bushels,  and  the 
captain  had  given  you  a  bill  of  lading  for  only  12,500. 
What  would  you  think  of  the  law  that  would  allow  a  cap- 
tain to  take  the  surplus  or  difference  of  $2,500  bushels  and 
sell  it  and  put  the  money  in  his  pocket  ?  Would  you  think 
it  just  or  unjust  ?  There  can  be  no  custom  shevvn  in  this 
country  by  which  one  man  can  take  the  property  of 
another  against  his  will  without  compensating  him  for  it.. 

*  The  witnesses  said  that  was  the  name  the  bills  of  lading  which  had 
the  clause  in  question  were  called. 
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The  law  recognizes  mercantile  customs,  but  not  such  a 
custom  or  usage  as  that." 

The  learned  Judge  dismissed  the  action,  with  costs. 

In  the  Hilary  Sittings  of  the  Court  MacKelcan,  Q.  C, 
obtained  an  order  nisi  to  set  aside  the  nonsuit  or  order 
dismissing  the  plaintiff's  claim,  and  to  enter  a  verdict  for 
the  plaintiff  for  $780.26. 

During  theEaster  &ittings,May  19, MacKelcan, Q,.G., 
supported  the  order,  and  referred  to  Ovloff  v.  BriscaU, 
L.  R.  1  P.  C.  231,  233,  240  ;  Ckappd  v.  Comfort,  10  C.  B. 
N.  S.  803,  810  ;  Stlndt  v.  Roberts,  5  D.  &  L.  460,  473  ; 
Harman  v.  Mant,  4  Camp.  161;  HarmanY. Clarke,^  Camp. 
159;  Bessey  v.  Evans,  4  Camp.  131;  Kay  on  Shipmasters, 
p.  370.  371;  Bradley  v.  Dunipace,  7  H.  &  N.  200, 1  H.  &  C. 
521 ;  Bradstreet  v.  Heron,  1  Abb.  Admiralty  R.  209;  Dicker - 
son  V.  Seelye,  12  Barb.  99,  4  Abb.  App.  Decisions,  657  ; 
Relyea  v.  JSeiv  Haven  Rolling  Mill  Co.,  42  Conn.  579;  Sheets 
V.  Wilgus,  56  Barb.  662  ;  Bold  v.  Rayner,  1  M.  &  W. 
343 ;  Broiun  v.  Bryne,  3  E.  &  B.  703 ;  Bottomley  v. 
Forbes,  5  Bing.  N.  C.  121  ;  Syers  v.  Jonas,  2  Ex.  Ill ; 
Kirchner  v.  Venus,  12  Moo.  P.  C.  361,  399  ;  The  Glover, 
1  Brown  Ad.  B.  166  ;  Petrocochino  v.  Bott,  L.  R.  9  C.  P. 
355,  360  ;  Dalton  v.  Ronald,  2  B.  &  S.  192  ;  Maclachans 
Law  of  Merchant  Shipping,  2nd  ed.,  385;  Moore  v.  Harris, 
L.  R.  1  App.  318,  331;  Cawthron  v.  Trickett,  15  C.  B.  N.  S. 
755. 

Bruce,  (of  Hamilton,)  contra,  referred  to  Gibson  V. 
Sturge,  10  Ex.  622  ;  Leggatt  on  Bills  of  Lading,  p.  42,  43  ; 
McLean  v.  Fleming,  L.  R.  2  Sc.  App.  128 ;  Brown  v. 
Powell  Duffryn  Steam  Coal  Co.,  L.  R.  10  C.  P.  562;  Tully 
V.  Terry,  L.  R.  8  C.  P.  679  ;  Meyer  v.  Dresser,  16  C.  B.  N. 
S.  646 ;  Mollett  v.  Robinson,  L.  R.  5  C.  P.  646,  7  C.  P. 
84,  7  H.  L.  802  •  Bourne  v.  Gatlife,  7  M.  &  G.  850 ; 
Wiggleivorthv.  Dalleson,  1  Sm.  L.  C,  7th  ed.,  598;  Jessel 
Y.  Bath,  L.  R.  2  Ex.  267. 

MacKelcan,  in  reply,  referred  to  R.  S.  0.  ch.  116,  sec.^  5. 

The  arguments  sufficiently  appear  from  the  judgment. 
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June  23,  1882.  Wilson,  C.  J. — The  question  of  custom 
does  not  properly  arise  in  this  case.  The  question  is  rather 
what  is  the  meaning  of  the  clause,  "All  deficiency  in  cargo 
to  be  paid  for  by  the  carrier  and  deducted  from  the 
freight,  and  any  excess  in  the  cargo  to  be  paid  for  to  the 
carrier  by  the  consignee." 

It  is  said  the  meaning  of  it  is  that,  whatever  quantity 
(of  grain,  for  instance)  is  expressed  in  the  bill  of  lading  to 
be  shipped  and  carried  the  carrier  is  accountable  for,  although 
there  has  been  a  very  great  deal  less  put  on  board ;  and 
if  a  very  great  deal  more  has  been  put  on  board  than  is 
expressed  in  the  bill  of  lading,  the  carrier  is  entitled  to  take 
that  surplus  to  his  own  use.  And  the  plaintiff  desires  to 
shew  that  if  the  words  do  not  themselves  warrant  such  a 
construction  that  such  an  interpretation  or  effect  should  be 
placed  upon  it,  because  the  established  usage  and  custom 
"of  shippers  and  ship  owners  have  interpreted  and  given 
effect  to  the  special  meaning  which  is  contended  for. 

There  is  certainly  a  mercantile  construction  as  dis- 
tinguished from  the  literal  construction  of  mercantile 
documents,  which  is  given  effect  to  by  the  Courts  when 
the  usage  or  custom  of  trade  has  sanctioned  the  mercantile 
method  of  construction. 

But  such  usage  or  custom  must  be  reasonable,  and  it 
must  not  be  repugnant  to  or  inconsistent  with  the  contract. 
Several  of  the  cases  cited  on  the  argument  establish  that 
proposition. 

The  clause  in  question  permits  the  consignee  to  deduct 
the  freight  in  case  there  is  a  deficiency  in  the  delivery  to 
him.  That  was  probably  inserted  to  meet  the  case  of 
Meyer  v.  Dresser,  16  C.  B.  N.  S.  646,  which  determined 
there  could  be  no  usage  of  trade  to  make  such  deduction. 

The  provision  that  the  deficiency  in  the  cargo  is  to  be 
paid  for  by  the  carrier  is  absolutely  binding  by  statute  be- 
tween the  master  or  person  signing  the  bill  of  lading  and 
the  consignee  or  indorsee  for  value,  even  although  the  goods 
in-respect  of  which  there  is  a  deficiency  have  never  been 
shipped.    That  part  of  the  provision  which  is  before  us  is 
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reasonable  in  many  respects,  and  the  terms  of  it  would 
be  binding  now,  although  not  provided  for  as  any  part  of 
the  contract,  by  reason  of  the  statute. 

The  eftect  of  it  may,  be  limited  as  between  the  master 
or  person  signing  the  bill  of  lading  and  the  consignee  to 
the  value  of  the  freight.  That,  however,  does  not  concern 
us  now,  as  there  was  not  a  deficiency  but  a  surplus. 

Then  as  to  the  clause  relating  to  the  surplus.  It  declares 
that  in  case  of  an  excess  in  the  cargo  it  shall  "  be  paid  for 
to  the  carrier  by  the  consignee."  If  the  consignee  accept 
the  bill  of  lading  he  takes  it  upon  and  subject  to  its  terms, 
and  it  is  not  unreasonable,  if  he  receive  more  than  has 
been  sent  to  him,  that  he  should  pay  for  the  excess,  and 
pay  the  carrier  who  is  there  on  the  spot,  and  can  make  a 
settlement.  The  bill  of  lading  does  not,  however,  say  that 
the  payment  made  to  the  carrier  shall  belong  to  him,  and 
that  is  the  question  here. 

The  plaintift'  says  he  has  paid  deficiencies,  and  there- 
fore he  should  gain  by  any  excess  there  may  happen  to 
be.  The  deficiency  he  is  liable  for  by  the  bill  of  lading  is 
by  his  own  express  contract,  that  he  will  pay  it  to  be 
deducted  from  his  freight. 

It  appears  the  ship  owner  is  not  concluded  by  the  bill 
of  lading,  but  only  "  the  master  or  other  person  signing  the 
same  " :  Jessel  v.  Bath,  L.  R.  2  Ex.  267 ;  Brown  v.  Powell 
Duffryn  Steam  Coal  Co.,  L.  R.  10  C.  P.  562;  Meyer  y. 
Dresser,  16  C.  B.  N.  S.  646. 

The  bill  of  lading  signed  by  the  master  is,  however, 
prima  facie  evidence  against  the  ship  owner  :  McLean  v. 
Fleming,  L.  R.  2  Sc.  App.  128-180. 

But  there  is  no  declaration  that  the  excess  shall  belong 
to  the  carrier,  nor  could  there  be  in  any  system  of  trade. 
The  shipper  is  usually  not  the  owner  of  the  goods.  How 
can  it  be  supposed  that  he  would  have  the  power,  or 
that  any  owner  of  goods  would  give  him  the  power  to 
make  over  his  property  to  the  carrier  of  them,  as  con- 
tended for  by  the  plaintiff  ?  The  bill  of  lading  is  conclu- 
sive only  as  between  the  master  or  person  who  signs  it 
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and  the  consignee  or  indorsee  for  value.  It  is  conclusive 
in  no  other  cases  or  between  any  other  persons. 

The  facts  have  only  to  be  stated  to  shew  the  absurdity  and 
unreasonableness  of  the  claim.  The  forwarder  ships  (as  was 
illustrated  by  the  learned  Judge  at  the  trial),  twenty-one 
horses,  when  he  should  have  sent  twenty  only.  The 
carrier  says  he  is  entitled  to  keep  the  extra  horse,  although 
it  is  proved,  and  although  he  himself  admits  it  was  sent  by 
mistake.  In  like  manner,  if  half  a  dozen  carriages  with 
a  pair  of  horses  for  each  carriage  were  shipped,  and  five 
only  should  have  been  sent,  the  carrier  is  to  keep  the  extra 
carriage  and  horses. 

There  is  no  kind  of  doubt  the  shipper  can  shew  the 
mistake  and  recover  the  property,  which  is  not  covered  by 
the  bill  of  lading,  and  so  also  can  the  actual  owner  of  it. 

The  warehouseman  at  Kingston  on  receiving  the  cargo 
sent  it  all  forward  to  Montreal,  its  place  of  destination. 
The  quantity  of  grain  covered  by  the  bill  of  lading  was 
delivered  to  the  consignee ;  the  surplus  was  sold  for  the 
benefit  of  the  shippers  and  was  duly  paid  over  to  them. 
They  were  the  proper  recipients  of  it,  as  they  sent  forward, 
by  the  purest  mistake,  one  binfal  of  500  bushels  of  wheat 
which  had  not  been  tallied,  and  was  by  mistake  omitted 
from  the  bill  of  lading. 

The  plaintiff  had  no  claim  or  pretence  of  any  kind  to 
demand  the  price  of  these  500  bushels,  as  money  due  and 
payable  and  belonging  to  himself 

The  order  will  therefore  be  discharged,  with  costs. 

Galt,  J.,  concurred. 

OsLER,  J.,  was  not  present  at  the  argument,  and  took  no 
part  in  the  judgment. 

Order  discharged. 
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The  London  and  Canadian  Loan  and  Agency 
Company  v.  Nehemiah  Merritt. 

Sequestration — Judgment  at  laiv — Service  out  of  jurisdiction — Chose  in 

action. 

Held,  that  a  writ  of  sequestration  could  not  issue,  under  Hule  339,  on  an 
ordinary  common  law  judgment  for  a  debt  recovered  before  the  passing 
of  the  Judicature  Act,  it  not  being  an  order  for  payment  of  a  specific 
sum,  and  no  day  named  for  payment  in  it. 

The  property  sought  to  be  sequestered,  was  property  in  the  hands  of 
five  trustees  under  a  will.  Two  of  the  trustees,  one  of  whom  was  the 
judgment  debtor  and  took  a  life  interest  in  part  of  the  property, 
resided  within  the  jurisdiction,  the  other  trustees  resided  out  of  the 
jurisdiction,  in  St.  John,  N.  B. 

Held,  that  service  of  a  notice  of  motion  founded  on  such  writ  of  sequestra- 
tion on  such  non-resident  trustees  was  sufficient,  though  a  judgment  or 
decree  founded  upon  it  would  not  avail  the  plaintifi's  in  the  Courts  of 
New  Brunswick. 

■Semble,  that  under  a  writ  of  sequestration  a  debtor's  choses  in  action  can 
be  reached. 

On  the  18th  May,  1878,  the  plaintiffs  recovered  judg- 
ment against  the  defendant  for  $5,829.73,  in  the  then  Court 
of  Common  Pleas. 

"Writs  of  execution  against  the  ^^oods  and  lands  of  the 
defendant  were  placed  in  the  hands  of  the  sheriff  of  the 
county  of  Wentworth,  on  the  former  of  which  the  sum 
of  8158  was  made,  and  the  writ  was  returned  nulla  bona 
as  to  the  residue,  as  was  also  an  alias  Ji.  fia.  goods  subse- 
quently issued  to  the  same  sheriff. 

Writs  against  goods  and  lands  were  also  issued  to  the 
sheriff  of  the  county  of  Lincoln,  and  these  writs,  as  also 
the  A  fic.  lands  to  Wentworth,  remained  in  the  sheriff's 
hands  unexecuted. 

In  the  months  of  February  and  March,  1882,  the  defen- 
dant was  examined  before  a  special  examiner  as  to  debts, 
&;c.,  pursuant  to  Kule  366  of  the  Judicature  Act.  From 
the  examination  it  sufficiently  appeared  that  the  def en- 
fant had  no  goods  or  personal  property  exigible  under  an 
execution  against  goods,  and  no  lands  or  interests  therein 
which  were  not  encumbered  to  probably  their  full  value. 

The  plaintiffs  thereupon,  on  reading  the  examination 
and  an  affidavit  of  the  facts,  obtained  ex  parte  from  the 
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Master  in  Chambers  an  order  for  a  writ  of  sequestration,, 
which  was  issued  on  the  8th  March,  1882,  directed  to  the 
sheriff  of  the  county  of  York.  By  this  writ,  which  was 
said  to,  be  in  the  usual  form,  the  sheriff  was  directed  to 
enter  upon  all  the  lands,  &c.,  of  the  defendant,  and  to 
collect,  receive,  and  sequester  not  only  all  the  rents  and 
profits  of  such  lands,  but  also  his  goods,  chattels,  and  per- 
sonal estates,  and  to  detain  and  keep  the  same  under 
sequestration  until  the  defendant  should  pay  the  plaintiffs 
the  amount  of  their  judgment  and  costs. 

By  means  of  this  writ  the  plaintiffs  were  endeavouring 
to  reach  the  interest  of  the  defendant  under  the  will  of  his 
brother,  the  late  Charles  Merritt  deceased. 

A  copy  of  the  will  was  produced.  By  it  the  testator 
appointed  his  wife  Susan  Merritt,  John  Holden,  and 
Charles  Holden,  all  of  St.  John  N.  B.,  and  the  defendant 
and  his  son,  of  St.  Catharines,  Ontario,  to  be  his  trustees 
and  executors.  He  directed  that  his  trustees  should  con- 
vert his  residuary  personal  estate,  not  consisting  of  money 
invested  in  stocks,  fcc,  and  after  payment  thereout  of  debts 
and  funeral  expenses  and  legacies,  to  invest  the  surplus 
produce  of  the  trust  property  so  converted  or  gotten 
in  pursuant  to  the  general  directions  for  investing,  con- 
tained in  the  will.  That  they  should  stand  possessed  of 
certain  real  estate  charged  with  an  annuity  and  of  the 
proceeds  thereof  when  sold,  and  of  all  other  residuary 
estate,  and  the  proceeds  thereof  when  sold,  and  the  resi- 
due of  his  personal  estate  remaining  after  payment  of 
debts,  &c.,  and  legacies,  and  also  (after  the  decease  of  his 
wife)  of  certain  property  settled  upon  her  for  life,  upon 
trust,  as  to  one-third  part  thereof,  for  his  nephew  John  A. 
Wright  and  others,  and  as  to  one  other  third  part  of  such 
residuary  estate  upon  trust  to  pay  unto  his  brother  Nehe- 
miah  Merritt,  the  net  interest,  dividends,  and  annual 
income  thereof,  during  his  life,  for  his  own  absolute  use 
and  benefit. 

On  the  13th  March,  the  sequestrator  gave  notice  to  the 
trustees  that  by  virtue  of  the  writ  he  had  sequestered  all 
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the  share,  estate,  right,  title,  and  interest,  and  benefit  of  the 
judgment  debtor  in  the  estate,  real  and  personal,  of  the 
said  Charles  Merritt,  or  any  part  thereof,  and  in  the 
income  and  profits  thereof,  by  virtue  of  or  under  the  last 
will  and  testament  of  the  said  Charles  Merritt ;  and  further 
called  upon  each  of  the  trustees  to  pay  to  him  all  moneys 
which  the  said  Nehemiah  Merritt  should  be  from  time 
to  time  entitled  to  receive  out  of  the  said  estate. 

Subsequently  a  notice  of  motion  was  given  on  behalf  of 
the  plaintiffs  and  the  sequestrator,  for  an  order  enjoining 
the  defendant  from  receiving  or  allowing  any  one  other 
than  the  sequestrator  to  receive  any  moneys  to  which  the 
defendant  was  entitled  under  Charles  Merritt's  will,  and 
restraining  him  from  alienating,  assigning,  or  in  any  way 
disposing  of  the  same,  also  enjoining  the  trustees  other  than 
the  defendant,  or  such  of  them  as  were  within  the  juris- 
diction of  the  Court,  from  paying,  &c.,  to  any  person  other 
than  the  sequestrator,  the  said  moneys,  and  for  an  order 
that  the  legacy  and  interest  bequeathed  by  the  said  will 
might  be  sold  by  the  sequestrator  subject  to  all  prior 
charges  thereon,  under  the  direction  of  the  Master. 

By  an  ex  farte  order  of  the  Master  in  Chambers,  dated 
the  3rd  May,  1882,  service  of  this  notice  upon  Susan 
Merritt,  John  Holden,  and  Charles  Holden,  at  the  city  of 
St.  John,  N.  B.,  was  allowed  as  good  service. 

On  the  18th  of  April,  1882,  the  defendant  served  a 
notice  of  motion  to  set  aside  the  writ  of  sequestration  on 
the  grounds,  (1)  That  such  writ  could  not  issue  for  mere 
non-payment  of  a  judgment  debt ;  that  it  was  not  shewn 
on  the  application  before  the  Master  when  the  ji.  fas.  had 
been  issued,  or  that  they  had  been  duly  or  properly  acted 
on,  or  that  the  plaintiffs  were  unable  to  realize  their  debt 
under  them ;  (2)  That  the  writ  should  not  issue  save  to 
punish  a  contempt,  and  no  contempt  was  shewn  ;  (3)  It  was 
necessary  that  an  attachment  should  have  first  been  issued;, 
(4)  It  was  not  shewn  that  the  interest  of  the  debtor  in  any 
property  within  the  jurisdiction  was  such  that  it  could 
not  be  taken  under  the  ordinary  writs  of  fieri  facias^ 
48 — VOL.  XXXII  c.  p.  D. 
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which  ought  to  have  been  done  before  the  award  of  the 
Writ. 

Both  motions  came  on  together  before  Mr.  Justice 
Armour,  who  referred  them  to  the  Divisional  Court. 

In  Easter  sittings  of  the  Court,  May  22nd  and  23rd,  1882, 
Arnoldi  appeared  for  the  plaintiffs  and  the  sequestrator  in 
support  of  the  motion  for  the  injunction,  and  opposed  the 
■defendant's  motion  to  set  aside  the  writ.  He  referred  to 
Wilson  V.  Metcalfe,  1  Beav.  263  ;  FrancJclyn  v.  Colhoun, 
3  Swanst.  276,  304;  Irving  v.  Boyd,  15  Grant  157; 
McDowell  V.  McDowell,  1  Ch.  Chamb.  140;  Beton  on 
Decrees,  5th  ed.,  1574  ;  DanielVs  Chancery  Practice,  5th  ed., 
914  ;  Ayckhourns  Chancery  Practice,  10th  ed.,  247  ;  Wyatfs 
Practical  Register  in  Chancery,  386  ;  Nelson  v.  Nelson,  6 
P.  R.  194  ;  K.  S.  O.  ch.  66,  sec.  73  ;  Chancery  General 
•Orders,  No.  291 ;  O.  J.  Act,  Rule  339  ;  Penn  v.  Lord 
Baltimore,  2  W.  &  T.  L.  C,  5th  ed.,  939 ;  Grant  v.  Eddy, 
21  Grant  45  ;  Re  Robertson,  Robertson  v.  Robertson,  22 
Grant  449  ;  Willcock  v.  Terrell,  L.  R.  3  Ex.  D.  323  ;  Ward 
V.  Booth,  L.  R.  14  Eq.  195  ;  Wharham  v.  Brougkton,  1  Yes. 
Sr.  179,  184  ;  Meyers  v.  Meyers,  21  Grant  214 ;  Taylor  <S; 
.Ewarfs  Judicature  Practice,  p.  [173]  ;  R.  S.  O.  ch.  40,  sec. 
101  ;  Stevenson  v.  Franklin,  16  Grant  139  ;  McDonald  v. 
McLean,  16  Grant  665  ;  Fisken  v.  Brooke,  4  App.  8  ;  Anglo- 
Italian  Bank  v.  Davies,  L.  R.  9  Ch.  J).  275  ;  Learning  v. 
Wood,  7  App.  42. 

Bain  and  W.  S.  Gordon,  for  the  defendant,  contra, 
referred  to  0.  J.  Act,  Rule  339  ;  Taylor's  Consolidated 
Chancery  Orders,  3rd  ed.,  Nos.  118,  293,  p.  182,  281  ;  Gil- 
herfft  Chancery  Practice,  78  ;  Seton  on  Decrees,  4th  ed., 
1573, 1578,  1582  ;  Nelson  v.  Nelson,  6  P.  R.  194  ;  Johnson 
"V.  Chippindall,  2  Sim.  55,  60 ;  Crispin  v.  Gumano,  L.  R.  1 
P.  &  D.  622  ;  McDowell  v.  McDowell,  1  Ch.  Chamb.  140; 
Irving  v.  Boyd,  15  Grant  157 ;  Williams  on  Executors, 
8th  ed.,  1939,  2013  ;  Story  on  Conflict  of  Laws,  7th  ed.,  sec. 
.513  ;  Tyler  v.  Bell,  2  M.  &  Cr.  89, 108  ;  Willcock  v.  Terrell, 
L.  R.  3  Ex.  D.  323 ;  Shaw  v.  Wri^ght,  3  Ves.  22 ;  Meyers  v. 
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Meyers,  21  Grant  214,  217  ;  English  Trustee  Act,  1850, 
13  &  14  Yic.  ch.  60;  English  Trustee  Act,  1852,  16  Vic. 
eh.  55  ;  Ex  imrte  Nelson  Re  Hoare,  42  L.  T.  N.  S.  389, 
L.  R.  14  Ch.  D.  41  ;  English  Chancery  Orders,  Rule  3, 
January  1870  ;  Crumio  &  Evans,  Judicature  Practice,  346  ; 
Enohin  v.  Wylie,  10  H.  L.  Cas.  1. 

Arnoldi,  in  reply,  referred  to  Chancery  General  Orders, 
Nos.  291,  293:  ^Yallace  v.  Acre,  2  Ch.  Chamb.  392. 

The  arguments  sufficiently  appear  in  the  judgments. 

The  trustees  did  not  appear,  and  were  not  represented 
on  the  motions. 

June  23,  1882.  Osler,  J. — The  questions  for  our  deter- 
mination are :  (1)  Whether  the  writ  of  sequestration  was 
properly  issued ;  and  (2)  Whether  it  is  enforceable  at  all, 
or  by  means  of  the  present  proceeding,  against  the  interest 
which  the  debtor  takes  under  his  brother's  will. 

A  preliminary  objection  was  suggested  by  counsel  for 
the  defendant,  that  there  was  no  power  to  serve  the  trus- 
tees resident  out  of  the  jurisdiction  with  notice  of  motion 

They  have,  however,  in  my  opinion,  been  regularly 
brought  before  the  Court. 

Sec.  91  of  the  0.  J.  Act  declares  that  the  word  defen- 
dant '  shall  include  every  person  served  with  any  writ  of 
summons  or  process,  or  served  with  any  notice  of,  or 
entitled  to  attend  '  any  proceedings' "  ;  and  R.  S.  O.  ch.  40 
sec.  93,  provides  that  "an  absent  defendant  or  respondent 
may  be  served  at  any  place  out  of  the  jurisdiction  of  the 
Court,  with  a  copy  of  any  bill  or  proceeding,  without  an 
.application  being  previously  made  for  the  allowance  of 
such  service,  and  the  service  shall  be  allowed  on  proof  to 
the  satisfaction  of  the  Court  that  the  same  was  duly  made." 

Looking  at  these  enactments,  and  applying  also  sections 
12  and  52  of  the  Judicature  Act,  the  objection  fails.  See 
Dohson  V.  Marshall,  9  P.  R.  1. 

But  though  such  service  may  be  a  sufficient  foundation 
ior  any  proceedings  which  can  be  brought  to  a  fruitful 
resuk  within  the  jurisdiction  of  this  Court,  a  judgment  or 
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decree  founded  upon  it  would  not  avail  the  plaintiff  in  the 
Courts  of  another  Province,  as  the  parties  have  not  sub- 
mitted themselves,  and  are  not  subject  to  the  jurisdiction 
of  our  Courts:    Schihshy  Wesfenholz,  L.  E.  6  Q.  B.  155. 

Process  of  sequestration,  as  judicial  process  in  pursuance 
.of  a  judgment  or  decree  for  the  payment  of  money,  and  to 
enforce  the  performance  of  it,  at  one  time  peculiarly  "  the 
execution  and  life  of  a  Court  of  Equity,"  is  now  one  of  the 
modes  in  which  in  a  proper  case  execution  may  be  enforced 
in  any  of  the  Divisions  of  the  High  Court.  Rule  889,  O. 
J.  Act,  which  is  the  same  as  Order  XLIL,  Rule  1  of  the 
English  Act,  provides  that  a  "  judgment  for  the  recovery 
by  or  the  payment  to  any  person  of  money  may  be  enforced 
by  any  of  the  modes  by  which  a  judgment  or  decree  for 
the  payment  of  money,  of  any  of  the  Superior  Courts, 
might  have  been  enforced  at  the  time  of  the  passing  of  the 
said  Act."    See  also  R.  S.  0.  ch.  66,  sec.  73. 

Before  the  Court  of  Chancery  was  authorized  to  enforce 
its  decrees  by  means  of  the  ordinary  process  of  fieri  facias 
against  goods  and  lands,  the  only  method  of  enforcing  them 
was  by  process  of  contempt  against  the  party  disobeying 
them,  and  by  sequestration,  which  is  process  of  contempt 
in  rem,  under  which  the  personal  property  of  the  party  in 
contempt,  and  the  rents  and  profits  of  his  real  estate,  were 
taken  by  the  sequestrator  as  a  means  of  coercing  or  com- 
pelling his  obedience  to  the  order  of  the  Court  by  keeping 
him  out  of  the  possession  of  his  property  :  DanielVs  Chan- 
cery Practice,  5th  ed.,  vol.  1,  891,  892;  Seton  on  Decrees,. 
4th  ed.,  vol.  2,  1577. 

I  can  find  no  case  in  which  attachment  or  sequestration 
following  thereon  was  awarded  unless  the  decree  or  order 
stated  the  time  after  service  of  the  decree  or  order  in  which 
the  money  was  to  be  paid  or  the  act  to  be  done.  It  has 
been  held  that  an  order  to  do  an  act  or  to  pay  money  forth- 
with sufficiently  specified  a  time :  Thomas  v.  JSfokes,  L.  R. 
R.  6  Eq.  521.    But  see  Seton  on  Decrees,  4th  ed.,  p.  85, 

The  same  statute  which  abolished  process  of  contempt 
for  non-payment  of  any  sum  of  money,  and  for  non-pay* 
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ment  of  costs,  &c.,  payable  by  any  decree  or  order  of  the 
Court  of  Chancery,  &c.,  (22  Vic.  ch.  33,)  also  provided, 
(although  by  general  orders  the  Court  had  already  exer- 
-cised  the  power,)  that  such  decree  or  order  might  be 
enforced  by  writs  of  fi.  fa.,  &c.,  as  in  the  case  of  a  judgment 
at  law  in  a  civil  action,  and  further,  that  the  Court  might 
also  issue  writs  of  sequestration  as  hitherto,  "or  in  such 
cases  as  by  general  or  other  orders  the  Court  may  think 
expedient,"  and  that  nothing  in  the  Act  should  be  con- 
strued to  take  away  the  jurisdiction  of  the  Court  under  or 
by  means  of  such  writs. 

These  provisions  are  now  to  be  found  in  the  Act  respect- 
ing arrest  and  imprisonment  for  debt :  R.  S.  0.  ch.  67,  sec. 
10,  and  the  Act  respecting  executions,  R.  S.  0.  ch.  66,  sees. 
72,73. 

The  effect  of  the  latter  section  I  take  it,  was  to  enable 
the  Court  of  Chancery  to  issue  a  writ  of  sequestration 
without  first  issuing  process  of  attachment  in  the  case  of 
an  order  or  decree  for  the  payment  of  money.  It  still 
remained  process  of  contempt  in  rem  to  compel  obedience 
to  a  positive  order  of  the  Court. 

Subsequently  to  the  22  Vic.ch.  33,  the  order,  which  is  now 
Order  291,  Gen.  Orders  of  the  Court  of  Chancery,  was  made. 
This  Order,  which  is  in  substance  the  same  as  the  Order 
XL VII.  of  the  English  Act,  provides  that  if  a  party  who  is 
ordered  to  pay  money  neglects  to  obey  the  order  according 
to  the  exigency  thereof,  the  part}^  prosecuting  the  order 
may,  at  the  expiration  of  the  time  limited  for  the  perform- 
ance thereof,  apply  in  Chambers  for  a  writ  of  sequestration 
against  the  defaulting  party,  and  upon  proof  of  due  service 
of  a  notice  of  the  motion,  unless  the  Court  thinks  proper 
to  dispense  w^ith  such  service  and  proof  by  afiidavit  of  such 
other  matters,  if  any,  as  the  Court  requires,  the  Court  may 
order  a  w^rit  of  sequestration  to  issue. 

General  Orders  288  et  seq.  provide  for  cases  in  which  a 
commission  of  sequestration  may  issue  where  the  order  dis- 
obeyed is  to  do  some  act  other  than  the  payment  of  money. 

These  orders,  passed  under  the  authority  of  the  section 
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I  have  quoted,  appear  to  provide  for  the  only  cases  in 
which  the  Court  of  Chancery  issued  writs  of  sequestration 
at  the  time  of  the  passing  of  the  J udicature  Act. 

Now,, the  judgment  on  which  the  writ  of  sequestration 
here  in  question  was  issued,  is  an  ordinary  judgment  for  a 
debt  recovered  at  law  before  the  passing  of  the  Judicature 
Act.  It  is  not  in  any  sense  an  order  to  pay  money,  and 
no  time  is  limited  for  payment  of  money  recovered  thereon. 
The  debtor  could  never,  under  the  former  practice,  either 
at  law  or  in  equity,  have  been  attached  for  contempt  for 
non-payment  of  such  a  judgment.  It  does  not  come 
within  the  plain  terms  of  General  Order,  (Chancery)  291,  and 
therefore  in  my  opinion  it  will  not  support  a  writ  of 
sequestration. 

I  am  fortified  in  this  view  by  the  strong  expressions  of 
opinion  of  the  Court  of  Appeal  in  Ex  'parte  Nelson,  Re 
Hoare,  14  Ch.  D.  41.  In  that  case  Hunt  had  recovered 
judgment  in  two  actions  in  one  of  the  common  law 
divisions,  and  issued  writs  of  sequestration  thereon,  under 
which  he  sought  to  obtain  payment  of  a  legacy  payable 
to  the  judgment  debtor  by  the  executors  of  one  Chapman, 

The  point  actually  decided  was  that  the  mere  issuing  of 
the  writ,  and  service  of  notice  thereof  upon  the  debtor,, 
was  not  sufficient  to  constitute  the  plaintiff  a  secured 
creditor,  and  so  to  prevent  the  fund  passing  to  the  defen- 
dant's assignee  in  bankruptcy. 

It  was,  however,  contended  that  as  there  had  been  no 
judgment  ordering  the  judgment  debtor  to  do  any  act 
within  a  limited  time,  the  case  did  not  come  within  Order 
XLVIL,  and  on  that  point  the  following  observations  were 
made  by  the  members  of  the  Court. 

James,  L.J.,  at  p.  45, "  It  appears  to  me  that  the  respondent 
has  entirely  mistaken  his  course  of  procedure,  and  that  he 
ought  not  to  have  issued  a  writ  of  sequestration.  Assum- 
ing, however,  that  the  writ  was  perfectly  valid  (though  I 
am  bound  to  say  on  the  facts  before  us,  there  being  a 
simple  judgment  for  a  sum  of  money,  I  cannot  understand 
how  the  writ  could  have  been  issued),  it  did  not  create  any 
charge  on  this  particular  fund." 
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Brett,  L.  J.,  says,  at  p.  46  :  "I  have  very  great  doubts 
whether  the  writ  was  properly  issued  at  all  under  a  mere 
ordinary  judgment  for  a  debt." 

Cotton,  L.  J.,  says :  "  It  must  not,  however,  be  assumed 
that,  if  the  question  had  been  open,  I  should  have  con- 
sidered that  the  writ  had  been  properly  issued." 

See  also  Seton  on  Decrees,  4th  ed.,  vol.  i.,  pp.  1576,  1577, 
where  referring  to  Order  XL VII.,  J.  A.,  and  Gen.  Orders 
of  the  Court  of  Chancery,  &c.,  it  is  said  that,  "  Under  those 
rules  it  therefore  appears  that  a  commission  of  sequestra- 
tion may  be  obtained  to  enforce  any  judgment  or  order  of 
the  Court,  either  instead  of,  or  upon  any  return  to  a  writ 
of  attachment,  except  perhaps  in  the  case  of  a  judgment 
requring  the  party  to  abstain  from  doing  any  act,  the  mode 
of  enforcing  a  judgment  to  that  effect  being  as  prescribed 
by  Ord.  187o,  XLIL,  5,"  (0.  J.  Act,  Rule  343,)  "by 
writ  of  attachment  or  by  committal." 

Looking  at  the  fact  that  under  the  clause  of  the  Judica- 
ture Act  relating  to  the  attachment  of  debts,  great  latitude 
is  now  given  in  attaching  equitable  debts, — (See  N'ash  v. 
Pease,  47  L.  J.  Q.  B.  766.) — I  think  we  should  not  extend 
the  costly,  and,  I  may  be  permitted  to  say,  cumbrous 
process  of  sequestration  beyond  the  cases  to  which  it  is 
clearly  applicable;  and  the  plaintiffs'  motion  should,  there- 
fore, in  my  opinion,  be  discharged  and  the  defendant's 
granted ;  as  to  both,  however,  without  costs. 

It  thus  becomes  unnecessary  to  dispose  of  the  second 
question  argued,  one  branch  of  which  was,  whether  under 
process  of  sequestration  the  debtor's  choses  in  action  could 
be  reached. 

I  must  say,  however,  as  to  this,  that  it  appears  to  be  now 
clearly  settled  that  they  can,  the  only  question  being  as  to  the 
mode  in  which  it  is  to  be  done,  whether  by  a  new  action 
or  by  motion  in  the  original  cause  :  Irving  v.  Boyd,  1 5 
Grant  157;  Ward  v.  Booth,  L.  R.  14  Eq.  195;  Ex  parte 
Nelson,  Re  Hoare,  14  Ch.  D.  41. 

There  are  several  cases  which  strongly  support  the  view 
that  it  may  be  done  in  the  latter  way,  and  that  a  new 
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action  is  not  necesssarj  when  the  proper  parties  have  been 
brought  before  the  Court.  See  Re  Slade,  Slade  v.  Hulme, 
L.  R.  18  Ch.  D.  652,  where,  an  order  having  been  made  by  the 
Probate  Division  of  the  High  Court  for  the  payment  by  S. 
of  £700  damages  and  costs,  and  S.  having  made  default,  a 
writ  of  sequestration  was  issued  by  the  Probate  Division 
to  enforce  the  order.  S.  was  entitled  to  certain  trust 
moneys  which  were  being  administered  in  a  .  Chancery 
action,  and  it  was  held  that  the  Chancery  Division  had 
jurisdiction,  on  the  motion  of  the  sequestrators  in  that 
action,  to  order  the  trust  moneys  to  be  paid  to  them. 

Fry,  J., said, at  p.  656 :  "It  is  plain  that  where  sequestrators 
desire  to  obtain  possession  of  a  chose  in  action,  they  must 
take  some  steps,  they  must  do  something  to  assert  their 
right  to  that  particular  chose  in  action.  *  *  Can  the 
sequestrators  proceed  in  the  existing  action?"  (that  is,  in  the 
Chancery  action,  in  which  they  had  obtained  an  order  nisi 
for  payment  of  £130,  part  of  the  trust  fund)  "  or  must  they 
commence  independent  proceedings  ?"  He  then  com- 
mented on  the  authorities,  including  Glaydon  v.  Finch,  L. 
R  15  Eq.  266,  and  held  that  the  application  of  the  seques- 
trators by  way  of  motion  for  an  order  msi  in  the  Chancery 
action,  to  which  be  it  observed  they  ,  were  strangers,  was 
regular,  and  that  the  order  msi  had  been  properly  granted. 

See  also  the  observations  of  Jessel,  M.  R.,  in  Salt  v. 
Cooper,  L.  R.  16  Ch.  D.  544,  and  Smith  v.  Cowell,  L.  R.  6 
Q.  B.  D.  75. 

Wilson,  C.  J. — This  is  a  novel  point  of  practice  in  this 
Court,  and  I  shall  firstly  refer  to  some  decisions  bearing  upon 
it.  In  Ex  parte  Rogers,  Re  Boustead,  L.  R.  16  Ch.  D.  665, 
a  liquidation  petition  by  two  partners  was  filed  in  England 
on  the  29th  of  July,  1879,  and  a  trustee  was  duly  ap- 
pointed under  it,  of  their  joint  and  separate  property. 
Roustead,  one  of  the  partners,  was  possessed  of  some  real 
estates  in  Ceylon. 

He  had  executed  a  deed  of  bond  of  mortgage  on  one  of 
these  estates  to  a  firm  of  Henry  Rogers,  Sons  &;  Co. 
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These  mortgagees  commenced  an  action  in  the  District 
Court  of  Colombo  in  Ceylon,  against  Boustead,  to  enforce 
their  mortgage.  The  District  Court  directed  a  sequestration 
to  issue,  under  which  the  Fiscal  of  the  district  of  Colombo 
seized  and  sequestrated  an  estate  of  Boustead's  not  included 
in  the  mortgage.  The  sequestration  was  issued  according 
to  the  practice  of  the  Ceylon  Court,  to  compel  an  appear- 
ance of  Boustead  in  the  action. 

The  trustee  in  liquidation  applied  to  the  Court  of  Bank- 
ruptcy in  England  for  an  order  restraining  the  mortgagees 
from  taking  any  further  proceedings  in  the  action  in 
Ceylon  against  Boustead,  or  upon  the  sequestration.  The 
registrar  granted  an  injunction  restraining  the  mortgagees 
from  taking  any  further  proceedings  in  the  action,  so  far 
only  as  it  affected  (if  at  all,)  the  person  of  Boustead  or  the 
property  not  included  in  the  mortgage.  Since  the  regis- 
trar's order  an  appearance  had  been  entered  in  the  action. 
The  mortgagees  appealed  because  the  order  went  too  far. 

Jessel,  M.  B.,  said  the  Bankruptcy  Act,  though  an  Impe- 
Tial  Act,  and  binding  on  the  colonies:  Ellis  v.  McHenry, 
L.  E.,  6  C.  P.  228,  "  only  passes  immovable  property  in  the 
•colonies  according  to  the  law  of  the  colonies." 

James,  L.  J.,  said  :  "  The  Bankruptcy  law  does  not  inter- 
fere with  securities  ;  the  object  of  the  action  is  to  enforce 
the  mortgagee's  security  according  to  the  law  of  Ceylon." 

Jessel,  M.  B. :  The  sequestration  "  was  only  in  the  nature 
of  a  pledge,  and  does  not  pass  any  property." 

The  judgment  given  by  the  Master  of  the  Rolls,  at  p.  667, 
-was  "  that  the  sequestration  was  really  issued  only  to  compel 
the  appearance  of  the  defendant,"  Boustead.  "  The  action 
was  brought  to  realize  the  plaintiffs'  security.  It  is  said 
that  the  sequestration  will  enable  them  to  take  away  the 
property  and  keep  it  as  a  pledge.  But  they,"  the  plaintiffs, 
are  willing  to  undertake  to  use  it  only  in  order  to  compel 
appearance.  It  appears  to  me  that  leave  ought  to  have 
been  obtained  from  the  Court  of  Bankruptcy  before  the 
mortgagee  took  any  such  a  step.  I  think  there  has  been  a 
mistake  on  both  sides.  However,  it  now  seems  that  an 
49 — VOL.  XXXII.  c.  p.  D. 
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appearance  has  been  entered  in  the  action,  and  therefore 
the  sequestration  is  no  longer  wanted.  The  appellants 
are  willing  to  undertake  not  to  use  it  for  any  other  pur- 
pose, and  not  to  use  the  proceeds  of  it  for  paying  any 
other  debt.  On  this  undertaking  being  given  the  order 
of  the  Registrar  will  be  discharged,  and  each  side  will  pay 
their  own  costs." 

Judgment  creditors  in  England  of  a  company  in  liquida- 
tion in  England,  who  had  proved  in  the  winding  up,  were 
held  not  to  be  entitled  to  attach  the  property  of  their 
debtors  in  India  :  Re  Oriental  Steam  Co.,  Ex  parte  Scinde 
R.  W.  Co.,  L.  R.  9  Ch.  557. 

In  Re  Blade,  Blade  v.  Hulme,  L.  R.  18  Ch.  D.  653,  a  writ 
of  sequestration  was  issued  by  the  Court  of  Probate  and 
Divorce  against  a  co-respondent  in  a  divorce  action,  to 
enforce  an  order  made  against  him  for  payment  of  the 
damao^es  and  costs  awarded  ao^ainst  him.  He  was  entitled 
to  certain  trust  moneys  which  were  being  administered  in 
a  Chancery  action.  Held,  the  Court  of  Chancery  had 
jurisdiction,  on  motion  of  the  sequestrators  in  the  Chancery 
action,  to  order  the  trust  moneys  to  be  paid  to  the  seques- 
trators— an  action  was  not  necessary  to  be  brought. 

In  Cowpe7'  V.  Taylor.  16  Sim.  314,  it  was  held  that  the 
funds  in  Court  to  the  credit  of  one  cause  can  be  attached  to 
answer  the  sequestration  in  another  cause  :  S.  P.  Claydon 
V.  Finch,  L.  R.  15  Eq.  266.  Gee  v,  Mahood,  cited  in  Seton 
on  Decrees,  4th  ed.,  1658,  shews  the  form  of  the  order.  See 
also  FrancJdyn  v.  Colhoun,  3  Swanst.  276,  S.  P. ;  Wilson  v. 
Metcalfe,  1  Beav.  263,  S.  P. 

The  sequestrators  are  authorized  to  proceed  against  the 
debtor's  personal  estate,  which  includes  choses  in  action :, 
Bethune  v.  Kennedy,  3  Beav.  462  ;  Reece  v.  Taylor,  5  DeG. 
&  Sm.  480, 

The  sequestration  must  be  acted  upon  to  obtain  posses- 
sion of  a  chose  in  action.  Obtaining  an  order  nisi  to  get 
possession  of  the  chose  in  action,  is  a  proceeding  to  da 
something  under  the  sequestration.  At  p.  658  of  18  Ch.  D., 
it  is  said,  the  order  should  have  been  "to  direct  payment  of 
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£130  per  annum  by  the  trustees  to  the  sequestrators,  and  to 
order  that  no  other  moneys  should  be  paid  to  Walter 
Slade  without  previous  notice  being  given  to  the  seques- 
trators." 

It  seems  there  must  be  an  order  to  pay  a  specific  sum 
and  a  day  for  payment  given,  and  default  made,  before  a 
sequestration  will  be  granted,  unless  the  deceee  or  judgment 
direct  the  particular  payment  or  other  act  to  be  done. 
There  was  no  such  order  in  this  case,  and  the  judgment  is 
not  specifically  a  direction  to  pay  the  amount  of^it.  Upon 
that  ground  the  sequestration  was  improvidently  issued 
and  must  be  set  aside. 

That  a  sequestration  will  authorize  the  seizure  of  choses 
in  action  seems  to  be  well  settled,  but  to  apply  to  any 
particular  choses  in  action  the  sequestration  is  not  alone 
sufiicient;  it  must  be  followed  up  by  a  motion  to  pay  over,, 
or,  in  some  cases,  by  an  action  to  recover  them.  See  the 
cases  before  cited, 

If  the  trust  estate  is  not  here  the  proceedings  which  are 
necessary  to  reach  it  must  be  taken  in  the  coimtry  where 
the  estate  lies.  A  sequestration  can  only  be  executed  in 
the  country  where  the  property  is  situate.  If  the  trustees- 
reside  here  they  may  be  proceeded  against  personally,  and 
means  for  that  purpose  may  be  taken  against  them. 

Galt,  J.,  concurred. 

Plaintiff's  motion  dismissed  and  the  defen- 
dants' motion  granted,  both  without  costs. 
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ReGINA  V.  O'ROURKE. 

Criminal  law — Selection  of  jurors — Demurrer — Case  reserved — Writ  of 

error. 

To  an  indictment  for  murder  the  prisoner  pleaded,  challenging  the  array 
of  the  jury  panel,  which  plea  was  demurred  to  and  judgment  given  in 
favour  of  the  crown  by  the  learned  Judge,  holding  the  Court  of  Oyer 
and  Terminer ,  who  at  the  request  of  the  prisoner,  reserved  a  case  for 
the  consideration  of  the  Common  Pleas  Division. 

Held,  not  a  matter  which  could  be  reserved  under  C.  S.  U.  C.  ch.  112, 
and  the  case  was  therefore  directed  to  be  quashed. 

Semble,  per  Wilson,  C.  J.,  that  a  writ  of  error  was  the  proper  remedy, 
and  that,  notwithstanding  the  Judicature  Act,  it  would  lie  in  the  first 
instance  to  either  the  Queen's  Bench  or  Common  Pleas  Division,  and 
not  to  the  Court  of  Appeal.  Remarks  as  to  what  constitutes  a  Superior 
or  inferior  Court. 

By  the  Dominion  Act  32  k  33  Vic.  ch.  29,  sec.  44,  the  selection  of  jurors 
in  criminal  cases  is  authorized  to  be  in  accordance  with  the  Provincial 
laws,  whether  passed  before  or  after  the  coming  into  force  of  the  B.  N. 
A.  Act,  subject,  however,  to  any  provision  in  any  Act  of  the  Parlia- 
ment of  Canada,  and  in  so  far  as  such  laws  are  not  inconsistent  with 
any  such  Act,  By  the  Provincial  Acts  42  Vic.  ch.  14,  and  44  Vic.  ch. 
6,  the  mode  of  selection  of  jurors  in  criminal  cases,  as  provided  by  C. 

•  S.  U.  C.  ch.  31,  as  jimended  by  26  Vic.  ch.  44,  was  changed  by  exclud- 
ing the  clerk  of  the  peace  as  one  of  the  selectors,  and  requiring  the 
selection  to  be  made  only  from  those  qualified  to  serve  as  jurors  whose 
surnames  began  with  certain  alphabetical  letters,  instead  of  from  the 
whole  body  of  those  competent  to  serve  f*s  previously  required.  The 
jury  in  question  were  selected  under  these  Provincial  Acts. 

Semble,  that  the  32  &  33  Vic.  ch.  29,  D.,  was  not  ultra  vires  of  the  Domin- 
ion Parliament  as  being  a  delegation  of  their  powers,  and  that  the 
selection  made  in  accordance  with  the  Provincial  Acts,  was  valid. 

Qumre,  whether  the  selection  and  summoning  of  jurors  is  a  matter  of 
procedure,  or  relates  to  the  constitution  and  organization  of  Criminal 
Courts. 

Indictment  for  murder. 

Plea :  And  now  at  this  day  come  as  well  the  said  Britton 
Bath  Osier,  one  of  Her  Majesty's  counsel  learned  in  the 
law,  who  for  our  said  Lady  the  Queen  prosecutes  in  this 
behalf,  as  the  said  Michael  O'Rourke  in  his  own  proper 
person,  and  the  jury  thereupon  empanneled  also  come,  and 
thereupon  the  said  Michael  O'Rourke  challenges  the  array 
of  the  said  [Jury]  panel  because — 

1.  The  said  panel  was  arrayed  and  returned  by  the 
Sheriff  of  the  said  county  of  Halton,  and  although  the  said 
panel  was  duly  selected  from  certain  persons  in  the  county 
designated  by  and  selected  in  accordance  with  the  provi- 
sions of  certain  statutes  of  the  province  of  Ontario,  the 
said  statutes  are  ultra  vires  and  void,  to  wit :  R.  S.  0.  ch. 
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48,  and  42  Vic.  ch.  14,  O.,  and  44  Vic.  ch.  6,  0.,  amending- 
the  same,  and  the  said  panel  was  not  selected  in  accordance 
with  any  section  of  any  statute  of  the  Dominion  of  Canada, 
which  the  Parliament  of  the  Dominion  of  Canada  had 
power  to  enact. 

2.  That  the  selection  and  chosing  of  jurors  in  criminal 
cases  is  a  part  and  parcel  of  the  procedure  in  criminal 
cases,  and  the  Parliament  of  the  Dominion  of  Canada 
alone  has  jurisdiction  in  matters  of  procedure  in  criminal 
cases  under  the  provisions  of  the  British  North  America 
Act,  and  the  said  Parliament  has  no  authority  to  delegate 
the  powers  which  it  has  to  legislate  in  regard  to  procedure 
in  criminal  cases  to  the  Provincial  Legislature  of  any  pro- 
vince, or  to  any  other  body  whatsoever. 

Wherefore  the  said  Michael  O'Rourke  sa3^s  the  above 
mentioned  statutes  of  the  Province  of  Ontario,  and  also 
section  44  of  ch.  29  of  the  32  &  33  Vic,  Dominion 
Statute,  are  ultra  vires  and  void,  and  the  said  panel  is 
improperly  selected  and  chosen,  and  the  said  Michael 
O'Eourke  had  not  a  jury  empanelled  from  the  body  of  the 
county,  on  which  he  can  put  himself  upon  his  trial,  as  by 
law  he  is  entitled  to  have.    Verification,  &c. 

3.  That  the  panel  was  not  selected  by  the  selectors 
chosen  by  law  in  this,  that  John  Dewar,  clerk  of  the  peace 
of  the  said  county,  was  not  one  of  the  selectors  on  the 
second  selection  when  the  jury  list  from  which  the  said 
panel  is  taken  was  made  up,  as  by  law  he  should  be. 

4.  That  on  the  first  selection  of  jurors  from  the  differ- 
ent  townships  in  the  said  county,  only  certain  persons 
whose  names  commenced  with  certain  letters  were  chosen 
or  could  be  chosen  under  the  said  statutes,  whereas  other 
persons,  whose  names  commenced  with  other  letters,  lived 
in  the  said  townships,  and  were  liable  to  be  selected  and 
could  be  chosen  as  jurors,  all  the  said  proceedings  being 
taken  and  had  under  the  laws  and  statutes  of  the  Province 
of  Ontario. 

Demurrer,  on  the  part  of  the  Crown. 
On  the  case  submitted  no  entry  of  joinder  or  of  judgment 
was  stated. 
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The  learned  Judge  before  whom  the  case  was,  gave  judg- 
ment for  the  Crown. 

The  cause  came  on  for  trial  before  Cameron,  J.,  who  held 
the  Courts  of  Assize  and  of  Oyer  and  Terminer,  and  Gen- 
eral Goal  Delivery,  in  and  for  the  county  of  Halton,  on  the 
20th  of  March,  1882,  at  the  town  of  Milton,  in  the  said 
county ;  and  upon  his  trial  the  prisoner  was  convicted  of 
the  crime  of  wilful  murder. 

The  learned  Judge,  as  stated  in  the  case,  at  the  request 
of  the  counsel  for  the  prisoner,  under  the  C.  S.  U.  C.  ch.  112, 
then  reserved  for  the  consideration  of  Her  Majesty's  Justices 
of  the  Common  Pleas  Division  of  the  High  Court  of  J ustice, 
question  wdiether  the  said  challenge  of  the  array  was  for 
good  cause,  and  should  not  have  been  decided  against  the 
said  Michael  O'Rourke. 

The  prisoner  was  sentenced  to  be  executed  on  the  ninth 
day  of  June,  now  next  ensuing. 

During  Easter  Sittings,  May  23, 1882,  on  the  case  coming 
on  for  argument,  the  Court  expressed  a  doubt  as  to  whether 
the  question  submitted  was  one  which  could  properly  be 
reserved,  and  at  the  request  of  the  prisoner's  counsel, 
directed  the  case  to  stand  until  the  25th  instant ;  so  that 
this  question  might  be  argued  or  a  writ  of  error  applied  for. 

On  May  25,  1882,  the  case  came  on  for  argument  and  was 
accordingly  argued. 

Murphy  for  the  prisoner.  As  to  the  first  point,  namely,  the 
one  suggested  by  the  Court,  whether  this  is  a  matter  which 
can  be  reserved  under  C.  S.  U.  C.  ch.  112.  iSec.  1  gives 
power  to  the  Judge  on  the  trial  to  reserve  any  ques- 
tion of  law  which  arose  at  the  trial,"  for  the  opinion 
of  the  Court.  Section  2,  it  may  be  urged,  qualifies  this, 
as  shewing  that  it  must  be  something  arising  during  the 
course  of  the  trial,  but  in  interpi-eting  criminal  Acts  the 
rule  is,  to  give  them  the  widest  scope  in  favour  of  the  pris- 
oner. The  language  of  section  1  is  quite  large  enough 
to  cover  a  case  of  this  kind.  Also,  under  the  Judicature 
Act  the  Court  of  Oyer  and  Terminer  is  made  one  of  the 
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Courts  of  the  High  Court  of  Justice  and  a  Superior  Court, 
and  if  therefore,  being  a  Superior  Court,  a  writ  of  Error  will 
not  lie  from  it  to  this  Court,  another  Superior  Court, 
then  the  Court  should  strain  the  language  of  the  C.  S.  U. 
C.  ch.  112,  to  enable  this  case  to  be  brought  within  it,  for 
it  is  a  principle  of  law^  that  there  is  no  wrong  without  a 
remedy.  Then  as  to  the  merits.  By  the  B.  N.  A.  Act,  sec. 
91,  clause  27, criminal  law  and  procedure  in  criminal  matters 
is  one  of  the  subjects  over  which  the  Parliament  of  Canada 
has  exclusive  jurisdiction.  The  selection  of  juries  is  a 
matter  of  procedure,  and  not  a  matter  of  constitution  and 
maintenance  of  Courts.  Before  confederation  the  mode  of 
selection  was  provided  for  by  C.  S.  XJ.  C.  ch.  31,  sec.  51,  as 
amended  by  26  Vic.  ch.  44,  sec.  5.  Under  these  Acts  cer- 
tain persons  are  named  as  the  selectors  of  jurors,  amongst 
w^hom  is  the  clerk  of  the  peace ;  also  under  the  C.  S. 
U.  C.  ch.  31,  the  selection  is  to  be  made  from  the  whole 
iDody  of  the  county  of  those  liable  to  serve.  The  local 
Legislature  have  attempted  to  interfere  with  this  mode 
of  selection  by  the  42  Vic  ch.  14,  sees.  3,  8,  11  sub-sees. 

4,  O.  and  44  Vic.  ch.  6,  0.  Under  these  Acts  they  have 
excluded  the  clerk  of  the  peace  as  one  of  the  selectors,  and 
liave  restricted  the  mode  of  selection  to  certain  only  of 
those  liable  to  serve  whose  names  commence  with  certain 
alphabetical  letters.  This  clearty  is  beyond  the  jurisdiction 
of  the  Provincial  Legislature.  The  Act  passed  by  the 
Dominion  Parliament,  32  &  33  Vic.  ch.  29,  sec.  44,  cannot 
validate  this  legislation,  as  it  is  ultra  vires  of  the  Dominion 
Parliament,  being  a  mere  delegation  of  a  duty  imposed  on 
it,  which  it  cannot  do.  He  referred  to  Potter's  Dwarris 
on  Statutes,  p.  362,  7  ;  Taschereau's  Criminal  Acts,  vol. 
ii.,  p.  229. 

Irving,  Q.  C,  for  the  Crown.  The  selection  and  sum- 
moning of  jurors  is  not  criminal  procedure,  but  is  included 
in  the  words  constitution,  maintenance,  and  organiza- 
tion of  Provincial  Courts,  both  of  civil  and  of  criminal 
jurisdiction,  and  including  procedure  in  civil  matters  in 
those  Courts:  B.  N.  A.  Act,  sec.  92,  No.  14.    The  jury 


392     COMMON  PLEAS  DIVISION,  EASTER  SITTINGS,  1882- 


form  an  essential  constituent  of  the  Court,  and  it  is 
only  after  the  jurors  appear  in  Court  that  what  is  then 
then  done  in  calling  over  their  names  on  the  panel,  &;c.,. 
&;c.,  becomes  matter  of  procedure.  He  referred  to  2  Hale, 
P.  C;  pp.  260,  261  ;  O'Connell  v.  The  Queen.  11  CI.  &  F.  155, 
at  p.  347,  in  the  judgment  of  Lord  Brougham  ;  Regina  v. 
Foley,  referred  to  in  Steven's  New  Brunswick  Dig.  of  1880, 
2nd  ed.  p.  381;  Fitz James  Stephens  General  Yiew  of  the 
Criminal  Law  of  England,  ch.  5,  p.  154  ;  1  Cliitty's  Criminal 
nal  Law,  2nd  ed.,  p.  337  ;  Burn's  Justice  of  the  Peace,  30th 
edition,  tit.  Process,  p.  1335.  On  the  other  part  of  the 
case  he  referred  to  Regina  v.  Burah,  L,  K.  3  App.  889 ; 
Regina  v.  Hodge,  in  the  Court  of  Appeal  here,  not  yet 
decided  (a) ;  Regina  v.  Bradshaw,  38  U.  C.  E,.  569. 

Murphy,  in  reply,  referred  to  the  Ontario  Act  42  Yic.  ch. 
13,  which  reduced  the  number  of  Grand  Jurors,  but  which 
has  never  been  called  into  operation,  because  being  matter 
of  procedure  it  was  thought  the  Ontario  Legislature  had 
not  the  power  to  pass  it. 

June  2,  1882.  Wilson,  C.  J. — Before  the  case  was 
argued  we  stated  to  the  counsel  that  it  appeared  to  us,  to 
say  the  least  of  it,  exceedingly  doubtful  whether  this 
demurrer  which  had  been  argued,  and  judgment  given 
upon  it  could  be  reserved  by  the  learned  Judge  under 
the  statute  for  our  consideration. 

The  C.  S.  U.  C.  ch.  112,  sec.  1,  enacts:  "When  a  person 
has  been  convicted  of  treason,  felony,  or  misdemeanor 
before  any  Court  of  Oyer  and  Terminer,  and  Gaol  Delivery," 
&;c., "  the  Judge  *  *  before  whom  the  case  was  tried  may,, 
in  his  or  their  discretion,  reserve  any  question  of  law  which 
arose  on  the  trial  for  the  consideration  of  the  Justices  of 
either  of  Her  Majesty's  Superior  Courts  of  Common  Law." 

Sec.  2.  The  Judge  *  *  shall  thereupon  state  in  a 
case  to  be  signed  by  such  Judge  *  *  the  question  or 
questions»of  law  so  reserved,  with  the  special  circumstances 
upon  which  the  same  arose,"  &;c. 

(a)  Since  decided,  not  yet  reported. 
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Sec.  3.  "  The  Justices  *  *  shall  hear  and  finally 
determine  the  said  questions,  and  reverse,  affirm,  or  amend 
any  judgment  given  on  the  indictment  or  inquisition  on 
the  trial  whereof  such  questions  arose,  or  shall  avoid  such 
judgment,  or  order  an  entr}^  to  be  made  on  the  record,  that 
in  the  judgment  of  the  said  Justices  the  party  convicted 
ought  not  to  have  been  convicted,  or  shall  arrest  the  judg- 
ment, or  if  no  judgment  has  been  given  shall  order  judg- 
ment to  be  given  thereon  at  some  future  session  of  Oyer 
and  Terminer,  or  Gaol  Delivery,  *  *  or  shall  make 
such  other  order  as  justice  may  require." 

The  words  "  may  reserve  any  question  of  law  which  arose 
on  the  trial "  in  section  one,  are  very  comprehensive,  and 
might  have  enabled  the  learned  Judge  who  had  given  judg- 
ment upon  a  demurrer,  or  who  had  not  given  judgment 
upon  it,  to  reserve  it  for  the  consideration  of  the  Justices  of 
one  of  the  Superior  Courts  of  Common  Law.  In 
which  case  the  reservation  by  the  Judge  and  the 
reference  of  the  question  of  law  to  the  Justices  of  the 
Court,  being  entered  on  the  record,  would  have  been  equi- 
valent to  a  w^rit  of  error  sued  out  for  the  like  purpose.  But 
I  think  the  words  such  "  questions  of  law  which  arose  on 
the  trial,"  point  to  those  questions  of  law  which  on  the 
trial  happened  to  arise. 

The  fact  also  that  by  section  two  the  Judge  is  to  state  in 
a  case  the  question  or  questions  of  law  to  be  reserved 
shew  that  the  questions  of  law  to  be  reserved  are  not 
such  as  are  already  upon  the  record,  and  which  are  raised 
by  demurrer,  but  such  questions  of  law  which  arise  in  the 
ordinary  course  of  the  trial,  of  which  the  reports  contain 
numberless  instances.  And  I  think  that  is  so,  because  the 
Judge  is  to  accompany  the  case  reserved  with  a  statement 
of  "  the  special  circumstances  upon  which  the  same  "  (i.  e., 
the  questions  of  lawj  arose  ; "  and  upon  a  demurrer  the 
Court  never  looks  beyond  the  record,  and  knows  nothing 
of  the  special  circumstances  upon  which  it  is  founded. 

It  is  true,  section  3  empowers  the  Court  to  reverse 
affirm  or  amend  any  judgment  given  on  the  indictment,"" 
50 — VOL.  XXXII.  c.  P.  D. 
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which  again  are  very  comprehensive  words  ;  but  it  is  stated 
also  that  the  judgment  referred  to  is  that  judgment  which 
is  given  "  on  the  trial  whereof  such  questions  arose." 

By  th-at  section  the  Court  could  arrest  the  judgment, 
which  could  only  be  for  some  defect  or  matter  of  law  ap- 
pearing without  demurrer  on  the  face  of  the  record ;  but 
there  can  be  now  no  arrest  of  judgment  "  for  any  defect 
in  the  indictment  which  might  have  been  taken  advantage 
of  b}^  demurrer,  or  amended  under  the  authority  of  this 
Act,"  32  &  33  Vict.  ch.  29,  sec.  32,  D. 

In  Mansell  v.  The  Queen,  8  E.  &  B.  ,^4  ;  O  Connell  v.  The 
Queen,  11  CI.  &  F.  155 ;  Rex.  v.  Edmonds,  4  B.  &  M.  471 ; 
and  in  WhelanY.  The  Queen,  28  U.  C.  B.  1,  the  like  objection 
was  taken  by  writ  of  error. 

The  learned  Judge  had  not  therefore  the  power  to  reserve 
such  a  case  for  the  opinion  of  the  Court.  The  remedy  of 
the  prisoner,  as  far  as  I  can  now  give  an  opinion  upon  it, 
is  by  writ  of  error ;  and  what  I  say  upon  that  point,  I  desire 
to  say  is  the  expression  of  my  own  opinion  only.  That 
writ  is  not  taken  away  by  section  80  of  the  Act  last  refer- 
red to,  because  in  this  case  the  question  of  law  arising  upon 
the  demurrer,  is  one  "  which  could  not  have  been  reserved 
for  the  consideration  of  the  Court :"  Regina  v.  Faderman, 
1  Den.  C.  C.  565  ;  and  Regina  v.  Mellor,  7  Cox  C.  C.  454, 
4  Jur.  N.  S.  214. 

It  is  said  then  there  are  difficulties  in  the  way  of  the 
prisoner  getting  his  writ  of  error  by  reason  of  the  Judi- 
cature Act  lately  passed  in  this  province.  Perhaps  I  should 
not  give  an  opinion  upon  this  point  as  it  is  not  strictly  before 
us,  as  the  case  may  be  disposed  of  without  reference  to  this 
question,  but  I  feel  an  anxiety  that  so  important  a  part  of 
the  criminal  law  should  be  considered  to  be  unsettled,  that 
I  venture  to  express  my  own  opinion  as  to  whether  the 
writ  of  error  is  still  available  under  the  law  as  it  now 
stands  in  criminal  cases ;  and  in  order  that  the  reasons  on 
which  my  opinion  is  founded  may  be  considered,  and  such 
weiglit  given  to  them  as  they  may  under  such  circum- 
stances be  entitled  to. 
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The  C.  S.  U.  C.  ch.  113,  sees.  16,  17,  empowers  the  Courts 
of  Queen's  Bench  and  Common  Pleas  to  issue  a  writ  of 
error  in  such  a  case. 

The  Judicature  Act,  44  Vic.  ch.  5,  0.,  has  the  following 
enactments  bearing  on  the  subject. 

Sec.  3  unites  and  consolidates  the  Courts  of  Appeal, 
Queen's  Bench,  Chancery,  and  Common  Pleas,  and  con- 
stiutes  them  "under,  and  subject  to  the  provisions  of  this 
Act,  one  Superior  Court  of  Judicature  for  Ontario." 

Sub-sec.  2 :  "  The  Courts  of  Queen's  Bench,  Chancery 
and  Common  Pleas"  are  constituted  one  of  the  two  divi- 
sions of  the  Supreme  Court,  which  division  shall  be  called 
"  The  High  Court  of  Justice  for  Ontario." 

Sub-sec.  3  :  "The  Court  of  Queen's  Bench  shall  thereafter 
be  called  the  Queen's  Bench  Division  of  the  High  Court. 
The  Court  of  Chancery,"  &c.,  "  and  the  Judges  of  the  said 
three  Courts  or  Divisions  shall  be  called  Justices  of  the 
High  Court." 

Sub-sec.  6:  "The  Chief  Justice  of  the  Queen's  Bench 
shall  be  President  of  the  Queen's  Bench  Division.  The 
Chancellor,"  &c. 

Sec.  9  :  "  The  High  Court  of  Justice  shall  be  a  Superior 
Court  of  Record,  and  subject  as  in  this  Act  mentioned, 
shall  have  the  jurisdiction  which,  at  the  commencement  of 
this  Act,  was  vested  in,  or  capable  of  being  exercised  by, 
the  Court  of  Queen's  Bench,  the  Court  of  Chancery,  the 
Court  of  Common  Pleas,  and  Courts  of  Assize,  Oyer  and 
Terminer  and  Gaol  Delivery,  (whether  created  by  commis- 
sion or  otherwise)  and  shall  be  deemed  to  be  and  shall  be 
a  continuation  of  the  said  Courts  respectively,  (subject  to 
the  provisions  of  this  Act)  under  the  name  of  the  High 
Court  of  Justice  aforesaid." 

Sec.  10  :  "From  and  after  the  commencement  of  this 
Act  the  several  jurisdictions  vested  in  the  High  Court  of 
Justice  shall  cease  to  be  exercised  except  in  the  name  of 
the  said  High  Court  of  Justice  as  provided  by  this  Act, 
save  as  otherwise  in  this  Act  provided." 

Sec.  52:   "Save  as  by  this  Act  or  by  any  rules  of 
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Court  may  be  otherwise  provided,  all  forms  and  methods, 
(as  nearly  as  may  be)  of  procedure,  which  at  the  com- 
mencement of  this  Act  were  in  force  in  any  of  the  Courts 
whose  jurisdiction  is  by  this  Act  vested  in  the  said  High 
Court  under  or  by  virtue  of  any  law,  general  order,  or  rule 
whatsoever,  and  which  are  not  inconsistent  with  this  Act 
or  with  any  rules  of  Court — may  continue  to  be  used  and 
practised,  in  the  said  High  Court  of  Justice,  in  such  and  the 
like  cases,  and  for  such  and  the  like  purposes,]^as  those  to 
which  they  would  have  been '  applicable  in  the  respective 
Courts  of  which  the  jurisdiction  is  so  vested,  if  this  Act 
had  not  passed." 

Sec.  87  :  "  Nothing  in  this  Act,  or  in  the  schedule  thereto, 
affects  or  is  intended  to  affect  the  practice  or  procedure  in 
criminal  matters  or  matters  connected  with  the  Dominion 
controverted  elections,  or  proceedings  on  the  Crown  or 
revenue  side  of  the  Queen's  Bench  or  Common  Pleas 
Divisions." 

By  Rule  484  :  "  Nothing  in  these  rules  shall  be  construed 
as  intended  to  affect  the  practice  or  procedure  in  criminal 
proceedings,  or  proceedings  on  the  Crown  or  revenue  sides 
of  the  Queen's  Bench  or  Common  Pleas  Divisions." 

The  effect  of  the  Judicature  Act,  by  sec.  8  and  sub-sees. 
2  and  3,  is,  so  far  as  this  Court  is  concerned,  to  change  the 
former  name  of  it  to  that  of  the  Common  Pleas  Division  of 
the  High  Court,  and  to  constitute  it,  with  the  Courts  of 
Queen's  Bench  and  Chancery,  the  High  Court  of  J ustice 
for  Ontario,  and  to  constitute  it  with  these  Courts  and  the 
Court  of  Appeal  one  supreme  Court  of  Judicature  for 
Ontario. 

As  regards  the  jurisdiction.  This  Court  under  its  altered 
name,  as  a  Division  of  the  High  Court,  is  with  the  other 
Courts  named  in  section  9,  including  the  Courts  of  Assize, 
Oyer  and  Terminer  and  Gaol  Delivery,  a  continuation  of  the 
Court  of  Common  Pleas,  and  possesses  the  like  jurisdiction 
which  it  had  at  the  time  of  the  passing  of  that  Act.  And 
the  forms  and  methods  of  its  former  procedure  may  be  used 
and  practised  as  heretofore.    And  by  sec.  87,  repeated  in 
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Kule  484,  it  is  expressly  enacted  that  the  Act  shall  not 
affect  the  pi^actice  or  procedure  in  criminal  matters. 

The  doubt  arises  chiefl}^  because  the  Courts  of  Oyer  and 
Terminer  and  Gaol  Delivery,  which  before  the  Judicature 
Act  were  admitted  to  be  inferior  and  separate  Courts,  so 
that  a  writ  of  error  would  lie  from  them  to  remove  a  cause 
or  proceeding  pending  there  to  this  Court,  are  since  the 
Judicature  Act  no  longer  inferior  or  separate  Courts,  but 
Courts  of  equal  and  co-ordinate  jurisdiction,  and  are  part  of 
the  High  Court  of  Justice  along  with  this  and  the  other 
Superior  Courts  mentioned  in  the  ninth  section  of  the  Act. 
And  it  is  said  the  C.  S.  U.  C.  ch.  113,  sees.  16  and  17 
authorizes  the  writ  of  error  to  be  issued  from  this  Court 
only  to  inferior  Courts,  and  to  Courts  having  a  distinct  and 
separate  jurisdiction. 

If  a  writ  of  error  issue  now  in  this  case  it  would  be 
from  and  in  the  name  of  the  High  Court,  and  it  would  be 
directed  to  the  Judge  who  held  and  presided  in  the  Courts 
of  Oyer  and  Terminer  and  Gaol  Delivery  for  the  county 
of  Halton:  that,  is  it  would  issue  from  the  High  Court  to  a 
branch  or  part  of  that  Court,  directing  it  to  send  the  record 
into  this  Court,  a  Division  of  the  same  High  Court. 

The  writ  of  error  in  England  was  issued  at  the  time 
the  provisions  in  the  C.  S.  U.  C.  ch.  118  were  enacted 
from  the  Chancery,  and  was  vested  in  the  name  of  the 
Sovereign, — Witness  ourself  at  Westminster,  fee,"  and  was 
in  the  nature  of  a  commission  to  the  Court  to  which  it 
went  to  examine  the  process,  proceedings,  or  record  of  the 
inferior  Court,  and  that  is  its  form  and  effect  now  with 
us.  When  the  error  alleged  was  of  fact  only  the  writ  was 
directed  to  the  Court  where  the  record  was,  to  examine  its 
own  proceedings,  but  if  it  were  of  a  matter  in  law  the 
record  was  examinable  in  another  Court. 

There  may  seem  an  anomaly  in  the  High  Court  issuing  a 
writ  directed  to  the  Judge  of  Oyer  and  Terminer  and 
Gaol  Delivery,  to  transmit *the  record  to  the  Common  Pleas 
Division  of  the  High  Court,  that  the  latter  Court  may 
examine  the  record  of  the  Criminal  Court,  which  is  also  a 
branch  of  the  High  Court. 
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There  is  no  absolute  repugnancy  in  such  a  proceeding, 
firstly,  because  the  C.  S.  U.  C.  ch.  113,  sec.  16,  empowered 
the  Courts  of  Queen's  Bench  and  Common  ;Pleas  to  issue  a 
writ  of  error  to  the  Judge  who  presided  at  the  Criminal 
Court  to  transmit  the  record  before  him  to  the  Court  from 
which  the  writ  of  error  issued,  that  the  latter  Court  might 
examine  such  record.  That  was  therefore  a  commission 
by  the  Court  which  issued  the  writ  to  the  same  Court  to 
examine  the  record,  which  it  directed  to  be  transmitted 
to  it. 

The  High  Court  also  is  vested  with  the  jurisdiction  of 
the  respective  Courts  which  constitute  the  High  Court ; 
and  such  respective  Courts  are  not  abolished  by  such  new 
constitution,  but  are  expressly  declared  to  be  a  continua- 
tion of  the  said  Courts  respectively  under  the  name  of  the 
High  Court." 

I  am  of  opinion  the  relative  position  of  these  respective 
Courts  the  one  towards  the  other  is  not  altered  excepting 
as  that  Act  expressly  makes  an  alteration,  and  there  is 
no  change  made  by  the  Act  in  that  respect.  And  I  am 
fortified  in  that  opinion,  beca.use  the  writ  of  error  is  a 
form  and  method  of  procedure  which  in  this  case  is  one 
which  the  Judicature  Act  did  not  alter  or  abolish,  and 
could  not  do  so,  but  which  it  has,  by  sec.  52  before 
mentioned,  expressly  declared  "  may  continue  to  be  used 
and  practised,  in  the  said  High  Court  of  Justice,  in  such 
and  the  like  cases,  and  for  such  and  the  like  purposes,  as 
those  to  which  they  would  have  been  applicable  in  the 
respective  Courts  of  which  the  jurisdition  is  so  vested,"  in 
the  High  Court,  "  as  if  this  Act  had  not  passed."  I  refer 
also  to  sec.  87  and  Rule  484  before  mentioned. 

The  doubt  with  respect  to  the  writ  of  error  arises  also 
upon  the  words  in  the  R.  S.  0.  ch.  38,  sec.  18  :  "  The  Court" 
(of  Appeal)  "shall  have  an  appellate  jurisdiction  in  both 
civil  and  criminal  cases,  and  an  appeal  shall  lie  thereto 
from  every  judgment  of  any  of  the  Superior  Court " — it 
being  said  that  by  the  Judicature  Act  the  Courts  of 
Oyer  and  Terminer  and  Gaol  Delivery  are,  by  being  made 
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parts  of  the  High  Court,  made  and  constituted  Superior 
Courts.  That  does  not  follow — "  Superior  Courts"  is  a 
term  which  was  used  to  and  applied  to  |the  Courts  of 
Queen's  Bench,  Common  Pleas,  and  Exchequer,  and  not  to 
the  Court  of  Chancery.  The  Interpretation  Act,  R.  S.  0. 
ch.  1,  sec.  8,  sub-sec.  19,  extends  the  term  to  the  Court  of 
Chancery.  The  R.  S.  0.  chs.  38,  39,  shew  in  what  sense 
that  term  is  used ;  and  it  does  not  in  any  case  apply  to 
the  Courts  of  Assize,  or  to  any  of  the  Criminal  Courts. 
In  my  opinion  the  Court  of  Appeal  cannot  entertain  an 
appeal  direct  from  the  Courts  of  Oyer  and  Terminer  and 
Gaol  Delivery,  under  the  term  and  designation  of  them  as 
Superior  Courts.  These  Courts  are  still  inferior  Courts 
towards  this  Divisional  Court — inferior  in  that  sense 
described  in  Bac.  Abr.  Courts  D.,  "There  are  Courts  more 
principal  and  less  principal." 

The  Court  of  Common  Pleas  was  in  a  sense  inferior  at 
one  time  to  the  Queen's  Bench  in  England,  because  a  writ 
of  error  lay  in  some  cases  from  it  to  the  Queen's  Bench.  But 
inferior  in  a  far  different  sense  than  the  Admiralty  or 
Ecclesiastical  Courts  w^ere  inferior,  because  to  them  a 
prohibition  could  be  directed. 

The  Judicature  Act  does  not  alter  or  affect  the  power  or 
jurisdiction  of  the  Criminal  Courts.  The  Act  confers  the 
jurisdiction  upon  the  High  Court  which  was  vested  in  the 
Courts  of  Oyer  and  Terminer  and  Gaol  Delivery,  and  makes 
the  High  Court  a  continuation  of  these  Courts.  These 
Criminal  Courts  were,  before  the  Judicature  Act,  superior 
Courts,  but  not  in  the  sense  that  the  Courts  of  law  and 
Chancery  were  and  are  Superior  Courts.  Their  jurisdiction 
was  and  is  limited  to  the  particular  county  in  which  they 
sit.  It  is  not  easy  to  find  a  definition  "  of  what  an  in- 
ferior Court  is,  which  was  the  answer  counsel  gave  when 
Wightman,  J.,  in  Regina  v.  Mayor,  c&c,  of  London,  13  Q.  B. 
1,  at  p.  17,  asked,  "What  constitutes  an  inferior  Court  ?"  It 
cannot  be  because  it  has  not  an  unlimited  control  or  an 
absolute  jurisdiction  over  every  kind  of  matter  or  subject,, 
otherwise,  the  Queen's  Bench  in  England  formerly  would 
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have  come  within  that  rule,  as  it  had  no  jurisdiction  over 
revenue  matters. 

If,  however,  these  Criminal  Courts  are  not  now  in- 
ferior '  but  Superior  Courts,  within  the  terms  and 
object  of  the  Judicature  Act  in  its  several  provisions  bear- 
ing upon  the  subject,  it  does  not  follow  that  a  writ  of  error 
maj^  not  still  be  issued  to  them  from  the  High  Court 
directing  them  to  send  their  record  to  this  Court  just  as  a 
writ  of  error  lay  in  England,  as  before  stated,  to  the  Court 
ol  Queen's  Bench  from  the  Common  Pleas,  a  Court  of  co- 
'Ordinate  and  superior  jurisdiction  with  the  Queen's  Bench, 
.although  a  prohibition  did  not  at  any  time  lie  from  the 
Queen's  Bench  to  the  Common  Pleas. 

I  do  not  therefore  think,  for  the  reasons  before  stated, 
that  a  party  to  a  criminal  proceeding,  before  either  of  the 
.  Courts  of  Oyer  and  Terminer  and  Gaol  Delivery,  is  pre- 
vented from  suing  out  a  writ  of  error  to  the  Queen's  Bench 
or  Common  Pleas  Divisional  Courts,  and  that  the  proper 
course  of  proceeding  is  to  make  it  returnable  in  and  before 
one  of  these  Divisional  Courts,  and  not  in  or  .before  the 
Court  of  Appeal. 

As  to  what  may  be  called  the  merits  of  the  proceeding 
before  us,  there  is  only  one  question  really  to  be  determined 
upon  the  case  reserved,  and  that  is  whether  sec.  44  of  the 
Dominion  Act  32  &  33  Vic.  ch.  29,  is  a  valid  enactment  ? 

The  jurors  for  this  province,  at  the  time  of  confedera- 
tion, were  selected  under  the  26  Vic.  ch.  44,  sec.  5.  No 
change  was  made  in  that  mode  of  selection  until  the  pas- 
sing of  the  Ontario  Act  42  Vic.  ch.  14,  sees.  3  and  11, 
sub-sees.  3  and  4.  The  clerk  of  the  peace  was  excluded  by 
sec.  3  of  the  the  last  named  Act,  while  he  was  a  selector 
by  the  26  Vic.  ch.  44.  That  is  one  of  the  formal  objections 
to  the  alteration  of  the  Act.  The  other  is,  that  by  section 
11,  sub-sees.  3  and  4,  the  jurors  are  selected  only  from  out  of 
those  qualified  to  serve  whose  surnames  begin  with  certain 
alphabetical  letters,  in  place  of  from  the  whole  body  of  those 
who  were  competent  to  serve  under  the  Jury  Act  of 
Ontario  as  it  was  before  confederation. 
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The  prisoner's  counsel  contends  that  the  Act  which  was 
in  force  at  the  time  of  confederation  was  the  C.  S.  U.  C.  ch. 
31,  as  amended  by  the  26  Vic.  ch.  44,  sec.  5,  and  as  consolida- 
ted by  the  R.  S.  0.  ch.  48,  and  that  the  jurors  should  have 
been  selected  according  to  that  last  named  Act,  and  not 
under  the  42  Vic.  ch.  14,  0 ;  and  that  the  82  &  33  Vic.  ch. 
29,  sec.  44,  D.,  was  and  is  ultra  vires  and  void.  If  it  be  so, 
the  whole  case  for  the  Crown  fails.  If  it  be  not,  the  case 
for  the  prisoner  fails. 

I  shall  therefore  consider  that  question,  as  it  may  be 
unnecessary  to  give  any  attention  to  the  other  minor  and 
dependent  objections. 

The  objection  of  the  prisoner's  counsel  is,  that  the  32  &; 
33  Vic.  ch.  29,  sec.44,  D,  which  enacts  "that  every  person 
qualified  and  summoned  as  a  grand  juror  or  as  a  petty 
juror  in  criminal  cases,  according  to  the  laws  which  may 
be  the  a  in  force  in  any  province  of  Canada,  shall  be  and 
shall  be  held  to  be  duly  qualified  to  serve  as  such  juror  in 
that  province,  whether  such  were  laws  passed  before  or  be 
passed  after  the  coming  coming  into  force  of  the  British 
North  America  Act,  1867 — subject  always  to  any  provision 
in  any  Act  of  the  Parliament  of  Canada,  and  in  so  far  as 
such  laws  are  not  inconsistent  with  any  such  Act,"  is  a 
delegation  by  the  Dominion  Parliament  to  the  Ontario 
Legislature  of  the  power  to  enact  jury  laws  for  the 
Dominion  Parliament. 

It  is  our  duty  to  support  the  enactment  if  we  can  pos- 
sibly do  so.  It  has  long  been  acted  upon,  and  without  dis- 
pute or  question,  and  it  has  occasioned  and  can  occasion 
no  injustice  in  point  of  fact.    It  is  a  purely  legal  question. 

It  was  settled  in  the  Niagara  Election  Case,  29  C.  P.  361, 
that  the  Dominion  Parliament  could  authorize  the  Ontario 
Superior  Courts  to  try  the  Dominion  Controverted  Elec- 
tions, because  in  effect  it  was  constituting  these  Courts 
Dominion  Courts  for  that  purpose,  and  that  the  Dominion 
Parliament  could  also  authorize  the  proceedings  in  these 
election  cases  to  be  carried  on  in  the  like  manner  as  if  they 
were  taken  in  an  ordinary  cause  within  the  jurisdiction  of 
51 — VOL.  XXXII  c.  P.  D. 
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the  Provincial  Courts.  I  did  not  concur  in  that  decision, 
but  I  have  no  doubt  now  it  was  well  decided.  The  fol- 
lowing are  two  instances  of  such  kind  of  legislation  out  of 
many  which  could  be  selected  in  our  own  country. 

The  Dominion  Act,  35  Vic.  ch.  14,  sec.2,  enacts  that  the 
voters'  lists  in  Ontario  for  Dominion  elections  shall  be  the 
same  as  in  elections  for  the  Ontario  Legislature;  and  by 
the  R.  S.  O.  ch.  49,  sec.  48,  it  is  provided  that  rules  of  Court 
made  under  the  Act  shall  "  be  of  the  same  force  and  effect 
as  if  the  provisions  contained  therein  had  been  expressly 
enacted  by  the  Legislature."  That  is  a  case  more  of  dele-- 
gation,  but  the  enactment  in  question  is  not  of  that  nature. 

There  is  no  delegation  by  the  Dominion  Parliament  of 
the  power  to  enact  jury  laws  for  the  Criminal  Courts  in 
Ontario.  What  is  done  is  by  a  positive  enactment  of  the 
Dominion,  that  a  certain  law  in  force  in  Ontario,  shall  for 
the  Dominion  purposes  be  the  law  of  the  Dominion.  It  is 
a  Dominion  law  enacted  not  in  extenso,  but  by  relation 
and  reference  to  a  law  of  Ontario. 

If  the  Dominion  Parliament  enacted  that  Dominion 
officers  in  Ontario  should  have  the  like  tenure  of  office 
which  the  Provincial  officers  performing  similar  duties  in 
the  respective  provinces  had,  that  legislation  by  relation 
and  reference  would  not  be  a  delegation  of  power,  because 
the  Provincial  Legislature  would  have  no  choice  in  accepting 
or  acting  upon  or  rejecting  the  Dominion  enactment,  and 
they  have  no  power  to  alter  or  repeal  it,  although  they 
may  defeat  it  or  change  it  by  altering  their  own  legislation 
to  which  the  other  has  relation, 

A  valid  contract  may  be  made  by  relation,  as  if  one 
agree  to  sell  the  like  goods  and  quantity  of  them  at  the 
like  price  he  has  sold  them  at,  or  may  sell  them  at,  to 
a  named  third  person.  So  a  conveyance  in  fee  simple  may 
be  made  by  conveying  the  land  to  the  grantee  in  like- 
manner  and  for  the  like  estate  therein  as  the  grantor  has 
sold  certain  other  land  to  a  named  third  person,  or  by  which 
such  third  person  has  and  holds  his  land,  without  the  im- 
portant word  heirs.  And  in  like  manner  an  agreement  good^ 
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by  relation  may  be  defeated  by  the  act  of  one  to  whom 
or  to  whose  condition  the  reference  is  made ;  as  to  pay 
an  annuity  to  one  so  long  as  a  third  person  shall  remain 
unmarried,  or  shall  retain  a  certain  office,  or  shall  live  in 
a  particular  house.  Yet  no  one  would  say  that  there  was 
any  delegation  of  power  by  the  grantor  of  the  annuity  to 
the  person  upon  whose  act  the  continuance  of  the  annuit}^ 
depended,  because  he  by  his  own  act  could  defeat  the  grant. 

In  not  one  of  these  cases  is  there  the  least  grant  of 
power.  Nor  do  I  think  the  Dominion  has  granted  any 
such  power  to  this  Provmce.  It  is  an  enactment  that 
while  such  a  law  exists  in  the  Province  the  Dominion  en- 
actment shall  have  a  certain  opei*ation  in  that  Province  ;  or 
it  is  a  declaration  that  the  provincial  law  shall,  while  in 
force,  be,  and  shall  be  accepted  by  the  Dominion  as  its  own 
law  throughout  the  Province  for  its  own  purposes;  and  such 
an  enactment  is  valid  and  unobjectionable.  The  following 
case  should  remove  all  doubt  upon  this  subject. 

In  The  Queen  v.  Burah,  L.  R.  3  App.  Cas.  889,  the 
Council  of  the  Governor-General  of  India  in  Council  passed 
an  Act  in  1869,  which  authorized  the  Lieutenant-Governor 
of  Bengal  to  call  it  into  operation  by  a  Gazette  notification 
on  such  day  as  he  should  appoint,  and  which  provided  that 
after  such  notification  a  certain  other  Act  should  be 
repealed.  The  Act  also  removed  a  certain  teiTitory  from 
the  jurisdiction  of  the  Courts  of  civil  and  criminal  judica- 
ture, and  from  the  control  of  certain  authorities.  And  it 
placed  the  administration  of  justice,  &c.,  in  the  said  territory 
in  such  officers  as  the  Lieutenant-Governor  might  appoint. 
The  Lieutenant-Governor  was  authorized  from  time  to  time, 
by  notification  in  the  Ccilcutta  Gazette,  to  extend  to  the 
said  territory  any  law  then  in  force  in  the  other  territories 
subject  to  his  government,  or  which  might  be  enacted  by 
the  council  of  the  Governor-General  or  of  the  Lieutenant- 
Governor  ;  and  from  time  to  time  by  the  like  notification  to 
extend,  mutatis  mutandis,  all  or  any  of  the  provisions  in 
the  other  sections  of  the  Act  to  certain  other  parts  of  British 
India.    The  Lieutenant-Governor  by  notification  extended 
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the  provisions  to  a  certain  territory.  The  majority  of  the 
High  Court  in  India  decided  the  notification  of  the  Lieu- 
tenant-Governor had  no  legal  force  or  effect  in  extending 
the  Act  to  the  territory  in  question  and  removing  it  from 
the  jurisdiction  it  was  formerly  under,  because  the  council 
of  the  Governor-General  of  India  in  council  had  no  power 
to  delegate  such  authority  to  the  Lieutenant-Governor. 
The  Government  of  India,  on  behalf  of  the  Crown,  appealed 
to  the  Privy  Council. 

Lord  Selborne,  L.  C,  who  gave  the  judgment  of  the 
Privy  Council,  said  :  "  It  is  a  fallacy  to  speak  of  the  powers 
thus  conferred  upon  the  Lieutenant-Governor  (large  as  they 
undoubtedly  are)  as  if,  when  they  were  exercised,  the  effi- 
cacy of  the  acts  done  under  them  would  be  due  to  any 
other  legislative  authority  than  that  of  the  Governor-Gen- 
eral in  Council.  Their  whole  operation  is,  directly  and 
immediately,  under  and  by  virtue  of  this  Act  (XXII.  of  1869) 
itself.  The  proper  Legislature  has  exercised  its  judgment  as 
to  place,  person,  laws,  powers;  and  the  result  of  that  judg- 
ment has  been,  to  legislate  conditionally  as  to  all  these  things. 
The  conditions  having  been  fulfilled,  the  legislation  is  now 
absolute.  Where  plenary  powers  of  legislation  exist  as  to 
particular  subjects,  whether  in  an  Imperial  or  in  a  Provin- 
cial Legislature,  they  may  *  *  be  well  exercised  either 
absolutely  or  conditionally.  Legislation  conditional  on  the 
use  of  particular  powers,  or  on  the  exercise  of  a  limited 
discretion,  entrusted  by  the  Legislature  to  persons  in  whom 
it  places  confidence  is  no  uncommon  thing ;  and  in  many 
circumstances  it  may  be  highly  convenient.  The  British 
statute  book  abounds  with  examples  of  it." 

It  was  argued  also,  for  the  prisoner,  that  the  selection 
,  and  summoning  of  jurors  was  a  matter  of  procedure,  and 
,  so  within  the  jurisdiction  of  the  Parliament ;  and,  by  the 
Crown  counsel,  that  it  was  not  a  matter  of  procedure,  but 
was  within  the  terms  "constitution  and  organization "  of 
Criminal  Courts.  ^1 

By  the  B.  N.  A.  Act,  sec.  iSrnumber  27,  "  The  criminal 
law,  except  the  constitution  of  Courts  of  criminal  jurisdic- 
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tion,  but  including  the  procedure  in  criminal  matters,"  is  one 
of  the  powers  which  is  vested  in  the  Dominion  Parliament. 

And  by  sec.  92,  number  14,  "  The  administration  of  jus- 
tice in  the  Province,  including  the  constitution,  mainten- 
ance, and  organization  of  Provincial  Courts,  both  of  civil 
and  of  criminal  jurisdiction,  and  including  procedure  in  civil 
matters  in  those  courts,"  is  one  of  the  powers  which  is 
vested  in  the  Provincial  Legislature. 

It  will  be  observed  that  in  both  enactments  the  constitu- 
tion of  the  Criminal  Courts  is  put  in  opposition  to  the 
"procediire. 

Whether  the  Provincial  Legislature  has  the  power  to 
establish  a  Criminal  Court  with  jurisdiction  to  try  all  mat- 
ters which  come  before  it  without  a  jury,  may  be  a  ques- 
tion. An  enactment  of  that  kind  may  be  said  to  relate  to 
the  constitution  and  organization  of  the  Court,  and  with 
great  force  also  to  relate  to  matter  of  procedure  only. 

The  jury  when  empanelled  and  sworn  form  a  part,  and 
an  essential  part,  of  the  constitution  of  the  Court.  They 
have  the  prisoner  delivered  in  charge  to  them:  they  are  to- 
give  their  verdict  of  guilty  or  not  guilty.  There  can  be 
no  trial  without  them,  and  they  are  the  sole  judges  of  fact, 
and  they  have  and  exercise  functions  quite  independently 
of  the  Judge.  All  that  is  true,  but  it  does  not  prove  that 
the  selection  and  summoning  of  juries  are  matters  affecting 
the  jurisdiction  of  the  Courts,  or  relate  to  their  constitution ' 
and  organization. 

Process  is  the  name  of  the  proceedings  taken  "to  sum- 
mons juries,  witnesses,  and  the  like :"  3  Bl.  Com.  279  ;  4 
Bl.  Com.  350.  The  manner  of  procuring  a  jury  was  by 
precept  or  venire  facias  from  the  Judge  or  commissioner 
directed  to  the  sheriff,  and  that  writ  is  called  process  for 
summoning  the  jury  :    1  Chitty's  Criminal  Law. 

Process  relates  to  the  means  of  carrying  on  an  action. 
Procedure  relates  to  the  act  and  also  to  the  manner  of  car-- 
rying  on  the  different  styles  or  proceedings  in  the  action. 

These  terms  do  not  apply  to  the  constitution  or  organiza- 
tion of  Courts,  and  therefore  the  Dominion  Parliament  has 
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the  sole  power  over  the  mode  of  selecting  and  summon- 
ing of  jurors  for  the  trial  of  the  prisoner.  In  Blackamore's 
Case,  8  Eep.  157  h,  it  is  said:  "  et  processus  derivatur  a 
procedendo   ah   originali  usque  ad  finem"     See  also 

•  Jacob's  Law  Dictionary Process." 

I  may  say  that  the  mode  of  selecting  jurors  by  the  initial 
letter  of  their  surnames,  although  not  the  most  usual 
course,  cannot  be  illegal  when  the  Legislature  can  dispense 
with  a  jury  altogether,  or  can  deal  with  the  law  relating  to 
jurors  in  any  way  it  pleases. 

If  such  a  course  had  been  taken  before  the  42  Vic.  ch.  14, 
0.,  was  passed,  it  would  no  doubt  have  been  bad,  but  since 
then  the  method  of  selecting  the  jurors  is  the  one  expressly 
directed  to  be  taken  :  Birkett  v.  Crozier,  3  C.  &  P.  63. 

Upon  the  whole  I  see  no  objection  which  is  entitled  to 
prevail  against  the  trial  and  conviction  of  the  prisoner,  and 
we  answer  the  question  of  the  learned  Judge  by  way  of 
opinion,  and  not  by  way  of  judgment— that  is,  subject  to  our 
jurisdiction,  as  before  stated — that  the  said  challenge  of  the 
array  was  not  for  good  cause,  and  should  have  been  decided 
against  the  said  Michael  O'Rourke. 

Our  judgment,  however,  is,  that  the  case  reserved  by  the 
learned  Judge  could  not  in  law  be,  and  has  not  been  by 
law  properly  reserved  for  our  consideration,  and  that  the 
:  said  case  reserved  be  quashed. 

OsLER,  J. — I  agree  that  the  question  submitted  by  the 
case  reserved  is  not  one  which  could  under  the  circum- 
stances properly  be  reserved  by  the  learned  Judge  at  the 
trial. 

I  am  also  of  opinion,  for  the  reasons  stated  in  the  judg- 
ment which  has  just  been  delivered,  that  the  Dominion 
Act,  32  &  33  Vic.  ch.  29,  sec.  44,  is  not  ultra  vires,  and 
therefore  that  the  challenge  of  the  array  was  not  for  good 
.  cause,  and  was  rightly  decided  against  the  prisoner. 

On  the  other  questions  discussed  in  the  judgment,  I 

•  desire  to  express  no  opinion  at  present. 


Galt,  J.,  concurred. 


Case  quashed. 
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Hewsoi^  v.  Macdonald. 

jRekase  of  action — Xotice  of  trial — Setting  aside — Appeal  to  Divisional  Court 
0.  J.  Act,  Bale  414. 

Action  for  Avork  and  materials.  The  caiise  having  been  entered  for  trial, 
defendant  paid  plaintiff  $2,500,  and  received  a  release  expressed  in  the 
most  general  terms,  and  the  record  was  withdrawn. 

The  plaintiif  again  gave  notice  of  trial,  alleging  that  the  $2,500,  was  only- 
part  of  the  consideration  for  the  settlement,  and  that  the  defendant 
was  also  to  procure  for  him  an  appointment  in  the  Civil  Service  with  a 
salary  of  at  least  $2,000  a  year.  He  refused,  however,  to  repay  the 
^2,500,  though  defendant  offered,  if  he  would  do  so,  to  give  up  the 
release.  The  Master  in  Cli:<mbers  having  set  aside  the  notice  of  trial 
and  stayed  all  proceedings,  Armouk,  J.,  on  appeal,  rescinded  this 
order  on  the  11th  April,  1882,  and  permitted  defendant  to  plead  the 
release  on  that  day  ;  replication  and  joinder  of  issue  to  be  tiled  on  the 
two  following  daj^s,  and  directed  the  issues  to  be  tried  at  the  next 
Assizes,  which  began  on  the  17th.  The  defendant  took  out  the  order 
and  pleaded  the  release,  and  the  plaintiff  entered  the  case  at  these 
Assizes,  but  was  allowed  to  withdraw  it,  and  defendant  in  Easter  Term 
following,  appealed  from  the  order  of  the  learned  Judge. 

Held,  1.  That  the  appeal  having  been  made  at  the  first  sitting  of  the 
Court,  was  not  too  late  under  K.ule  414,  though  more  than  eight  days 
had  elapsed,  and  the  time  had  not  been  extended  ;  2.  That  defendant, 
under  the  circumstances,  was  not  precluded  by  having  acted  under  the 
order  ;  3.  That  the  order  must  be  rescinded,  for  the  plaintiff  could  not 
repudiate  the  release  while  retaining  the  money  which  he  had  received 
under  it,  and  as  the  additional  consideration  alleged,  was  illegal,  the 
plaintiff  being  particeps  criminis,  could  not  set  it  up  to  avoid  the 
release. 

This  was  a  motion  by  way  of  appeal  from  the  judgment 
of  Mr.  Justice  Armour,  reversing  and  setting  aside  an 
order  of  the  Master  in  Chambers. 

A  writ  of  summons  herein  was  issued  on  the  8th  of 
July,  1880,  to  which  the  defendant  appeared.  The  decla- 
ration was  filed  on  the  23rd  of  August  following.  The 
claim  was  for  money  payable  by  the  defendant  to  the 
plaintiff,  for  work  done  and  materials  provided  by  the 
plaintiff  at  the  defendant's  request.  The  damages  were  laid 
at  S20,000.  The  defendant  pleaded,  in  August,  1880,  never 
indebted,  and  payment ;  upon  which  issue  was  joined. 

The  cause  was  entered  for  trial  at  the  Ottawa  Assizes  in 
the  spring  of  1881.  After  negotiations  between  the  parties, 
a  settlement  was  come  to,  and  the  nature  of  that  settle- 
ment was  in  dispute  between  the  parties. 
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The  defendant  said  that  the  whole  cause  of  action,  and 
everything  between  himself  and  the  plaintiff  were  settled 
by  the  payment  which  he  then  made  of  $2,500,  and  for 
which  the  release  in  question,  expressed  in  the  most  general 
manner,  was  given,  dated  the  14th  of  April,  1881, 

The  plaintiff  represented  that  the  S2,500  was  only  part  of 
the  consideration  for  the  settlement,  and  that  the  other  part 
of  the  consideration  was  that  the  defendant  should  appoint 
the  plaintiff  to  an  office  in  the  Government  Civil  Service 
of  the  Dominion,  to  which  a  salary  of  at  least  $2000  per 
annum  was  attached.  Upon  the  release  being  given,  the 
record  was  withdrawn. 

The  next  proceeding  was  the  giving  of  notice  of  trial  by 
the  plaintiff,  on  the  18th  of  February,  1882.  Upon  which 
an  application  was  made  by  the  defendant  before  the 
Master  in  Chambers,  on  the  28th  of  the  same  month,  to  set 
aside  the  notice  of  trial  and  to  stay  all  proceedings  in  the 
action,  on  the  ground  that  the  action  had  been  settled 
between  the  parties  by  the  payment  of  the  money  and  the 
giving  of  the  release  before  mentioned ;  or  that  the  defen- 
dant should  be  let  in  to  plead  the  release  as  a  defence  to  the 
action.  The  application  was  enlarged  from  time  to  time 
until  the  4th  of  April  afterwards,  during  which  time  many 
affidavits  were  filed  and  made  use  of  on  the  argument,  and 
also  the  examinations  of  the  parties,  that  of  the  plaintiff 
having  been  taken  on  the  16th  of  September,  1880,  and 
that  of  the  defendants  on  the  27th  of  December  thereafter ; 
and  on  the  4th  of  April,  1882,  the  Master  in  Chambers 
made  his  order,  setting  aside  the  notice  of  trial  served  on 
the  18th  of  February,  and  staying  all  further  proceedings 
in  the  action. 

The  plaintiff  appealed  from  the  order  to  Mr.  Justice 
Armour  in  Chambers,  and  upon  the  11th  of  April  last,  the 
learned  Judge  made  his  order  setting  aside  and  reversing 
the  order  of  the  Master  in  Chambers,  and  permitting  the 
defendant,  without  prejudice  to  the  other  defences  thereto- 
fore pleaded,  to  plead  the  said  release  by  pleading  it  on  that 
day,  and  giving  leave  to  the  plaintiff  to  reply  thereto  as  he 
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might  be  advised  on  the  fo/lowing  day,  and  giving  leave 
to  the  defendant  to  join  issue  in  law  and  in  fact  upon 
the  day  I'oUowing  tlie  filing  of  the  replication,  and  direct- 
ino-  the  issues  of  law  and  of  fact  to  be  tried  at  the  Ottawa 
Assizes,  which  began  upon  17th  of  the  the  same  month,  and 
making  the  costs  of  the  appeal  and  of  the  proceedings 
before  the  Master  costs  in  the  cause. 

The  case  was  entered  for  trial  at  that  Assize,  and  was, 
upon  the  facts  before  the  learned  J udge  who  then  presided, 
allowed  by  him  to  be  withdrawn  by  the  plaintiff. 

The  defendant,  on  the  first  day  of  Easter  Sittings, 
commencing  May  15,  1882,  served  a  notice  of  motion  upon 
the  plaintiff  to  shew  cause  why  the  order  of  Mr.  Justice 
Armour,  before  mentioned,  should  not  be  rescinded. 

During  the  term,  May  22,  1882,  the  motion  was  argued. 

Before  the  case  was  gone  into,  Ogden,  for  the  plaintiff, 
took  the  following  preliminary  objections :  1.  That  under 
the  0.  J.  Act,  Rule  414,  the  appeal  should  have  been  made 
within  the  eight  days  after  the  decision  appealed  against, 
and  be  returnable  within  the  eight  days,  or  the  time  should 
have  been  extended  :  Forrest  v.  Davies,  26  W.  R.  534 ;  Rwatz 
V.  Sheffield,  L.  R.  4  Ex.D.  150, 153.  The  defendant,  by  taking 
out  the  order  made  by  Mr.  Justice  Armour,  and  taking  a 
benefit  under  it,  namely,  the  leave  to  plead  the  release,  and 
also  going  down  to  trial,  waived  his  right  to  appeal :  Martin 
V.  McCharles,  25  U.  C.  R.  279,  281. 

Marsh,  contra.  To  adopt  the  view  contended  for  by 
the  other  side  would  be  to  legislate  instead  of  to  inter- 
pret the  statute.  The  rule  says,  that  the  appeal  shall 
be  made  within  eight  days  after  the  decision  appealed 
against,  or  if  no  Court  to  w^hich  such  an  appeal  can  be 
made  shall  sit  within  such  days,  then  on  the  first  day  on 
which  any  such  Court  may  be  sitting  after  the  expiration 
of  such  eight  days.  The  rule  only  requires  the  appeal  to 
be  made  and  heard  within  the  eight  days  when  the  Court 
sits  within  such  eight  days,  otherwise  the  motion  can  be 
made  on  the  first  day  on  which  the  Court  sits.  Her& 
52 — VOL.  xxxii  c.  p.  D. 
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the  motion  was  made  on  the  first  day  of  the  term  follow- 
ing, and  is  therefore  clearly  in;  time.  As  to  the  second  objec- 
tion. The  fact  of  the  appellant  having  acted  under  the 
order, 'does  not  preclude  the  appeal.  The  defendant,  under 
the  order,  was  obliged  to  plead  on  that  day,  and  therefore  it 
was  essential  that  he  should  take  out  the  order  to  enable 
him  to  comply  with  it  b}^  on  pleading  that  day ;  and  as  to 
going  down  to  trial  he  did  not  do  so  voluntary,  he  was 
obliged  to  go.  The  practice  is  the  same  both  at  law  and  in 
Chancery.  He  referred  to  Archhold's  Practice,  13th  ed., 
1438;  Great  Northern  R.  W.  Co.  v.  Eimell,  18  C.  B.  575  ; 
DanieWs  Chy.  Prac,  5th  ed.,  p.  1330  ;  Parker  v.  Morrell, 
2  Ph.  453,  462 ;  Brophy  v.  Holriies,  2  Milloy,  1. 

The  case  then  proceeded  on  the  merits.  •,  i'  -Hif  i  / 
McCarthy,  Q,  C,  and  Marsh,  for  the  appeal.  The  affida- 
vits shew  that  the  plaintiff  has  no  answer,  and  can  make 
none  to  the  release.  The  release  was  the  result  of  a  com- 
promise, and  not  an  admission  of  any  liability.  The  plaintiff 
admits  its  execution,  and  the  only  defence  which  could  be 
set  up  to  it,  and  which  is  set  up,  is  fraud  ;  but  to  enable  the 
plaintiff  to  set  up  the  fraud,  he  should  have  placed  the 
defendant  in  the  position  he  was  in  before  the  release  was 
given,  namely,  he  should  have  paid  back  the  money.  The 
defendant  offered  the  plaintiff,  if  he  would  pay  back  the 
money,  he  would  deliver  back  the  release,  and  allow  the 
matter  to  stand  in  the  same  position  as  before  the  release 
was  given.  This  the  plaintiff  refused  to  do.  Under  the 
O.  J.  Act  this  was  clearly  a  matter  for  the  Master  to 
decide.  The  plaintiff  has  failed  to  shew  that  the  defen- 
dant ever  made  the  promise  which  constitutes  the  alleged 
fraud.  He  only  attempted  to  shew  that  the  promise  was 
made  by  the  defendant's  solicitor  without  in  any  way 
Xionnecting  the  defendant  with  it.  There  was  really  no  case 
to  go  to  the  jury,  as  the  defendant,  under  the  circumstances, 
would  at  the  trial  be  estopped  from  setting  up  fraud.  They 
referred  to  Mc Alpine  v.  Garling,  8  P.  R.  171 :  Pryer  v.  Grib- 
hle,  L.  R.  10  Ch.  534 ;  Scully  v.  Lord  Dondonald,  L.  R.  8  Ch. 
D.  658;  Gilbert  y.  Endean,  L.  R.  9  Ch.  D.  259;  Eden 
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V.  Naish,  L.  R.  7  Cli.  D.  781 ;  Fitzgerald  v.  Grand  Trunk 
R.  W.  Co.,  28  C.  P.  586,  4  App.  601,  5  Sup.  Ct.  K.  204  ; 
Stephens's  Dig.  of  Ev.,  Amer.  ed.,  Art.  90,  sub-sec.  2,  3,  p. 
105. 

McMichael,  Q.C.,  and  Ogden,  contra.  The  case  was  ready 
for  trial,  and  notice  of  trial  was  given,  and  then  something 
happens.  The  only  way  to  set  this  up  is,  by  a  plea  of 
puis  darrein  continuance,  and  the  case  should  then  pro- 
ceed to  trial ;  Dunn  v.  Loftus,  8  C.  B.  76.  The  case  of 
McAlpine  v.  Grant,  8  P.  P.  171,  clearly  shews  that  the 
matter  must  be  tried.  The  Master,  by  his  order,  placed 
himself  in  the  position  of  the  jury.  The  cases  clearly 
shew  that  a  release,  thouo-h  creneral  in  its  terms,  will  be 
limited  by  the  Court  in  its  operation  to  matters  contem- 
plated by  the  parties  at  the  time  of  its  execution  :  Lyall 
V.  Edivards,  6  H.  &  X.  337 ;  Nevill  v.  Boyle,  11  M.  &  W. 
26 ;  Baker  v.  Painter,  L.  P.  2  C.  P.  492. 

Marsh,  in  reply. 

June  2,  1882.  Wilson,  C.  J.— The  plaintiff's  counsel 
took  a  preliminary  objection,  that  the  defendant  was  not  now 
at  liberty  to  move  against  the  order  of  the  learned  Judge, 
because  it  permitted  him  to  plead  the  release  given  by  the 
plaintiff  as  a  defence,  and  the  defendant  had  taken  out  the 
order  and  served  it,  and  pleaded  the  release,  and  had  thus 
taken  the  benefit  of  the  order. 

It  was  also  contended  that  under  Pule  414  the  defen- 
dant could  not  appeal  against  the  order  of  the  learned 
Judge,  because  the  appeal  had  not  been  made  within  eight 
days,  and  the  time  to  appeal  had  not  been  extended ;  and 
Runtz  V.  Sheffield,  L.  P.  4  Ex.  D.  150  was  cited. 

We  shall  dispose  of  these  preliminary  objections  before 
we  deal  with  the  substantial  part  of  the  case. 

The  authority  just  referred  to  I  understand  to  be 
opposed  to  Walling  ford  v.  Mutual  Society,  L.  P.  5  App. 
Cas.  685,  so  that  the  appeal  is  in  time. 

Then  as  to  the  objection  that  the  defendant  having  acted 
upon  the  order  cannot  now  impeach  it,  the  case  of  Martin 
V.  McCharles,  25  U.  C.  P.  279,  was  relied  upon. 
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In  that  case  the  defendant  in  ejectment  applied  to  set 
aside  the  judgment  and  execution  in  the  cause.  The 
Judge  in  Chambers  granted  the  application,  but  upon  pay- 
ment'of  a  certain  sum  for  costs  by  the  defendant.  On 
appeal  the  Court  refused  to  set  aside  the  order  for  certain 
special  reasons  there  stated,  and  the  following  language 
was  used  at  the  close  of  the  case  by  the  learned  Chief 
Justice :  "  and  lastly  the  defendant  cannot  be  heard  to  set 
aside  an  order  taken  out  by  himself."  It  does  not  plainly 
appear,  but  I  infer  from  that  case  that  the  judgment  and 
execution  had  been  set  aside,  and  restitution  had  become 
unnecessary,  because  the  defendant  had  forcibly  reinstated 
himself. 

It  is  clear  that  a  party  may  abandon  an  order  made 
entirely  for  his  own  benefit,  as  a  defendant  who  has  an 
order  for  security  for  costs,  or  either  party  who  has  an 
order  for  the  delivery  of  particulars,  or  who  has  a  rule  for 
a  new  trial.  And  it  is  well  settled,  as  a  general  I'ule,  that 
a  party  who  has  an  order  made  against  him  and  takes  a 
step  in  the  cause  in  submission  to  it,  or  who  procures 
an  order  to  be  made  under  which  he  gets  a  benefit  and 
takes  that  benefit,  cannot  afterwards  move  against  the 
order. 

If  a  defendant  apply  to  set  aside  the  service  of  a  notice 
of  trial,  or  the  notice  itself,  or  the  entry  of  the  action  for 
trial,  because  no  notice  has  been  served,  and  an  order  is 
made  discharging  his  application,  he  cannot  afterwards, 
move  against  the  order  if  he  proceed  to  trial,  or  if  the 
notice  or  service  is  permitted  to  stand  upon  the  plaintiff, 
paying  the  defendant  certain  costs,  or  if  the  defendant  get 
an  equivalent  of  some  kind  on  condition  of  the  defendant's 
notice  being  discharged,  and  he  accepts  the  costs  or  takes 
the  benefit  granted  to  him. 

The  case  of  Maunder  v.  Collett,  3  C.  B.  554,  shews  that- 
a  defendant  who  has  procured  an  order  for  particulars  may 
waive  it  and  proceed  in  the  cause.  So  a  parish  having  an 
order  of  removal  may  abandon  it  if  it  is  found  it  cannot 
be  supported:  Rex^  v.  Inhabitants  of  Bidcllehury,  12  East 
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359.  And  the  like  may  be  done,  I  should  say,  in  any  case 
by  either  party,  and  particularly  if  the  opposite  party  is 
disputing  its  validity. 

In  Fearce  v.  Chaplin,  9  Q.  B.  802,  the  defendant  moved 
to  set  aside  judgment  and  execution  for  irregularity, 
because  the  judgment  was  signed  pending  a  summons  for 
time  to  plead,  which  summo\is,  however,  the  plaintiff's 
attorney  denied  ever  having  received.  The  Judge  made 
the  order  setting  aside  the  judgment  and  execution,  but 
did  not  determine  anything  as  to  the  irregularity.  He 
however  restrained  the  defendant  from  brineino-  an  action 
for  the  seizure  which  had  been  made  under  the  execution. 
The  defendant's  attorney  protested  against  that  condition. 
He  nevertheless  took  out  the  order,  and  served  a  copy  of 
it  upon  the  sheriff,  who  gave  up  the  seizure.  The  defen- 
dant afterwards  moved  the  Court  to  set  aside  that  part  ot 
the  order  which  restrained  the  action.  But  it  was  held 
that  assuming  there  was  the  irregularity,,  yet  as  he  had 
taken  out  the  order  and  availed  himself  of  it,  he  must  be 
■considered  as  having  taken  the  order  "  in  its  whole  extent." 
And  it  was  said  "  there  is  no  case  which  shews  that  when 
a  party  has  acted  upon  such  an  order,  and  has  had  the  full 
benefit  of  it,  he  shall  not  be  bound  by  all  its  terms." 

In  Hayvjavd  v.  Duf,  12  C.  B.  N.  S.  364,  an  arrest  under 
a  ca.  sa.  improperly  issued  was  made.  There  also  the  defen- 
dant was  restrained  from  bringing  an  action  although  the 
ca.  sa.  was  set  aside,  3"et  the  Court  would  not  relieve  the 
defendant  from  that  condition  because  he  had  taken,  as 
was  very  natural,  his  liberty  from  the  wrongful  arrest 
under  the  order, 

Bartlett  v.  Stinton,  L.  R.  1  C.  P.  488,  is  to  the  like 
effect. 

The  following  cases  may  also  be  referred  to :  Fussell  v. 
Sillcox,  5  Taunt.  628;  Wilson  v.  Upfill,  5  C.  B.  245; 
Giraud  v.  Austen,  1  Dowd.  N.  S.  703 ;  Benge  v.  Swaii-ie,  15 
C.  B.  784.  and  Richardson  v.  Shaw,  6  P.  R  296. 

What  then  are  the  facts  of  this  case  ?  The  defendant 
applied  to  the  Master  in  Chambers  to  set  aside  the  notice 
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of  trial,  and  to  stay  all  proceedings  in  the  action,  or  to  let 
the  defendant  in  to  plead  the  release.  The  learned  Master 
set  aside  the  notice  of  trial  and  stayed  proceedings  in  the 
action.  The  plaintiff  did  not  accept  that  order,  but  appealed 
against  it,  and  the  learned  Judge  before  whom  the  case  was 
heard  made  his  order  reversing  the  order  of  the  Master, 
and  giving  leave  to  the  defendant  to  plead  the  release,  and 
to  plead  and  demur  to  the  replication  of  fraud  which  the 
plaintiff  was  allowed  to  put  in  to  the  plea  of  release,  and 
making  the  costs  of  the  proceedings  before  the  Master,  and 
in  appeal,  costs  in  the  cause.  And  upon  that  order  the 
defendant,  after  taking  it  out  and  serving  it,  pleaded  the 
plea  of  release,  and  joined  issue  in  fact  on  the  replication, 
and  demurred  to  it  also,  and  he  has  a  right  to  the  costs 
given  by  the  order  if  he  is  successful  in  the  cause.  The 
defendant  also  procured  a  day  to  be  fixed  for  the  trial  of 
the  cause  at  the  last  Assizes.  The  cause  was  not,  however,,, 
tried,  and  the  plaintiff  was  allowed  to  withdraw  his  state- 
ment of  pleadings  filed. 

I  am  of  opinion  that  as  the  defendant  did  take  the 
benefit  of  the  order  of  the  learned  Judge,  and  did  also 
have  a  day  fixed  for  the  trial  of  the  cause  (and  I  mention 
the  latter  proceeding  so  as  to  give  the  plaintiff  the  fullest 
benefit  of  his  objection),  that  he  cannot  now  move  against 
it  according  to  the  general  rule  and  practice  in  such  cases, 
if  the  motion  is  made  for  or  in  respect  of  any  matter 
within  the  proper  competence  and  jurisdiction  of  the 
Judge,  but  that  he  can  impeach  the  order  if  it  was  not 
necessary  to  make  it,  or  if  it  is  not  supportable  in  law. 

This  order,  I  think,  is  objectionable  for  three  reasons. 

The  first  is,  it  was  quite  unnecessary  to  make  it,  because 
the  defendant,  to  his  own  disadvantage,  proposed  to  give 
up  the  release  if  the  plaintiff  would  return  the  money  he 
had  taken  under  it,  but  the  plaintiff  refused  the  offer. 

Now,  if  it  appear  the  plaintiff  cannot  both  hold  the 
money  and  on  the  ground  of  the  alleged  fraud  of  the  defen- 
dant repudiate  the  release  under  which  he  got  it,  and  that 
we  presume  will  not  be  disputed  (but  we  shall  deal  with 
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that  part  of  the  case  in  the  next  reason  against  the  order) 
it  is  (jiiite  manifest  the  plaintiff  could  not  get  so  much  in 
law  as  the  defendant  voluntarily  proposed  to  concede  to  him. 

The  second  reason  is,  that  the  plaintiff  should  not  have 
been,  and  could  not  in  law  properly  be,  allowed  to  set  up 
fraud  to  the  release,  and  at  the  same  to  keep  the  money 
which  he  accepted  under  it.  He  cannot  both  affirm  and 
disaffirm,  or,  as  it  is  said,  he  cannot  both  approbate  and 
reprobate. 

The  order  made  allowing  the  plaintiff  to  reply  fraud, 
while  he  still  held  the  money,  was  of  no  use  to  him,  because 
upon  its  appearing  at  the  trial  that  he  had  not  repaid  the 
money,  or,  in  other  words,  that  he  had  not  repudiated  the 
transaction  in  toto,  he  would  be  held  to  be  estopped  from 
denying  the  validity  of  the  release.  And  yet  the  order 
made  w^as  prejudicial  to  the  defendant,  because  the  Judge 
at  the  trial  might  not  have  stopped  the  case  upon  these 
facts  appearing,  and  the  fact  that  the  defendant  had  paid 
the  money  to  the  plaintiff  would  have  been  urged  no  doubt 
to  the  jury  as  almost  ccmclusive  evidence  of  a  personal 
liability  of  the  defendant  to  the  plaintiff,  and  the  jury 
might  be  influenced  by  such  an  argument,  and  the  case 
then  would  practically  have  been  reduced  to  an  assessment 
of  damages,  in  which  the  question  would  have  been  whether 
the  $2,500  already  paid  was  a  sufficient  compensation  to 
the  plaintifi'  or  not.  Thus  converting  the  payment  made 
to  buy  peace  into  a  payment  on  account  of  a  contract 
made  between  the  parties,  as  the  plaintiff  has  sworn  he 
proposes  to  treat  it  in  direct  violation,  as  the  defendant 
alleges,  of  the  express  terms  of  the  payment. 

I  refer  to  the  following  cases  upon  the  rule  of  law  appli- 
cable to  the  repudiation  of  contracts  on  the  ground  of 
alleged  fraud.  I  am  considering  the  case  upon  the  plaintiff's 
replication  charging  the  fraud  to  have  been  committed  by 
the  defendant  upon  the  plaintiff.  In  such  a  case  the  plain- 
tiff can,  if  he  please,  waive  the  fraud. 

In  Glavhe  v.  Dickson,  E.  B.  &  E.  148,  at  p.  154,  Cromp- 
ton,  J.,  said :  "  When  once  it  is  settled  that  a  contract  in- 


41G     COMMON  PLEAS  DIVISION,  EASTER  SITTINGS,  1882. 


diiced  by  fraud  is  not  void,  but  voidable  at  the  option  of  the 
party  defrauded,  it  seems  to  me  to  follow  that,  when  the 
party  exercises  his  option  to  rescind  the  contract,  he  must 
be  in  a  state  to  rescind ;  that  is,  he  must  be  in  such  a  situ- 
,ation  as  to  be  able  to  put  the  parties  into  their  original  state 
before  the  contract.  *  *  The  plaintiff  must  rescind  in 
toto  or  not  at  all ;  he  cannot  both  keep  the  shares  and 
recover  the  whole  price.  That  is  founded  on  the  plainest 
principles  of  justice."  Numerous  cases  are  cited  in  the 
•course  of  the  argument. 

In  Sheffield  Nickel,  d&c,  Go.  v.  Unwin,  L.  R.  2  Q.  B.  D.  214, 
223,  Clarke  v.  Dickson  is  expressly  accepted  as  the  correct 
statement  of  the  law  :  and  also  in  Urquhart  v,  Macphevson, 
L.  R  8  App.  Cas.  831,  837,  838. 

I  refer  also  to  Skilheck  v.  Hilton,  L.  R.  2  Eq.  587 ; 
Brvlch-Y-Phvm  Lead  Mining  Go.  v.  Baynes,  L.  R.  2  Ex. 
''324  ;  Deposit  a.nd  General  Life  Assurance  Co.  v.  Ays- 
■cough,  6  E.  &  B.  761  :  Glough  v.  London  and  North  W. 
R.  W.  Go.,  L.  R.  7  Ex.  26  ;  Hart  v.  Siuaine,  L.  R.  7  Ch.  D.  42. 

The  third  reason  why  the  order  in  question  may  be 
impeached,  is,  that  the  plaintiff  admits  there  was  a  fraud 
committed,  and  that  he  himself  was  a  party  to  it,  and 
although  he  says  the  defendant  was  also  a  party  to  it,  the 
defendant  denies  it. 

The  evidence  of  that  is  as  follows  : — The  plaintiff  in  his 
affidavit  says  he  did  not  intend  the  release  to  be  binding, 
as  he  declared  when  he  signed  it,  "  until  the  agreement  on 
w^hich  it  w^as  based  and  obtained  should  have  been  carried 
out  on  the  part  of  the  defendant."  He  afterwards  speaks 
of  a  "  fixed  time  for  those  certain  conditions  to  be  per- 
formed, which  were  to  follow  the  alleged  release  :  *  * 
that  would  have  been  of  great  personal  benefit  to  me."  And 
asrain,  that  he  was  advised  and  believes  the  release  was 
obtained  by  the  defendant's  solicitor  "  upon  a  representation 
that  it  was  not  absolute,  except  upon  a  further  valuable 
consideration,  which  has  not  been  received  by  me." 

The  affidavit  of  Mr.  Mosgrove,  the  solicitor  and  counsel 
•of  the  plaintiff,  states  what  the  certain  conditions  and  the 
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further  valuable  consideration  mentioned  in  the  plaintiff's 
affidavit  are  :  Mr.  Mosgrove  says  the  defendant's  solicitor 
informed  him,  the  defendant,  "  rather  than  be  further  per- 
plexed with  the  matter,  would  settle  on  the  terms  before 
proposed  by  me,  the  same  being  the  award  made  by  the 
Honourable  G.  W.  Howlan,  who  was  chosen,  as  I  was 
informed,  as  the  third  party  by  Mr.  James  Cotton  on  behalf 
of  the  plaintiff',  and  Mr.  John  Shields  on  behalf  of  the 
defendant,  which  was  that  the  defendant  would  pay  in 
cash  S2,500,  and  obtain  for  the  plaintiff  a  permanent 
situation,  with  a  salary  of  not  less  than  $2,000  per  year, 
and  upon  the  payment  of  the  sum  of  $2,500,  the  plaintiff 
would  give  a  written  release  and  withdraw  the  record;  and 
that  as  to  the  situation,  owing  to  the  position  of  the  defen- 
dant, that  should  not  be  put  in  writing.  To  this  I  agreed,  as 
I  did  then  believe  the  defendant  would  faithfully  carry  out 
the  said  agreement,  and  I  do  say  that  it  was  upon  the  faith 
of  the  whole  of  such  agreement  that  the  record  was  with- 
draw^n  by  me  :  that  the  plaintiff  when  informed  of  such 
agreement  consented  to  same." 

o 

The  affidavit  of  the  Honourable  G.  W.  Howlan  states : 
"I  was  solicited  by  the  plaintiff  to  act  as  a  friend  in 
a  matter  of  dispute  between  him  and  the  defendant. 
While  I  was  acting  in  that  capacity  I  met  John  Shields, 
who  was  acting  on  behalf  of  the  defendant.  I  talked  the 
matter  over  very  fully  with  him,  and  I  recommended,  as  a 
settlement  of  all  matters  in  dispute,  that  the  sum  of  $2,500 
be  paid  to  the  plaintiff,  and  that  an  office  in  the  civil 
service  might  be  given  to  him  with  the  annual  salary  of 
$2,000  :  that  the  plaintiff  would  not  accept  of  this  settle- 
ment ;  and  I  am  not  aware  personally  of  any  other  matter 
or  thing  touching  the  said  matters  in  dispute." 

The  affidavit  of  James  Cotton  states  that  he  was 
appointed  by  the  plaintiff  to  settle  the  matter,  and  that 
Senator  Howlan  informed  him  that  he,  Senator  Howlan, 
"  had  arrived  at  the  conclusion  that  the  plaintiff  should 
receive  $2,500  in  cash,  and  an  appointment  to  a  place  where 
he  would  be  in  the  receipt  of  at  least  $2,000  a  year."  He 
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also  said  he  was  present  when  the  release  was  signed,  and 
that  "the  plaintiff  refused  to  sign  it,  but  when  the  witness 
to  it  told  the  plaintiff  that  he  had  the  professional  assurance 
of  the 'defendant's  solicitor  that  the  appointment  would  be 
made  in  accordance  with  the  award,  and  that  when  one 
professional  gentleman  promises  another  as  the  defendant's 
solicitor  had  promised  him,  it  would  be  all  safe,  the  plain- 
tiff then  applied  to  me,  and  I  said  with  that  assurance  I 
would  sign  it  if  it  was  my  own  affair,  whereupon  the 
plaintiff  signed  the  same." 

It  is  very  plain  then,  from  the  plaintiff's  own  case,  that 
the  release  was  given  by  him,  as  he  and  his  witness  say, 
upon  the  consideration  of  a  money  payment  to  him  of 
$^,600,  and  of  a  permanent  office  in  the  Civil  Service  worth 
at  least  $^,000  per  annum,  and  that  these  terms  were  _pro- 
posed  by  Mr.  Mosgrove,  the  plaintiff's  solicitor  and  counsel. 

I  do  not  at  present  notice  the  denial  of  the  defendant 
and  of  his  solicitor,  and  of  his  agent,  in  the  negociations 
for  a  settlement,  that  at  no  time  was  the  proposal  on  the 
part  of  the  plaintiff  to  grant  him  an  office  ever  accepted, 
or  a  promise  to  grant  an  office  ever  made;  but,  on  the 
contrary,  that  it  was  distinctly  and  at  all  times  repudiated, 
and  a  money  consideration  alone  was  entertained  by  him. 

The  plaintiff  expressJy  admits  his  own  misconduct  in  this 
transaction,  and  he  attempts  to  fasten  it  upon  the  defen- 
dant as  his  accomplice. 

Upon  the  plaintiff"'s  admission  of  his  own  conduct,  he 
is,  if  the  defendant  be  his  accomplice,  utterly  disentitled 
to  any  kind  of  relief  from  the  Court.  He  is  a  particeps 
criminis;  he  cannot  undo  that  which  in  such  a  character 
he  has  done,  and  he  certainly  cannot  invoke  the  Court  to 
help  him.  The  release  therefore  which  he  has  given  must, 
upon  his  own  evidence,  stand  irrevocably  established 
against  him.  Taking  his  case  to  be  just  as  the  plaintiff 
says  it  is,  the  defendant  cannot  be  called  upon  to  give  up 
the  release,  nor  can  the  plaintiff  set  up  his  own  criminality 
as  an  answer  to  it  in  any  form,  for  the  maxim  is,  in  pari 
delicto  potior  est  conditio  possidentis. 
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I  refer  also  to  Ma  iled  leu  v.  Hodgson,  16  Q.  B.  689. 

Upon  these  three  several  grounds  the  order  in  appeal 
should  not  have  been,  and  could  not  in  law  upon  two  of 
the  grounds  be  properly  made  ;  and  upon  these  grounds  the 
order  of  the  Master  in  Chambers  was  rightly  made,  if  he 
had  the  power  to  stay  proceedings  in  the  action  upon  such 
a  state  of  facts;  and  I  think  he  had,  because  there  could 
be  no  possible  use  in  trying  an  issue,  or  in  attemptiiig  to 
try  it,  on  such  facts  which  the  plaintiff  puts  forward,  and 
which  he  does  not  perceive,  or  which  he  does  not  seem  to 
understand,  uttei-ly  defeat  his  whole  case. 

It  may  be  said  if  the  order  in  appeal  should  not  have 
been  made  on  the  third  ground,  the  Master  in  Chambers 
should  not  have  made  it  when  the  defendant  was  the 
applicant;  but  it  must  be  remembered  the  defendant  did 
nob  rely  upon  that  ground  to  have  the  proceedings  stayed, 
nor  did  he  ever  admit  it  to  be  true,  but  denied  it  when  it 
was  set  up  by  the  plaintiff,  and  we  presume  the  Master 
did  not  believe  the  truth  of  the  plaintiff's  statement 
respecting  it,  but  he  would  nevertheless  be  right  in  assum- 
ing it  to  be  true  as  against  the  plaintiff  who  asserted  it  to 
be  true. 

It  is  right  I  should  say  that  the  affidavits  filed  for  the 
defendant  shew  that  the  idea  of  conferring  the  civil  service 
appointment  upon  the  plaintiff  originated  with  the  plain- 
tiff and  his  advisers,  and  the  proposal  to  grant  it  proceeded 
from  them,  as  Mr.  Mosgrove,  the  plaintiff's  solicitor, 
expressly  admits;  but  the  defendant  invariably  rejected 
the  proposals,  and  insisted  the  compensation  should  be  a 
money  payment,  and  nothing  else.  Mr.  Howlan's  affidavit 
dissipates  the  idea  of  his  having  acted  as  an  arbitrator  or 
umpire,  for  he  expressly  says,  "I  was  solicited  by  the 
plaintifi'to  act  as  a  friend'  between  him  and  the  defen- 
dant," and  he  made  nothing  in  the  nature  of  an  award, 
nor  intended  it  to  be  an  award.  What  he  says  is,  that 
he  "  talked  the  matter  over  very  fully  with  Mr.  Shields" 
(the  agent  of  the  defendant),  "and  I  recommended  as  a 
settlement  of  all  matters  that  $2,500  should  be  paid  to 
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the  plaintiff,  and  an  office  in  the  civil  service  be  given  to 
him  at  the  annual  salary  of  $2,000.  Now  a  recommenda- 
tion on  behalf  of  Ids  friend,  the  plaintiff,  cannot  in  any 
sense  be  held  to  be  an  award,  nor  was  it  ever  intended  to 
be  an  award.  And  a  very  bad  recommendation  it  was, 
and  there  is  no  surprise  the  defendant  would  not  listen  to 
it,  and,  as  every  one  knows,  it  was  a  recommendation  he 
dare  not  listen  to.  The  plaintiff  at  first  rejected  it,  why  we 
do  not  know,  certainly  not  because  it  would  have  been 
an  offence  to  have  accepted  it.  The  affidavits  for  the  defen- 
dant also  shew  the  objection  on  the  part  of  the  plaintiff 
to  sign  the  release  was  an  objection  made  to  and  in  the 
presence  of  his  own  friends,  and  not  to  or  in  the  presence 
of  the  defendant  or  of  his  friends.  The  defendant  knew 
nothing  therefore  of  any  such  objection,  and  he,  the  defen- 
dant, received  the  release  and  pptid  the  $2,500  in  the  full 
faith  that  all  matters  whatsoever  between  himself  and  the 
plaintiff  were  for  ever  settled,  and  settled,  as  Mr.  Mosgrove 
admits  he  was  expressly  told  by  the  defendant's  solicitor, 
because  the  defendant  did  not  want  to  "  be  further  per- 
plexed with  the  matter,"  not  because  the  plaintiff  had  any 
claim  whatever  upon  him,  nor  that  he  the  defendant  was 
admitting  there  was  a  right  in  the  plaintiff  to  demand  any- 
thing from  him.  It  was  a  mere  purchase  of  peace,  at  a 
time  too  when  the  defendant,  it  is  said,  was  confined  to 
the  house  from  ill  health. 

In  every  viev/  of  the  case  the  defendant  is  entitled  to 
succeed  on  his  motion,  and  we  therefore  allow  the  appeal, 
with  costs. 

OsLER,  J. —  I  am  of  opinion  that  the  order  of  the  Master 
in  Chambers  was  right,  and  for  this  reason,  that  the  plain- 
tiff cannot,  as  he  now  seeks  to  do,  repudiate  his  own  release 
without  offering  to  return  the  $2,500  which  he  received 
from  the  defendant  therefor,  not  as  an  admission  of 
liability,  but  for  the  express  purpose  of  buying  peace.  In 
the  absence  of  such  an  offer  the  release  stands  in  law 
unimpeached,  and  its  execution  being  admitted,  no  question 
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of  fact  respecting  it  remains  for  trial.  There  is,  therefore, 
no  reason  why  the  Court  should  refuse  to  interfere  by 
staying  further  proceedings,  which,  under  such  circum- 
stances would  be  futile  and  vexatious. 

Even  if  the  plaintiff  had  offered  to  return  the  money  he 
has  received,  it  is  clear  that  he  could  not  be  permitted  to 
avoid  the  etiect  of  his  release  by  shewing,  as  he  proposes  to 
do,  that  in  addition  to  the  valid  consideration  which  is 
expressed  on  its  face,  there  was  to  be  a  further  bat  illegal 
consideration,  which  the  defendant  now  refuses  to  give. 

The  case  of  McAlpine  v.  Oarling,  8  P.  R.  171,  is  very 
distinguishable.  The  release  there  relied  on  by  the  defen- 
dant had  been  given  by  one  of  two  plaintiffs.  His 
co-plaintifi"  disputed  its  validity  as  against  him,  and  the 
action  was  allowed  to  continue  in  his  name  only,  for  any 
claim  that  he  might  be  able  to  establish  individually 
unafiected  by  the  release. 

I  think  the  present  motion  is  made  in  time,  having  been 
made  on  the  first  day  of  the  next  sitting  of  the  Divisional 
Court  after  the  decision  appealed  against,  there  having 
been  no  sitting  of  such  Divisional  Court  within  eight  days 
thereafter  :  O.  J.  Act,  Rule  414  ;  Stirling  v.  DuBarry,  L. 
R.  5  Q.  B.  D.  65  ;  Wcdlingford  v.  Mutual  Society,  L.  R.  5 
App.  Cas.  685. 

I  am  also  of  opinion  that  defendant  did  not  lose  the 
right  to  appeal  by  taking  out  the  order.  He  was  compelled 
to  do  that,  or  to  submit  to  the  contingency  of  having  his- 
case  tried  v/ithout  setting  up  the  release.  If  the  case  had 
proceeded  to  trial  upon  the  pleadings  added  under  the 
order,  no  doubt  he  could  not  have  been  heard  to  conijjlain, 
for  the  particular  defence  which  he  wished  to  set  up  would 
have  been  disposed  of,  and  the  plaintiff's  position  would 
have  been  altered,  as  in  those  cases  where  the  defendant  has 
accepted  his  discharge  from  arrest  under  an  order  imposing 
terms  that  no  action  shall  be  brought,  or  has  accepted 
costs  to  which  he  would  not  otherwise  have  been  entitled. 

Galt,  J.,  concurred. 

Motion  granted. 


422     COMMON  PLEAS  DIVISION,  EASTER  SITTINGS,  1882. 


Fulton  et  al.  v.  The.  Upper  Canada  Furniture 
Company. 

Agreement — Correspondence — Concluded  contract. 

"After  a  conversation  had  taken  place  between  the  defendants'  manager 
and  one  of  the  plaintiffs  as  to  the  latter  supplying  defendants,  accord- 
ing to  bill  furnished  by  them,  with  100,000  ft.  or  more  of  lumber  of 
equal  quality  to  a  former  delivery,  namely,  firsts  and  seconds,  the 
defendants  to  send  up  and  inspect ;  the  defendants  on  11th  May  wrote, 
asking  whether  the  lumber  would  soon  be  ready  for  inspection  :  that 
they  wanted  to  buy  about  100,000  feet.  The  plaintifis  replied  that  the 
lumber  would  be  ready  about  the  1st  June  :  that  they  were  getting  out 
certain  sizes,  and  they  would  cut  the  100,000,  the  defendants  to  send  their 
bill  of  sizes,  the  price  to  be  $80  per  thousand,  Nos.  1  and  2,  f.  o.  b.  at  the 
plaintiffs'  place.  On  May  18th  defendants  wrote  that  if  the  lumber 
was  as  represented,  American  inspection,  they  would  take  the  sizes, 
mentioning  them,  making  in  all  119,000  ft.  On  May  23rd  the  plaintiffs 
wrote  objecting  to  American  inspection,  but  agreeing  to  a  reasonable 
inspection.  On  May  25th,  the  defendants  replied,  asking  to  be 
informed  a  week  before  the  plaintiffs  were  ready  if  possible  ;  and  on 

.  the  20th  June,  they  again  wrote,  asking  when  it  would  be  ready  for 
inspection,  so  that  they  could  go  up. 

Meld,  Galt,  J.,  dissenting,  that  the  correspondence  shewed  a  completed 
contract  between  the  parties  ;  and  although  in  some  subsequent  cor- 
respondence, set  out  below,  the  plaintiffs  attempt  to  set  up  a  different 
con^tract,  this  could  have  no  effect  on  the  contract  which  had  already 
been  entered  into. 

Action  for  the  price  of  a  quantity  of  lumber  sold  and 
-delivered  to  the  defendants. 

To  this  action  the  defendants  set  up  by  way  of  counter 
claim  :  In  Ma}^  1881,  the  plaintiffs  agreed  to  sell  and  deliver 
to  the  defendants,and  the  defendants  agreed  to  buy  from  the 
plaintiffs  100,000  feet  of  walnut  lumber  at  the  price  of  $80 
per  M,  and  although  they  were  always  ready  and  willing  to 
accept  and  pay  therefor,  the  plaintiffs  would  not  deliver  it, 
but  only  delivered  22,951  feet  thereof,  being  the  lumber 
the  price  of  which  is  sued  for  in  this  action,  whereby  the 
defendants  suffered  loss  and  damage  to  the  amount  of 
$753.77,  which  they  offer  to  set  off  against  the  plaintiffs' 
claim,  the  residue  of  which  was  paid  into  Court. 

The  cause  was  tried  before  Gait,  J.,  and  a  jury,  at  St. 
Thomas,  at  the  Spring  Assizes  of  1882. 

The  plaintiffs'  claim  was  admitted.  The  only  question 
was,  whether  the  contract  set  up  in  the  statement  of  defence 
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could  be  made  out  from  the  correspondence.  If  there  was 
such  a  contract  it  had  been  broken,  and  the  defendants  were 
entitled  to  damages  equal  to  the  amount  of  the  plaintiffs' 
claim,  and  therefore  to  judgment. 

It  appeared  that  in  April,  1881,  there  had  been  a  conver- 
sation between  the  defendants'  manager  and  one  of  the 
plaintiffs,  in  which  the  latter  had  offered  to  cut  for  the 
defendants  a  bill  of  lumber,  100,000  feet  or  more,  the 
quality  of  which  would  be  equal  to  the  best  the  defendants 
had  received  on  a  former  occasion,  viz.,  first  and  second 
quality,  at  $80  per  M,  to  be  cut  according  to  a  bill  to  be  fur- 
nished by  the  defendants,  who  would  have  to  send  some 
one  to  inspect  it. 

The  following  correspondence  subsequently  passed  be- 
tween the  parties  : 

(1.)  12th  May,  1881. — Defendants  to  Plaintiffs.  —  "How  is  that  walnut 
coming  on  ?  Will  you  soon  have  it  ready  for  inspection  ?  Would  like  to 
know  soon  whether  we  are  going  to  get  it  or  not.  *  *  We  want  to 
buy  about  100  M." 

(2.)  16th  May,  1881.— Plaintiffs  to  Defendants.  — "  Yours  of  the  12th 
^t  hand.  Will  have  the  lumber  ready  for  inspection  about  the  1st  of  next 
month,  say  1st  June.  Am  getting  out  a  nice  lot  of  the  following  sizes, 
viz.,  inch,  1^,  2,  2^,  3,  3|,  4  &  5,  and  have  now  on  hand  about  50  M  feet. 
Will  be  happy  to  cut  the  amount  of  your  [sic.)  say  100  M.  You  can  send 
the  bill  of  sizes  that  you  may  want  by  return  of  mail.  The  price  as  we 
said  to  you,  is  $80  per  M  No.  1  &  2,  F.  0.  B.  cars  here." 

(3.)  18th  May,  1881.— Defendants  to  Plaintiffs. Yours  of  the  10th 
inst.  to  hand.  If  the  walnut  is  of  the  quality  your  Mr.  Fulton  repre- 
sented when  here,  half  firsts  and  half  seconds,  American  inspection,  we 
will  take  the  following  sizes  : 

1  in.    l^in.     1|  in.    1^  in.     2  in.    2|  in.    3  in.     3^  in.     4  in.  5in. 

50M'  8  M'  15  M'  4  M  '  6  M'  4  M  '  8  M  '  sT'  8M  '  8"m; 
(in  all,  119  M.)    Will  go  up  to  see  it  as  soon  as  you  notify  us." 

(4.)  23rd  May,  1881.— Plaintiffs  to  Defendants.  — "  Yours  of  18th  at 
hand.  We  do  not  know  anj^thing  about  American  inspection, but  will  sub- 
mit to  any  reasonable  inspection,  although  more  (in  order)  than  we  would 
like  to  cut,  say  25  or  30  M.  Besides  we  do  not  like  the  1^  in.,  but  will 
cut  some  ;  have  no  objection  to  balance  of  bill ;  will  soon  have  it  all  cut 
out  and  will  report." 

(5.)  25th  May,  1881.— Defendants  to  Plaintiff.— "  Yours  of  23rd  to 
hand.    Let  us  know  a  week  before  you  will  be  ready,  if  possible. " 
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(6.)  20th  June,  1881.— Defendants  to  Plaintiffs.—"  When  will  that  lum- 
ber be  ready  for  inspection  ?  Let  us  know  about  what  time  you  will  be 
ready,  so  that  we  may  try  and  arrange  our  business  to  go  up  as  soon  as 
you  are  ready." 

.  (7.)  4th  July,  1882.— Plaintifis  to  Defendants.  —  "  Yours  of  20th  June  to 
hand.  Our  Mr.  Fulton  has  been  out  west,  hence  delay  in  answering.  We 
find  walnut  lumber  very  high  and  going  higher.  However,  as  regards 
our  lumber,  we  have  been  delayed  on  for  several  weeks,  on  account  of 
repairs  of  saw  and  also  of  mill  by  accident.  Will  have  a  good  lot  cut  out 
in  about  two  or  three  weeks.  We  have  on  hand  now  about  10  M  inch, 
12  M  2  inch,  considerable  3,  4,  &  5  inch.  Also,  lots  of  1|,  all  seasoned, 
say  60  M  in  all.  Will  write  you  as  soon  as  we  can  when  to  come  to  see 
it,  or  you  can  have  what  we  have  on  hand." 

"  P.  S.  If  you  insist  on  American  inspection,  we  will  have  to  have  $100 
per  M,  although  we  will  sell,  as  we  said  before,  at  $80  per  M  ;  we  mean  a 
fair  lot  with  considerable  short  lumber  in  it.  We  do  not  wish  Skixy  mis- 
takes this  time  ;  you  can  see  when  you  come  up." 

(8.)  6th  July,  1881.— Defendants  to  Plaintiffs.—"  Yours  of  4th  received. 
Disappointed  you  have  not  lumber  ready  for  inspection,  as  we  want  the 
walnut  and  refused  a  lot  of  100  M  in  Detroit,  depending  on  yours.  We 
will  take  the  lumber  on  your  terms  mentioned  in  your  letter  of  May  16th." 

(9.)  1st  August,  1881.— Plaintiffs  to  Defendants.  —  "You  can  send  up 
man  the  last  of  this  week  or  first  of  next,  to  see  the  lumber.  You  must 
make  up  your  mind  to  take  some  considerable  short  lumber.  You  know 
about  the  class  of  lumber  we  have  been  sending  you. " 

(10.)  10th  August,  1881. — Plaintiffs  to  defendants. — "We  are  ready  to 
ship  at  your  earliest  notice.  We  had  better  agree  to  say  |90  per  M.  for  a 
good  fair  lot,  then  you  will  not  have  to  take  near  so  much  short  or  inferior 
lumber." 

(11.)  24th  September,  1881.— Plaintiffs  to  Defendants.— "Yours  of  23rd 
received.  Have  shipped  you  three  cars  *  *  some  time  ago.  You  ought 
to  have  received  them  before  this.  Have  been  trying  to  get  cars  ever 
since  Mr.  Weir  left  here.    Will  send  balance  of  lumber  as  soon  as  I  can." 

The  learned  Judge  held  that  a  contract  was  not  proved, 
as  he  did  not  think  the  parties  were  ever  agreed  either  as 
to  size  or  inspection  of  the  lumber,  especially  the  latter ; 
and  he  dismissed  the  counter  claim,  and  directed  a  verdict 
for  the  plaintiffs  for  $736,  and  judgment  accordingly,  with 
costs. 


In  Easter  Sittings  May  18,  1882,  Maclennan,  Q.  C.,. 
obtained  an  order  nisi  to  set  aside  the  verdict  and  to 
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enter  a  verdict  and  judgment  for  the  defendants,  pursuant 
to  leave  reserved. 

In  the  same  sittmgs  May  29,  1882,  G.  H.  Watson 
shewed  cause. 

Madennan,  Q.  C,  contra. 

The  arguments  sufficiently  appear  from  the  judgtnent. 

June  23,  1882.  Osler,  J. — The  single  question  is, 
whether  the  correspondence  discloses  a  completed  contract 
for  the  sale  of  100,000  feet  of  walnut  lumber. 

There  is  no  difficulty  about  the  rule.  The  contest  always 
is  as  to  its  application  in  the  particular  case. 

"  If  the  case  made  out  only  shews  a  transaction  w^hich 
amounts  to  a  proposal,  then  the  action  will  not  lie.  But 
if  the  facts  shew  a  proposal  met  by  that  acceptance  which 
makes  it  no  longer  the  act  of  one  party,  but  of  both,  then 
both  will  be  bound  by  it,  and  either  may  bring  an  action 
for  a  breach  of  the  aoTeement.  If  the  contract  be  contained 
in  letters  it  will  be  binding,  if  it  can  be  collected  from  a 
fair  interpretation  of  the  letters  that  they  import  a  con- 
cluded agreement :"  Thome  v.  Barwick,  16  C.  P.  369,  at  p. 
374. 

"  In  order  to  convert  a  proposal  into  a  promise  the  accep- 
tance must  be  absolute  and  unqualified,    For  unless  and  i 
until  there  is  such  an  acceptance  on  the  one  part  of  terms 
proposed  on  the  other  part  there  is  no  expression  of  one  I 
and  the  same  common  intention  of  the  parties,  but  at  mostl 
expressions  of  the  more  or  less  different  intentions  of  each! 
party  separately — in  other  words,  proposa,ls  and  counterj 
proposals  :  Pollock  on  Contracts,  3rd  ed.,  37.  ^ 

In  order  that  an  acceptance  maybe  operative  it  must  be 
plain,  unequivocal,  unconditional,  and  without  variance  of 
any  sort  between  it  and  the  proposal,  and  must  be  commu- 
nicated to  the  other  party,  and  that  without  unreasonable 
delay :  lie  Oriental  Inland  Steam  Navigation  Co.,  Ex 'parte- 
Briggs,  4  DeG.  F.  &  J.  191. 

Now  in  the  case  before  us  the  letter  of  the  16th  May 
contains  the  plaintiffs'  offer,  specifying  quantity,  quality- 
54 — VOL.  XXXII.  c.  p.  D. 
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isizes,  price,  and  terms  of  delivery.  It  also  appears  there- 
dProm  that  the  lumber  is  to  be  subject  to  inspection  of  some 
kind,  which  of  course  means  a  reasonable  inspection  for 
the  purpose  of  ascertaining  whether  it  comes  up  to  the 
contract.  The  defendants'  letter  of  the  18th  May  is  not  a 
simple  unqualified  acceptance  of  this  offer.  It  adds  the 
terms,  (1)  that  the  lumber  shall  be  of  the  quality  repre- 
sented by  the  plaintiffs'  agent,  half  first  and  half  seconds, 
American  inspection ;  and  also,  (2)  that  it  shall  be  cut 
into  a  number  of  special  sizes  different  from  those  men- 
tioned by  the  plaintiffs.  This  letter  is  therefore  a  rejection 
of  the  plaintiffs'  offer,  and  a  new  proposal  to  accept  the 
joffer  as  modified. 

The  plaintiffs'  reply  on  the  23rd  May,  declining  to  sub- 
mit to  the  terms  as  to  American  inspection,  "  We  do  not 
know  anything  about  American  inspection,  but  will  sub- 
mit to  any  reasonable  inspection;"  that  is,  such  inspection 
as  they  had  already  expressed  themselves  willinof  to  sub- 
mit to  by  the  letter  of  the  16th  May.  They  accede  to  the 
defendants' proposal  as  to  quantity  and  sizes,  and  evidently 
anticipate  that  there  will  be  no  difficulty  about  the  inspec- 
tion, as  they  conclude  by  saying  that  they  will  soon  have 
the  lumber  all  cut  and  will  report.  Up  to  this  stage,  how- 
ever, there  is  no  contract,  the  new  terms  which  the 
defendants  had  introduced  as  to  American  inspection  not 
having  been  assented  to  by  the  plaintiffs. 

The  defendants  contend  that  their  letter  of  the  25th 
May,  is  a  completion  of  the  contract,  and  shews  that  they 
assented  to  the  plaintiffs'  terms  as  to  inspection.  In  it 
they  acknowledge  receipt  of  the  plaintiffs'  letter  of  23rd, 
and  ask  the  plaintiffs  to  let  them  know  a  week  before 
they  will  be  ready,  if  possible.  They  also  rely  on  their 
letter  of  the  20th  June,  (there  having  been  no  commu- 
nication from  the  plaintiffs  in  the  meantime,)  in  which 
they  ask,  "  when  will  that  lumber  be  ready  for  inspection  : 
let  us  know,  &;c." 

The  case  turns,  in  my  opinion,  upon  these  two  letters,  for 
although  the  whole  of  the  correspondence  which  passed 
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l)etween  the  parties  must  be  taken  into  account  {Tlussey  v. 
Horne-Payne,  L.  R.  4  App.  Cas.  311),  the  subsequent  let- 
ters do  not  constitute  a  contract  if  one  was  not  concluded 
by  the  two  I  have  referred  to,  the  postscript  of  the  plain- 
tiffs' letter  of  the  4th  J uly  containing  a  new  proposal,  while 
the  defendants'  letter  of  the  6th  July  reverts  to  and 
assumes  to  accept  the  original  offer,  which  of  course  was 
longer  open  :  Benjamin  on  Sales,  2nd  Am.  ed.,  p.  44 ;  Hyde 
V.  Wrench,  3  Beav.  334. 

In  Bruce  Y.  Fidton,  4  App.  144,  it  was  contended  by  the 
appellant  that  the  assent  must  appear  in  express  terms, 
conveying  in  affirmative  language  an  acceptance  of  the  pro- 
posal. The  Court  said  that,  looking  at  the  reason  of  the 
thing  and  the  general  rules  for  the  interpretation  of  letters, 
there  was  no  sound  foundation  for  such  a  doctrine,  and  it 
was  held  that  the  requisite  assent  might  be  collected  by 
implication  from  the  whole  terms  of  the  correspondence. 

The  case  of  Thome  v.  Barwick,  16  C.  P.  369,  is  an 
authority  for  the  same  proposition,  and  was  approved  of  by 
the  Court  of  Appeal  in  the  case  just  cited. 

Do  these  letters  then  import  an  absolute  unqualified 
assent  to  the  plaintiffs'  terms,  and  a  waiver  of  the  defend- 
ants' stipulation  as  to  American  inspection?  The  question 
is  one  of  construction  of  the  correspondence,  which  must 
receive  a  fair  and  reasonable  interpretation. 

The  plaintiffs  having  declined  American  inspection, 
whatever  that  was,  reiterating  the  offer  of  reasonable  in- 
spection, and  that  being  the  one  matter  which  remained 
open,  what  is  the  fair  inference  to  be  drawn  from  letters 
referring  to  that  matter  asking  when  the  lumber  will  be 
ready  for  inspection,  and  about  what  time  the  plaintiffs 
will  be  ready,  so  that  the  defendants  may  go  up  to 
inspect.  Bearing  in  mind  that  the  plaintiffs  were 
during  this  time  engaged  in  cutting  the  bill  of  sizes 
the  defendant  had  ordered,  I  ask  what  inspection,  accord- 
ing to  these  letters,  the  lumber  was  to  be  ready  for — 
the  American  inspection,  which  the  plaintiffs  had  clearly 
just  then  repudiated,  or  the  other  inspection  which  they 
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had  just  as  clearly  offered  ?  It  seems  to  me  that  there  is  but 
one  inference  to  be  drawn,  viz.,  that  the  American  inspection 
had  been  waived.  Suppose  a  fall  in  the  market,  and  the 
case  reversed,  could  the  defendants  be  heard  to  answer  the 
plaintiffs'  claim  for  damages  for  refusal  to  accept  the  lum- 
ber, by  saying  that  there  was  no  concluded  contract, 
because  it  had  not  been  made  certain  w^hether  the  inspec- 
tion about  which  they  had  asked  was  American  inspection 
or  that  offered  by  the  plaintiffs  ?  I  shoukl  think  that  an- 
swer would  fail  them,  and  that  they  would  be  told  that  their 
letters  inferred  that  they  had  accepted  the  latter. 

I  have  not  overlooked  the  letters  of  the  4th  and  6th 
July.  The  former  appears  to  me  to  be  an  ingenious  attempt 
to  evade  performance  of  what  the  plaintiffs  had  then  dis- 
cox'ered  to  be  a  disadvantageous  agreement ;  and  although 
it  may  be  argued  that  the  latter  treats  everything  as  open 
between  the  parties  up  to  that  date,  1  think,  if  fairly 
looked  at,  it  is  merely  an  affirmance  of  the  position  the- 
defendants  had  already  assumed  in  their  letters  of  25th 
May  and  20th  June. 

I  am  of  opinion,  on  the  whole,  that  it  sufficiently  appears 
upon  the  face  of  the  correspondence  that  the  parties  had 
"  acceded  on  both  sides  to  one  and  the  same  set  of  terms," 
and,  therefore,  tliat  the  defendants  are  entitled  to  judgment, 
with  costs  of  defence. 

Wilson,  C.  J. — The  only  question  is  whether  the  corre- 
spondence constituted  8.nd  vjonstitutes  a  contract  between 
the  parties. 

By  the  letter  of  the  12th  May,  1881,  it  appears  the 
parties  had  been  communicating  before  this  about  the 
lumber.  The  defendants  by  that  letter  enquire  if  it  will 
soon  be  "  ready  for  inspection  ?  *  We  want  to  buy 
about  100,000  feet." 

By  letter  of  the  16th  May,  the  plaintiffs  say  they  will 
have  the  lumber  ready  for  inspection  about  the  1st  of  June  : 
that  they  are  getting  out  a  nice  lot  of  the  sizes  they 
mention  ;  and  they  have  about  50,000  feet  on  hand  :  that 
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they  Avill  cut  the  100,000  feet,  the  defendants  to  send 
them  their  bill  of  sizes,  the  price  to  be  $80  per  thousand, 
Nos.  1  and  2,  f.  o.  b.  at  plaintiffs'  place. 

By  letter  of  the  IStli  May,  the  defendants  say  if  the 
quality  of  lumber  is  as  represented  by  plaintiffs,  half  firsts 
and  half  seconds,  American  inspection,  they  will  take  the 
sizes  they  mention,  making  altogether  119,000  feet. 

By  letter  of  the  23rd  May,  the  plaintiffs  object  to 
American  inspection,  buu  agree  to  a  reasonable  inspec- 
tion ;  they  do  not  like  to  cut  as  much  as  ordered  by  25,000 
or  30,000  feet,  and  they  do  not  take  the  8000  feet  ordered 
of  inch  stuff*,  although  they  will  cut  some  of  that  size, 
"  have  no  objection  to  the  balance  of  the  bill." 

So  far,  then,  what  has  been  done  ?  The  plaintiffs  have 
agreed  to  cut  the  quantity  ordered  by  the  defendants  by 
their  letter  of  the  18th  May,  excepting  the  8000  feet  of  the 
1-J  inch  stuff,  but  they  say  they  will  cut  some  of  that  size. 
The  price  is  fixed  at  $80  per  thousand,  delivered  f.  o.  b. 
The  quality  is  to  be  half  firsts  and  half  seconds. 

There  is  to  be  an  inspection  of  the  lumber  ;  the  defen- 
dants require  an  American  inspection ;  the  plaintiffs  will 
submit  only  to  a  reasonable  inspection.  They  are  not 
therefore  agreed  as  yet. 

The  defendants  on  receipt  of  the  plaintiffs'  letter  (4) 
23rd  May,  acknowledge  it  by  their  letter  (5),  and  write  in 
answer  "  let  us  know  a  week  before  you.  will  be  ready  if 
possible,"  not  objecting  to  the  plaintiffs  repudiating  the 
American  inspection,  and  proposing  instead  a  reasonable 
inspection,  and  not  objecting  to  the  plaintiffs'  proposition 
to  cut  only  a  part  of  the  8000  feet  of  the  1}  inch  stuft'  as 
ordered  by  the  defendants,  but  continuing  the  negotiation 
and  correspondence  as  if  there  were  no  differences  between 
them,  which  is,  in  my  opinion,  strong  evidence  of  the 
defendants'  acquiesence  in  and  assent  to  the  plaintiffs' 
modifications. 

The  contract  is,  in  my  opinion,  complete. 

The  defendants'  further  letter  of  the  20th  June,  makes  it 
quite  plain  that  they  have  assented  and  submitted  to 
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the  plaintiffs'  terms  contained  in  their  letter  of  the  23rd  of 
May. 

The  plaintiffs'  letter  of  the  4th  July,  shews  they  also 
entirely  agreed  with  the  defendants  in  their  interpretation 
of  the  negociation  which  was  going  on  between  them: 
that  there  was  a  bargain  subsistiDg  to  be  carried  out.  The 
plaintiffs  say  they  have  then  on  hand  about  60,000  feet, 
of  different  sizes,  and  that  they  will  have  a  good  deal  cut 
out  in  two  or  three  weeks.  That  bargain  was  about  nothing 
else  than  this  walnut  lumber, at  so  much  per  thousand,  which 
the  parties  had  been  writing  about  so  much ;  and  which 
the  plaintiffs  say  they  will  write  to  the  defendants  when 
they  can  go  up  and  see  it,  or  they  may  have  at  once  what 
the  plaintiffs  have  on  hand. 

There  is  not  a  word  so  far  to  cast  a  doubt  upon  there 
being  a  perfected  contract,  remaining  only  to  be  carried 
out,  the  details  being  all  arranged. 

There  is,  however,  in  the  postscript  something  which 
requires  an  observation.  The  plaintiffs  say,  if  the  defen- 
dants ''insist  on  American  inspection,  we  will  have  to  have 
$100  per  thousand."  The  plaintiffs  have  no  right  to  say 
that,  excepting  as  a  precaution;  and  as  a  precaution  it 
may  havebeen  prudent  enough  to  mention  it,  so  as  to  make 
sure  about  it  if  they  had  any  doubt  of  what  the  defendants' 
intention  was.  The  fact  was  the  American  inspection  had 
been  disposed  of  already.  The  defendants  knew  the  plain- 
tiffs would  not  submit  to  it,  and  they,  the  defendants,  had 
acquiesced  in  that  decision  of  the  plaintiffs  by  continuing 
the  correspondence. 

The  plaintiffs  may  have  introduced  the  subject  of  the 
American  inspection  in  order  to  get  a  higher  price  for  their 
lumber,  because  their  letter  states  that  the  price  of  lumber 
had  gone  up.  The  plaintiffs  say  also  in  their  postscript 
that  although  they  will  claim  $100  per  thousand  for 
an  American  inspection,  "  we  will  sell,  as  we  said  before,  at 
$80  per  thousand — we  mean  a  fair  lot  with  considerable 
short  lumber  in  it,  at  $80  per  thousand.  We  do  not  wish 
any  mistake  this  time.    You  can  see  when  you  come 

up." 
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That  statement  looks  very  like  a  change,  or  an  attempt 
to  change  the  terms  of  the  contract  on  the  part  of  the 
plaintiffs.  They  had  before  represented  the  sizes  of  the 
lumber  they  were  getting  out  as  "  a  nice  lot,"  and  half 
of  it  was  to  be  No.  1,  and  half  of  it  No.  2; "  or  "  half  firsts 
and  half  seconds."  Now  they  say  "  we  mean  a  fair  lot 
with  considerable  short  lumber  in  it." 

But  although  they  may  have  attempted  to  reduce  the 
quality  or  lengths  they  were  to  supply,  they  had  not  the 
power  to  do  it;  they  were  already  bound  by  the  contract 
according  to  the  terms  of  it  before  stated. 

When  the  defendants  therefore  wrote  their  letter  of  the 
6th  of  July,  they  properly  and  naturally  say,  "  we  will 
take  the  lumber  on  your  terms  as  stated  in  your  letter  of 
the  16th  of  May;"  that  is,  we  do  not  insist  on  the  American 
inspection — The  rest  of  the  terms  will  therefore  apply.  In 
answer  to  that  letter  the  plaintiffs  say,  on  1st  of  August^ 
the  defendants  may  send  up  a  man  "  to  see  the  lumber," 
&;c.,  assenting,  if  assent  be  necessary,  to  the  terms  of  the 
defendants'  letter  last  sent  by  them. 

That  letter  does  not  alter  the  contract  which  had  before 
that  time  been  closed  between  them.  It  does,  if  anything,, 
rather  confirm  it.  Then  the  last  letter  of  the  plaintiffs,  of 
the  10th  of  August,  is  a  direct  attempt  to  avoid  the  bar- 
gain, for  they  say,  "  we  had  better  say  $90  per  thousand 
for  a  good  fair  lot ;  then  you  will  not  have  to  take  near  so 
much  short  or  inferior  lumber." 

The  plaintiffs  had  no  right  to  raise  the  price,  nor  to  put 
off  upon  the  defendants  "  so  much  short  or  inferior  lumber," 
unless  they  would  pay  the  $90  per  thousand  feet. 

The  defendants  would  be  quite  authorized  in  rejecting 
the  lumber,  and  in  dissolving  the  contract  by  reason  of  the 
plaintiffs'  plain  declaration  that  they  would  not  observe  it 
on  their  part.  The  defendants  claim  that  an  allowance  be 
now  made  to  them  by  the  plaintiffs  for  the  non-delivery  of 
the  residue  of  the  100,000  feet,  deducting  the  portion 
delivered  of  35,891  =  64,109  undelivered,  and  for  which 
they  make  a  set-off,  as  they  state  it  to  be,  of  $753.71  from 


432      COMMON  PLEAS  DIVISION,  EASTER  SITTINGS,  1882- 


the  amount  delivered  $2,938.69,  and  they  pay  into  Court 
the  difference. 

I  do  not  see  why  the  defendants  should  not  recover  the 
sum  they  claim  as  a  deduction,  because  they  were  not 
obliged  to  take  from  the  plaintiffs  the  article  they  offered, 
even  if  the  plaintiffs  had  been  ready  and  willing  to  deliver 
the  short  and  inferior  lumber  they  proposed  to  deliver  in 
fulfilment  of  their  contract. 

I  agree,  therefore,  with  my  brother  Osier,  that  the  order 
must  be  made  absolute  in  favour  of  the  defendants,  with 
costs. 

Galt,  J. — I  regret  to  say  I  am  unable  to  concur  in  the 
judgment  of  my  learned  brothers.  I  confess  I  formed  a 
strong  opinion  at  the  trial  that  there  was  no  settled  agree- 
ment between  the  parties,  and  a  careful  reconsideration  of 
the  correspondence  has  not  changed  the  view  I  then  enter- 
tained. 

Order  absolute. 
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Macdonald  V.  Henwood  and  Preston. 


MaJk'ioHS  prosecKtion — Information  not  chaiyjing  a  crime — Evidence — 2iew 
trial — Amendment. 

Ill  an  action  for  malicious  prosecution,  the  information  and  warrant  of 
commitment  merely  disclosed  a  civil  trespass.  The  plaintiff  was  non- 
suited at  the  trial.  It  appeared,  however,  that  the  defendants  had  not 
disclosed  the  whole  facts  to  the  magistrate,  and  that,  at  the  hearing, 
on  the  plaiiitifl"'s  solicitor  objecting  that  no  criminal  offence  was  charged, 
one  of  the  defendants  said  that  in  order  to  have  the  case  investigated 
he  would  charge  the  plaintiff  with  stealing  the  oats.  The  statement  of 
claim  alleged  that  the  defendants  had  charged  the  plaintiff  with  felony. 

The  Court  set  aside  the  nonsuit,  and  granted  a  new  trial,  with  leave  to 
the  plaintiff  to  amend  the  statement  of  claim  according  to  the  facts. 

Pf'?- WiLSOX,  C.  J.  Sernble,  that  the  facts  stated  above  were  evidence  that 
the  defendants  were  putting  the  criminal  law  in  motion  and,  the  infor- 
mation and  warrant  being  inv.ilid,  they  were  liable  as  trespassers. 

Per  OsLEE,  J.  Quaere,  as  to  this,  and  whether  an  action  for  malicious 
prosecution  will  lie  for  making  a  false  and  malicious  statement  to  a 
magistrate,  shewing  nothing  which  conferred  jurisdiction  on  him,  but 
on  which,  nevertheless,  he  acts  by  issuing  a  warrant. 

The  statement  of  claim  was,  that  the  defendants  asserted 
to  a  magistrate  that  the  plaintiff  had  feloniously  stolen  a 
quantity  of  oats,  and  laid  an  information  before  the 
magistrate  against  the  plaintiff  for  such  taking  of  the  same, 
and  caused  and  induced  the  magistrate  by  misrepresenta- 
tions with  regard  thereto  to  issue  his  warrant  therefor,  and 
to  cause  and  did  cause  the  plaintiff  to  be  arrested  there- 
under, and  conveyed  publicly  before  him,  and  remanded 
and  contined  in  custody  for  a  long  time,  and  finally  to  be 
committed  on  the  said  charge  for  trial  at  the  next  Court 
of  competent  jurisdiction  to  be  held  in  and  for  the  county 
of  Simcoe  at  Barrie,  and  to  be  afterwards  conveyed  under 
ai-rest  and  lodged  in  the  common  gaol  at  Barrie  aforesaid 
to  await  his  trial  for  said  charge,  where  he  was  detained  a 
prisoner  for  a  long  time,  and  was  brought  up  from  time 
to  time  before  the  County  Judge's  Criminal  Court,  and 
finally  acquitted  and  released,  the  County  Crown  Attorney 
not  offering  any  evidence  against  the  plaintiff.  In  so 
acting  the  defendants  acted  falsely  and  maliciously,  and 
without  reasonable  and  probable  cause. 
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Second  cause  of  action,  that  the  defendants  assaulted  and 
beat  the  plaintifi,  and  caused  him  to  be  imprisoned  for  a 
long  time,  and  were  present  when  the  plaintiff  was  given 
into  custody  as  mentioned  in  the  preceding  paragraph;  and 
also  that  they  authorized  and  assented  to  his  being  given 
into  custody  and  dealt  with  as  aforesaid  in  the  said  pre- 
ceding paragraph,  whereby,  &c. 

Third  cause  of  action  :  Slander. 

The  defendants  in  their  statement  of  defence  alleged  that 
a  short  time  prior  to  the  26th  November,  1880,  the  defen- 
dant Henwood  owned  and  was  possessed  of  a  quantity 
of  oats,  which  were  then  unthreshed  in  his  barn,  and  prior 
to  the  last  named  date  he  agreed  with  the  plaintiff  that 
the  plaintiff  should  thresh  out  and  clear  up  the  said  oats, 
and  leave  the  same  so  threshed  out  and  cleaned  up  in  the 
barn  of  Henwood.  On  or  about  the  last  mentioned  date 
the  said  Preston  bought  from  Henwood  the  said  oats,  to 
be  delivered  to  Preston  after  the  same  were  threshed  out 
and  cleaned  up.  '  Shortly  after  the  plaintiff  was  informed 
that  the  oats  had  been  sold  by  Henwood  to  Preston;  yet 
the  plaintiff  notwithstanding  such  information,  and  with- 
out the  knowledge  or  consent  of  the  defendants,  or  of  either 
of  them,  took  and  carried  away  part  of  the  oats  so  threshed 
and  cleaned  up  and  disposed  of  them  to  the  plaintiff's  own 
use.  Preston  informed  the  plaintiff  that  the  oats  so  taken  by 
the  plaintiff  and  all  the  rest  of  the  oats  were  his,  Preston's, 
property ;  and  he  forbade  the  plaintiff  from  taking  or  dis- 
posing of  any  of  them.  The  plaintiff  after  that,  and  on  or 
about  the  21st  of  January,  1881,  threshed  out  and  cleaned 
up  the  rest  of  the  oats  and  took  away  the  same  from  the 
custody  and  possession  of  the  defendants  without  their 
conserit  or  knowledge.  The  defendants  learned  the  plain- 
tiff had  taken  the  oats,  and  believing  a  magistrate  was  the 
proper  party  to  have  recourse  to  for  redress,  did  on  or 
about  the  25th  of  January,  1881,  go  to  E.  N.  Hill,  a  Justice 
of  the  Peace  in  and  for  the  district  where  the  parties 
resided,  and  told  him  the  plaintiff  had  taken  away  the 
said  oats,  as  before  mentioned ;  but  that  the  defendants  did 
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not,  nor  did  either  of  them,  inform  the  said  Justice  that  the 
plaintiff  had  feloniously  stolen  the  oats,  nor  did  they,  nor 
either  of  them,  charge  the  plaintiff  with  having  so  acted. 
The  Justice  on  such  information,  drew  up  an  information  in 
the  words  and  figures  following  (setting  it  out) :  The  effect 
of  it  was,  that  the  defendants  on  the  25th  of  January,  com- 
plained to  the  Justice  that  the  plaintiff  "  did  on  or  about 
the  21st  of  January,  take  and  convey  away  a  quantity  of 
oats,  in  which  we  have  a  joint  interest,  without  our  knowl- 
edge or  consent,  and  contrary  to  our  wishes,  according  to 
best  of  our  knowledge  and  belief and  the  Justice  caused 
the  defendants  to  swear  to  the  same,  upon  which  he  issued 
a  summons  against  the  plaintiff,  and  caused  all  the  subse- 
quent proceedings  to  be  had  against  the  plaintiff  which 
were  had,  as  they  understand  and  believe ;  and  the  defen- 
dants took  no  part  in  the  same  more  than  to  appear  before 
the  Justice  and  give  their  evidence  on  oath,  as  they  were 
required  by  the  Justice  to  do. 
Issue. 

The  cause  was  tried  before  Patterson,  J.  A.,  and  a  jury, 
at  Barrie,  at  the  Spring  Assizes  of  1882. 

The  evidence  on  the  part  of  the  plaintiff  was  that 
Henwood  had  a  quantity  of  unthreshed  oats  in  his  barn 
and  he  and  the  plaintiff  agreed  that  the  plaintiff  should 
thresh  and  clean  up  the  oats,  taking  the  straw  for  his 

pay- 

The  plaintiff  said  it  was  afterwards  agreed  between  him 
and  Henwood  that  the  plaintiff  should  buy  a  fanning 
mill,  which  should  be  their  joint  property.  So  far  both 
parties  were  agreed. 

The  plaintiff  said  also  he  was  to  pay  for  Kenwood's  half 
of  the  price  of  the  fanning  mill  out  of  the  sale  of  the 
oats. 

After  that  the  evidence  was  not  very  clear,  but  it  ap- 
peared to  be  to  this  effect. 

The  plaintiff  said  he  made  a  bargain  with  Henwood 
that  he,  the  plaintiff,  should  buy  the  whole  of  the  oats  at 
80  cts.  a  bushel,  and  make  out  of  them  what  he  could,  and 
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retain  the  surplus  for  himself.  Whether  that  bargain  was 
made  before  or  after  he  sold  any  of  the  oats  is  not  quite 
clear.  It  rather  appeared  he  had  been  to  Huntsville,  at 
Anderson's,  to  whom  he  sold  the  first  of  the  oats,  and  that 
it  was  when  he  came  back  from  Anderson's,  having  bar- 
gained for  the  fanning  mill,  that  he  bargained  then  with 
Henwood  to  buy  the  oats  from  him  at  30  cts.  a  bushel. 
Whether  any  sale  was  made  of  oats  by  the  plaintiff  or  not 
before  or  after  the  agreement  which  the  plaintiff  said  he 
made  with  Henwood  to  buy  the  oats,  may  not  be  of  much 
consequence,  because  Henwood  ratified  that  sale  by  taking 
the  money  from  the  plaintiff. 

A  receipt  was  produced  for  it,  and  also  a  memorandum 
of  the  oats  sold  covered  by  the  receipt. 

The  memorandum  of  the  sale  was  as  follows  : 

Jan.  5th,  1881—30  bush,  oats,  at  36c...  $10  80 
39bush.  andl91bs.  oats.    14  23 

$25  03 

The  receipt  is  :  "  January  12th,  1881  :  Received  from 
John  McDonald  the  sum  of  $24.84  on  account  of  oats." 

(sd)    "  Edward  Henwood." 

The  plaintiff'  said  that  after  the  receipt  was  given  the 
two  defendants  came  to  his  place  one  night  and  remained 
there  for  about^four  hours,  talking  about  the  oats.  That 
they  wanted  the  plaintiff  to  give  up  the  receipt,  saying  there 
was  a  mistake  in  it  of  30c.  or  15c.,  and  that  Henwood  then 
offered  that  night  to  pay  the  plaintiff' for  what  he  had  done 
up  to  that  time,  and  for  the  plaintiff*  to  quit  it.  The  plain- 
tiff said  the  price  of  oats  had  risen,  and  he  thought  Hen- 
wood wanted  to  break  off  the  bargain.  The  plaintiff  had 
sold  to  Anderson  the  above  69^7-34  bushels  and  also  29^^34 
bushels,  equal  to  9 9^73 1  t>ushels,  before  the  defendant  went 
to  his  house  on  the  night  before  spoken  of.  He  had  paid 
to  Henwood  for  the  above  69^7^4  l^efore  that  night ;  the 
quantity  of  29^734  bushels  Anderson  had  not  paid  the 
plaintiff  for,  and  Henwood  afterwards  got  it  from  Anderson. 
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Preston  that  night  forbade  the  plaintiff  from  threshing  any 
more,  or  taking  them,  saying  he  had  bought -them  from  Hen- 
wood,  and  that  the  plaintiff  had  no  business  to  take  them. 
The  plaintiff  said  he  would  sell  them,  and  he  did  sell  after 
that  SO'-'/si  bushels  more  to  Anderson  at  32c.,  equal  to  $6.65, 
and  one  of  the  defendants  got  that  money  also  from  Ander- 
son, and  whatever  there  remained  he  removed  that  also. 
He  also  said  he  took  to  Huntsville,  after  being  so  forbid  to 
take  the  oats,  37^^34  bushels,  and  that  the  quantity  alto- 
gether he  got  was  157  bushels  and  some  pounds. 

The   quantities   shewn  in  the  memorandum   put  in 

were    [30  bushels- 

^25.03  t  39.19  " 
^10.44  29.28  " 
$  6.65  20.27  " 
$]3.08    3715  " 

157.21  " 

Henwood  was  paid  the  first  two  sums  of  $24.84,  ($25.03) 
and  $10.44.  The  plaintiff  did  not  pay  over  the  last  two 
sums  of  $6.65  and  $13.08,  making  $19.73,  and  that  was 
the  dispute  between  the  parties. 

The  plaintiff  was  asked:  ''You  never  paid  ]]im  the 
balance?"  [that  is  the  last  tivo  sums].    A.  "iVo." 

Mr.  Hill,  the  magistrate,  said  he  acted  upon  the  informa- 
tion and  depositi(ms,  and  upon  nothing  else. 

The  plaintiff  said  he  was  taken  to  Barrie  100  miles  dis- 
tant, and  imprisoned  for  17  days  in  goal,  and  was  then 
discharged  without  a  trial ;  and  that  he  paid  his  lawyer 
$20,  and  had  to  walk  back  in  February,  excepting  for 
about  30  or  40  miles  from  Barrie  to  Gravenhurst,  which 
he  travelled  by  railway.  He  had  not  money  to  go  other- 
wise than  by  foot  the  rest  of  the  way. 

That  being  the  close  of  the  plaintiff's  case,  the  notes 
state  :  "  His  Lordship  decided  that  the  plaintiff  can  go  to 
the  jury  on  the  question  of  slander  alone." 

The  defence  proceeded  on  the  slander  charge. 

The  defendant  Preston  was  called. 
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In  cross-examination  he  said  : — "  I  had  called  it "  (the 
plaintiff  s  taking  the  oats)  "  stealing,  at  the  investigation. 
The  magistrate  was  there."  Q.  "How  did  you  come  to  use 
that  word  ?"  A.  "  The  plaintiff's  attorney  made  the  remark 
when  the  information  was  read  that  there  was  nothing  in 
it  charging  the  plaintiff  with  taking  anything  feloniously 
or  unlawfully,  or  stealing,  and  he  applied  that  the  case  be 
dismissed.  I  said,  to  have  the  case  investigated,  I  would 
charge  him  with  stealing  the  oats.  It  was  to  his  lawyer  I 
spoke.  That  was  in  the  open  Court  after  the  proceedings 
had  commenced.    No  notice  was  tak^n  of  it." 

Mr.  Hill,  recalled,  said: — "I  may  have  heard  a  conversa- 
tion between  Mr.  Preston  and  the  plaintiff's  solicitor.  If 
I  did  I  am  sure  I  did  not  act  upon  it.  I  don  t  remember 
hearing  it.  My  attention  was  confined  to  my  business. 
•I  am  sure  I  did  not  act  upon  it.  If  I  heard  it  I  regarded 
it  simply  as  an  altercation  between  the  parties.  In  making 
the  charge  the  defendants  did  not  say  it  was  stealing.  I 
told  them  I  could  not  regard  it  as  larceny.  I  said  I  thought 
it  ought  to  be  investigated  under  section  110  of  the  Larceny 
Act,  and  if  the  case  was  established  it  should  be  sent  down 
to  Barrie  for  tri.J.  It  was  not  in  my  mind  at  all  that  the 
act  was  one  of  larceny." 

In  cross-examination  he  said  : — Q.  "  Do  you  recollect 
Mr.  Hallen"  (acting  for  the  plaintiff)  "asking  to  have  the 
case  dismissed."  A.  "  I  don't  remember  ;  I  think  he  did." 
Q.  "  On  the  ground  that  the  information  did  not  disclose 
a  crime  ?"  A.  "  I  think  he  did  that."  Q.  "  Do  you  recol- 
lect Preston  saying  that  to  put  the  matter  at  rest  he  would 
charge  stealing  ?  "  A.  "  I  don't.  It  may  have  passed.  I 
cannot  say  whether  it  did  or  not."  Q.  "How  was  the 
difficulty  got  over  the  lawyer  raised  ?"  A.  "  It  was  because 
I  thought  sec.  110  provided  for  such  cases."  "Do  you 
remember  Preston's  reply  ? "  A.  "  No."  "  Who  was  con- 
ducting the  prosecution  V  "  A.  "  The  parties  themselves." 
A.  "Was  Mr.  Preston  conducting  the  prosecution?"  A. 
"  Yes."  Q.  "When  one  would  make  an  objection  the  other 
would  reply  to  it  ? "    A.  "  I  suppose."    Q.  "  You  knew  it 
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was  your  duty  to  pay  attention  to  these  objections  and 
replies?"  A.  "I  suppose  I  did  upon  these  occasions.  I 
think  there  was  some  objection.  It  may  have  been  as 
Preston  has  sworn." 

The  note  of  the  learned  J udge,  endorsed  on  the  statement 
of  pleadings  was  as  follows  : — "  The  plaintiff  having  failed, 
in  my  opinion,  to  sustain  his  complaint  in  respect  of  all 
the  charges  he  makes  except  slander,  and  the  information 
actually  laid  before  the  magistrate,  while  not  that  which  is 
charged,  being  itself  justified  by  reasonable  and  probable 
cause,  and  further,  there  being  no  evidence  of  slanderous 
words  uttered  by  the  defendant  Henwood,  I  dismiss  the 
action  as  against  the  defendant  Henwood,  with  costs ;  and 
I  also  dismiss  the  action  as  against  the  defendant  Preston, 
except  with  respect  to  the  charge  of  slander,  which  I  sub- 
mit to  the  jury,  who  find  a  verdict  for  the  plaintifi*  and  $10 
damages.  I  therefore  give  judgment  for  the  plaintiff 
against  the  defendant  Preston,  for  the  $10,  without  costs." 

At  the  Easter  Sittings,  May  19,  1882,  Pepler,  (of 
Barrie)  obtained  an  order  calling  on  the  defendants  to 
shew  cause  why  the  judgment  for  them  should  not  be  set 
aside  on  the  counts  for  malicious  prosecution,  and  a  new 
trial  granted,  on  the  ground  of  misdirection  of  the  learned 
Judge  at  the  trial  in  witholding  the  case  as  to  the  malicious 
prosecution  from  the  jury,  and  in  holding  that  there  was 
no  evidence  to  support  the  claim  for  such  malicious  pro- 
secution to  go  to  the  jury,  and  to  amend  the  said  counts,  if 
necessary. 

During  the  same  sittings.  May  29,  1882,  Pepler 
supported  his  order.  The  action  for  malicious  prosecution 
is  a  proceeding  which  does  not  require  to  be  founded  on 
an  information.  It  consists  in  the  maliciously  putting  the 
criminal'  law  in  motion  against  one  without  any  reasonable 
or  probable  cause  for  doing  so.  And  the  manner  in  which 
the  charge  is  expressed  in  the  information  or  warrant  does 
not  determine  whether  a  criminal  charge  has  been  made. 
It  is  the  fact  that  the  party  has  been  prosecuted  upon  and 
for  a  criminal  charge,  and  the  magistrate  admitted  that  he 
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framed  the  information  under  section  110  of  the  Larceny 
Act,  but  not  for  larceny.  If  the  statement  of  claim  does 
not  describe  the  actual  Tacts  of  the  case  it  should  be 
amended.  He  referred  to  the  following  cases  :  3  Bl.  Com, 
126;  Barber  v.  Lesiter,  7  C.  B.  N.  S.  175,  186,  189;. 
Msee  V.  Smith,  1  D.  &  R.  97, 103  ;  Jones  v.  Gwynn,  10  Mod. 
214;  Chambers  v.  Robinson,  1  Str.  691  ;  Wicks  v.  Fentham, 
4  T.  R.  247  ;  MulUn  v.  Elmore,  4  C.  &  P.  452  ;  Gregory  v. 
Derby,  8  C.  &.  P.  749 ;  McXellis  v.  Gartshore,  2  C.  P.  464, 
472,475;  Sinclair  v.  Haynes,  16  U.  C.  247 ;  Munroe  v. 
Abbott,  39  U.  G.  7^- \  Rogers  v.  Hassard,  2  App.  507 ;  Cohen 
V.  Morgan,  6  D.  &  R.  8  ;  Stephens  v.  Stephens,  24  C.  P.  424  ; 
Mitchell  Y.  Williams,  U  M.  &  W.  205  ;  Addison  on  Torts, 
4th  ed.,  615.  The  evidence  shewed  a  want  of  probable 
cause,  and  should  have  been  left  to  the  jury.  Preston  acted 
as  prosecutor  before  the  magistrate  for  himself  and  Hen- 
■  wood,  and  there  he  directly  charged  the  plaintiff  with  steal- 
ing. 

Loitnt,  Q.  C,  shewed  cause.  Henwood  is  not  bound  by 
what  Preston  may  have  said.  Whether  the  defendants  did 
or  did  not  make  a  charge,  and,  if  they  did,  what  the  charge 
is,  must  depend  entirely  upon  what  is  contained  in  the 
information,  and  in  this  case  no  criminal  charge  is  described, 
nor  was  any  such  charge  made.  The  magistrate  drew  the 
information  just  from  what  the  defendants  represented  to 
him.  He  referred  to  Hicks  v.  Faulkner,  L.  R.  8  Q.  B.  D.167  ; 
Lister  V.  Feryman,  L.  R.  4  H.  L.  521 ;  Donnelly  v.  Bawden, 
40  U.  C.  R.  611;  Rogers  v.  Hassard,  2  App.  507; 
Campbell  v.  McDonell,  27  U.  C.  R.  343;  Stephens  v. 
Stephens,  24  C.  P.  424 ;  Rice  v  Saunders,  26  C.  P.  27 ; 
Joint  V.  Thompson,  26  U.  C.  R.  519 ;  Lucy  v.  Smith,  8 
U.  G.  R.  518;  Munroe  v.  Abbott,  39  U.  G.  R.  78;  Garrattv. 
Morley,  1  Q.  B.  18 ;  Leigh  v.  Webb,  3  Esp.  165. 

Fe'pler  in  reply. 

June  23,  1882.  Wilson,  G.  J. — An  action  of  this  kind 
lies  for  the  scandal,  vexation,  and  expense  the  plaintiff  haa 
been  exposed  to  and  has  suffered,  and  not  for  the  danger 
of  conviction  he  has  been  subjected  to :  3  Bl.  Gom.  126. 
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I  should  think  the  danger  of  conviction  is  a  proper  ele- 
ment of  complaint  and  of  the  cause  of  action,  for  many  an 
innocent  person  has  been  convicted,  but  he  has  his  remedy, 
although  the  indictment  be  insufficient  and  was  one  upon 
which  he  could  not  have  been  convicted,  and  so  in  that 
sense  he  was  not  in  danger :  Jones  v.  Giuynn,  10  Mod. 
214,  at  p.  217-220. 

It  is  true  also  that  the  "  meaning-  of  a  malicious  prosecu- 
tion is  that  a  party  from  malicious  motives,  and  without 
reasonable  or  probable  cause,  sets  the  law  in  motion  against 
another,"  per  Williams,  J.,  in  Barber  y.  Leister,  7  C.  B.  N. 
S.  175,  at  p  186 ;  or  the  defendant  in  the  action  must  be 
"  the  promoter  of  the  prosecution  complained  of,"  per  Byles, 
J.,  at  p.  189. 

The  cases  all  agree  on  these  rules. 

It  is  a  rule  also  that  the  information  should  be  in  the 
language  of  the  informant :  Cohen  v.  Morgan,  6  D.  &  R.  8 ; 
Rogers  v.  Hassavd,  2  App.  507  ;  Carratt  v.  Morley,  1  Q.  B. 
18,  and  the  like  rule  applies  to  affidavits,  3  Chitty's  General 
Pr.  541. 

The  information  also  must  state  an  ofience  of  which  the 
magistrate  has  cognizance  to  give  him  jurisdiction  :  Gave 
V.  Mountain,  1  M.  &  G.  257  ;  Regina  v.  Bolton,  1  Q.  B.  66. 

As  to  the  form  of  the  information  or  indictment  the 
objection  to  it  in  an  action  for  a  malicious  prosecution  is  of 
a  two-fold  character :  1.  That  it  describes  no  legal  offence. 
2.  That  the  plaintiff  has  declared  upon  it  in  a  manner  that 
there  is  a  variance  between  it  and  the  declaration. 

The  cases  of  Jones  v.  Gwynn,  10  Mod.  214 ;  Chambers 
V.  Robinson,  1  Str.  691,  and  others  may  be  referred  to  on 
the  first  point.  Because  it  is  said  the  grounds  of  such  an 
action  are  malice  on  the  part  of  the  defendant,  and  inno- 
cence on  the  part  of  the  plaintiff;  and  the  imprisonment, 
vexation,  and  expense,  are  the  same  upon  a  groundless  and 
insufficient  indictment  as  a  good  one,  And  the  malice 
of  the  defendant  is  not  at  all  less  because  the  matter  was 
not  indictable ;  nay,  it  is  rather  an  aggravation,  and  it 
is  not  reasonable  that  more  favour  should  be  shewn  to  a 
56 — VOL.  XXXII  c.  P.  D. 


442     COMMON  PLEAS  DIVISION,  EASTER  SITTINGS,  1882. 

bad  indictment  than  a  good  one :  Jones  v.  Gwynn,  10 
Mod.  at  p.  218. 

In.  this  last  case  the  offence  laid  in  the  indictment  was 
not  indictable. 

In  Chambers  v.  Robinson,  1  Str.  691,  the  perjury  charged 
was  ill  assigned. 

The  following  cases  refer  to  variances  between  the 
offence  as  described  in  the  information,  and  as  it  is  set  out 
in  the  action  for  the  malicious  prosecution. 

In  Leigh  Y.  Webb,  2  Esp.  165,  the  information  did  not 
charge  a  felony,  but  facts  which  would  support  an  action 
of  trover.  The  declaration  did  charge  a  felony  to  have 
been  laid  by  the  defendant  against  the  plaintiff.  There 
was  a  nonsuit  for  the  variance.  In  Tempest  v.  Chambers, 
1  Stark.  67,  the  information  was,  that  the  defendant  had 
charged  the  plaintiff  with  having  unlawfully  taken  away 
a  pair  of  shutters  belonging  to  the  plaintiff,  and  converted 
the  same  to  his  own  use,  contrary  to  the  statute.  The 
declaration  alleged  the  defendant  had  charged  the  plain- 
tiff with  a  felony.    The  variance  was  held  fatal. 

In  Milton  v.  Elmore,  ^  Q.  &  P.  456,  the  defendant's 
servant  stated  to  the  magistrate  that  the  plaintiff  came 
into  the  j^ard  of  the  defendant  and  took  away  two  horses, 
the  property  of  the  defendant,  though  he  was  told  he  must 
not.  Held,  the  information  did  not  support  a  count  which 
alleged  that  the  charge  was  for  having  feloniously  stolen 
and  ridden  away  two  horses. 

Tindal,  C.  J.,  said,  at  p.  460  :  "  If  the  first  count  had 
been  framed  simply  that  the  defendant  maliciously  caused 
the  plaintiff  to  be  arrested,  the  amount  of  damages  would 
probably  have  been  the  same." 

The  subsequent  statement  of  the  defendant,  that  the 
plaintiff  had  stolen  the  horses,  was  admitted  as  evidence  of 
malice.  Campbell  v.  McDonell,  27  U.  C.  R.  343,  is  to  the 
same  effect. 

The  like  rule  holds  that  if  an  information  be  alleged  in 
the  declaration  and  there  was  not  one,  it  will  be  a  variance. 
For  unless  an  information  in  writing  is  required  by  statute 
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it  is  not  necessary  there  should  be  one  :  Sinclair  v.  Haynes, 
16  U.  C.  R.  247. 

The  information  and  warrant  in  this  case  were  in  the 
same  words,  that  the  plaintiff  "  did  on  or  about  the  21st 
of  January,  take  and  convey  away  a  quantity  of  oats  in 
which  we  have  a  joint  interest,  without  our  knowledge  or 
consent,  and  contrary  to  our  wishes,  according  to  the  best 
of  our  knowledge  and  belief."  That  is  not  the  ordinary 
language  in  which  a  larceny  is  described.  It  is  the  way  in 
which  an  act  of  trespass  or  trover  would  be  expressed,  and 
if  there  were  nothing  more  to  be  considered,  I  should  say 
the  magistrate  had  no  jurisdiction  to  entertain  or  to  deal 
with  this  case,  and  the  defendants  would  be  liable  as 
trespassers. 

Nor  can  the  case  be  brought  within  sec.  110  of  the 
larceny  Act,  for  that  requires  the  taking  or  appropriation 
shall  be  unlawfully  and  with  intent  to  defraud,  and  this  is 
not  alleged. 

The  complaint  made  discloses  nothing  which  can  be 
treated  as  a  criminal  offence.  The  maofistrate  took  down 
what  he  says  the  defendant  told  him.  But  did  the  defen- 
dants tell  him  all  the  facts  ?  They  told  him  nothing  of  the 
contest  between  them  and  the  plaintiff,  that  the  plaintiff 
insisted  he  was  the  purchaser  of  the  oats.  Did  they  do 
no  more  than  tell  him  what  the  facts  were,  and  leave  him 
to  take  such  proceedings  as  he,  in  his  judicial  capacity, 
might  think  fit  to  adopt  ?  I  think  they  did  not  tell  him 
the  whole  facts.  They  should  have  told  him  of  the  plain- 
tiff's contention,  of  the  sales  he  had  made  of  the  oats, 
of  the  acceptance  of  the  proceeds  of  such  sales,  of  the  dis- 
pute between  them  when  the  defendants  wanted  to  get 
up  the  receipt  that  Henwood  had  given. 

The  magistrate  was  wrong  in  issuing  the  summons  upon 
such  an  information  as  he  took,  but  he  might  not  have 
done  so  if  he  had  known  all  the  facts. 

Then  w^hen  the  case  was  before  the  magistrate,  did  the 
defendants  merely  allow  the  proceedings  to  be  carried  on 
hy  the  magistrate  or  did  they  do  more  ?    I  think  Preston 
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did  more,  and  what  he  did  it  may  be  assumed  he  did 
for  Henwood  also,  who  was  present,  and  who  was  then, 
as  the  information  states,  jointly  interested  with  Preston  in 
the  oats.  Preston  acted  as  the  prosecutor,  and  when  the 
plaintiffs 's  solicitor  objected  to  the  case  going  on  because 
it  stated  no  offence  cognizable  by  the  magistrate,  Preston 
said  he  would  charge  the  plaintiff  with  stealing  the  oats  in 
order  to  have  the  case  investigated ;  and  he  was  present 
when  the  magistrate  gave  the  plaintiff  in  charge  to  the 
constable,  who  afterwards  took  him  to  gaol. 

These  facts  shew,  or  are  evidence,  that  the  defendants 
put  and  were  then  putting  the  law  in  motion.  If  they 
did  so  they  are  answerable  for  all  that  was  done  in  an 
action  for  a  malicious  prosecution,  upon  malice  and  a  want 
of  reasonable  cause  being  proved.  I  think,  however,  in 
such  a  case,  as  the  information  and  warrant  are  invalid^ 
'they  are  liable  as  trespassers. 

It  is  not  necessary  to  consider  that  point,  as  the  statement 
of  claim  contains  both  such  causes  of  action.. 

But  if  the  case  is  to  be  tried  again  the  first  cause  of 
action,  for  the  malicious  prosecution,  as  it  is  now  stated, 
must  be  amended  according  to  the  facts,  for  there  was  no 
felony  charged  nor  a  warrant  issued  for  it. 

The  remaining  question  is  whether  there  should  be  a 
new  trial  upon  the  merits,  that  is,  was  there  evidence  of 
malice  and  of  the  absence  of  probable  cause. 

There  is  the  fact  that  the  plaintiff  swore  he  had  bought 
the  oats  from  Henwood.  Whether  that  was  true  or  not, 
was  not  for  the  Judge  to  decide — that  fact  should  have 
gone  to  the  jury  ;  and  there  was  plain  evidence  of  malice 
to  be  left  to  the  jury.  And  there  was  the  fact  that  the 
defendants  did  not  tell  the  magistrate  the  whole  facts  of 
the  case,  and  that  the  defendants  were  prosecuting  in  per- 
son a  case  not  within  the  jurisdiction  of  the  magistrate, 
and  when  informed  of  it  they  did  not  abandon  it,  but  pro- 
ceeded with  it  to  the  imprisonment  of  the  plaintiff. 

I  think  the  non-suit  was  not  warranted,  and  that  the 
verdict  and  judgment  upon  all  but  the  complaint  for  slan- 
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-der  must  be  set  aside,  and  a  new  trial  granted,  with  the 
costs  of  the  non-suit  to  be  costs  in  the  cause  to  the  plain- 
tiff if  he  succeed  in  the  cause. 

OsLEE,  J. — The  cause  of  action  set  forth  in  the  first  part 
of  the  statement  of  claim  has  not  been  proved.  The 
allegation  is  that  the  defendants  charged  the  plaintiff  with 
a  felony,  whereas  the  information  and  warrant  shew  that 
a  charge  of  trespass  only  was  made.  Assuming  the  state- 
ment of  claim  to  be  amended  in  accordance  with  the  facts, 
the  important  question  will  arise  whether  it  then  discloses 
a  legal  cause  of  action.  The  defendant  has  not  charged 
the  plaintiff  with  the  commission  of  either  a  felony  or 
misdemeanor,  nor  is  he  so  charged  in  the  warrant.  The 
latter  is  therefore  a  merely  illegal  and  void  proceeding. 

Whether  an  action  on  the  case  in  the  nature  of  an  action 
for  malicious  prosecution  will  lie  for  making  a  false  and 
malicious  statement  to  a  magistrate  shewing  nothing  which 
confers  jurisdiction  on  him,  but  on  which  nevertheless  he 
acts,  by  issuing  a  warrant,  is  a  question  which  requires 
further  consideration. 

The  plaintiff  should  have  leave  to  amend  his  statement 
of  claim,  so  as  to  raise  it  properly. 

It  cannot  be  said  that  the  criminal  law  has  been  put  in 
motion;  (See  the  definition  of  the  action  for  malicious  prose- 
cution in  Johnstone  v.  Sutton,  1  T.  R.  493, 784),  and  I  am  not 
satisfied  that  such  cases  as  Jones  v.  Givynn,  10  Mod.  214 ; 
Chambers  v.  Robinson,  1  Str,  691 ;  and  Wicks  v.  Fenham,  4 
T.  R.  247,  are  exactly  analogous.  The  plaintiffs  there  had 
been  actually  charged  with  and  indicted  for  the  offence  of 
perjury,  though  the  indictments  were  defective  because  it 
was  ill  assigned.  Here  the  only  charge  made  is  of  a  civil 
trespass. 

The  case  of  Farley  v.  Banks,  4  E.  &  B.  493,  may  per- 
haps be  cited  in  support  of  the  plaintiff's  view.  The  action 
was  for  maliciously  and  without  reasonable  or  probable 
cause  filing  a  petition  for  adjudication  of  bankruptcy 
against  the  plaintiff,  and  causing  him  to  made  a  bankrupt 
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It  was  contended  that  the  action  could  not  be  maintained 
inasmuch  as  the  facts  deposed  to  by  the  defendant  before 
the  commissioner  in  bankruptcy  did  not,  if  true,  warrant 
an  adjudication. 

Lord  Campbell  said,  at  p.  498  :  "  It  is  said  that  the 
adjudication  ought  to  be  a  consequence  necessarily  and 
legally  following  from  the  facts  if  true.  But  all  that  is  neces- 
sary is,  that  the  defendant  should  falsely  and  maliciously 
cause  the  act ;  and  he  does  that  when  he  swears  falsely, 
and  the  act  would  not  be  done  without  his  so  swearing. 
*  *  Where  a  man  makes  a  true  statement  of  fact,  upon 
which  a  Court  acts  wrongly,  the  grievance,  it  is  true,  arises, 
not  from  the  statement,  but  from  the  judgment:  but  it  would 
be  monstrous  to  hold  that  this  is  so  where  the  statement  is 
maliciously  false."  And  see  also  the  judgment  of  Cromp- 
ton,  J. 

Still  the  law  had  there  been  put  in  motion  by  the  defen- 
dant, for  there  was  an  adjudication  of  bankruptcy  in  fact, 
though  on  an  insufficient  affidavit. 

Milton  V.  Elmore,  4  C.  &  P.  456,  and  Elsee  v.  Smith,  1  D.  & 
R.  97,  may  also  be  referred  to  ;  and  the  cases  in  our  own 
Courts  of  Hunt  v.  Mc Arthur,  24  U.  C.  K  254,  and  Stephens 
V.  Stephens,  24  C.  P.  424,  per  Hagarty,  C.  J.,  in  both. 

I  concur  in  granting  a  new  trial,  in  order  that  the  point 
may  be  properly  presented,  and  also  because  there  seems 
to  be  some  evidence  to  connect  the  defendants  with  the 
trespass,  and  so  to  shew  that  they  may  be  liable  on  the 
cause  of  action  set  forth  in  the  second  part  of  the  statement 
of  claim. 

Galt,  J.,  concurred. 

Order  absolute  for  new  trial.. 
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MEMORANDA. 

During  this  term  the  following  gentlemen  were  called 
to  the  Bar : — 

George  S.  Lynch  Staunton,  Arthur  O'Heir,  Thomas 
Henry  Luscombe,  James  Leaycroft  Geddes,  David 
Henderson,  John  Williams,  Thomas  Alpheus  Snider, 
Dennis  J.  Donahue,  John  Travers  Lewis,  William 
Steers,  Alexander  Aird  Adair,  Andrew  Taylor  G» 
McVeity,  Alexander  Howden,  Grorge  William  Meyer, 
William  Alexander  Macdonald,  John  Dickinson,  Hugh 

BOULTON  MORPHY,  JOHN  VaSHON  MaY. 
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RULES  OF  THE  SUPREME  COURT  OF 
JUDICATURE  FOR  ONTARIO. 

17th  March,  1892. 

The  following  rules  or  orders  were  proposed  and  adopted  by  the 
Supreme  Court : — 

514.  Rule  462  shall  apply  to  all  rules  relating  to  time. 

515.  In  all  actions  which  (before  the  passing  of  the  Ontario  Judi- 
cature Act,  1881,  and  the  Law  Reform  Act  of  1868,)  might 
have  been  brought  under  the  equity  jurisdiction  of  the  County 
Court,  and  which  are  now  carried  on  in  the  High  Court  of 
Justice,  such  fees  and  disbursements  may  be  charged  as  are  fixed 
by  the  lower  tariff  referred  to  in  Order  553  of  the  General  Orders 
of  the  Court  of  Chancery,  and  for  all  fees  and  disbursements  not 
provided  for  in  the  said  lower  tariff,  may  be  charged  the  amounts 
allowed  in  like  cases  by  the  tariff  of  the  10th  September,  1881, 
subject,  however,  to  the  same  proportion  of  reduction  as  exists 
between  the  said  lower  tariff'  and  ihe  higher  tariff  of  the  Court 
of  Chancery. 

516.  So  much  of  Rule  419  as  applies  to  sec.  302  of  the  Common 
Law  Procedure  Act  is  hereby  rescinded,  and  judgments  of 
the  High  Court  of  Justice  shall  not  be  minuted  and  docketed  as 
required  by  said  section  302. 

517.  Rule  508  is  hereby  rescinded,  and  the  following  substituted 
therefor  : — 

It  shall  not  be  necessary  for  any  deputy  clerk  of  the  Crown, 
deputy  registrar  or  local  registrar  to  transmit  to  the  registrars  of 
the  several  divisions  of  the  High  Court  at  Toronto  the  original 
roll,  and  the  papers  of  or  belonging  to  the  same,  pursuant  to 
.section  303  of  the  Common  Law  Procedure  Act  and  Rule  419  of 
the  Judicature  Act ;  but  instead  thereof,  every  deputy  clerk  of 
the  Crown,  deputy  registrar  and  local  registrar  shall  once  in  every 
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three  months  transmit  to  the  registrar  of  each  Division  at  Toronto 
a  list,  in  the  form  hereinafter  mentioned,  of  all  judgments  which 
have  been  entered  into  by  him  in  such  Division  during  such  period, 
and  from  the  said  lists  the  registrars  of  the  several  Divisions  shall 
prepare,  and  from  time  to  time  keep  up  a  general  index  or  list  of 
judgments  which  shall  be  open  to  inspection  by  all  persons  inter- 
ested upon  the  payment  of  the  usual  fee. 

FORM. 

List  of  judgments  entered  in  the  ofBce  of  the  deputy  clerk  of  the  Crown 
(or  deputy  registrar  or  local  registrar,  as  the  case  may  be)  of  the  county 
of  during  the  three  months  ending  the  day 

of  ,  18  . 

(1)  Plaintiff.  Defendant. 

(2)  Date  of  entry  of  judgment. 

(3)  The  amount  recovered,  or  other  relief  given,  exclusive  of  costs. 

(4)  The  amount  of  costs  taxed. 

518.  Rule  114  is  to  extend  to  proceedings  in  the  Master's  office, 
and  the  Master  is  to  have  the  same  power  as  the  Judge. 

519.  Every  bond  or  recognizance  required  by  the  practice  of  the 
Court  for  the  purpose  of  security  is,  unless  otherwise  ordered, 
to  be  taken  in  the  name  of  the  accountant  of  the  Supreme  Court, 
his  executors,  administrators  or  assigns. 

520.  Where  the  action  is  in  respect  of  a  mortgage,  and  the  plain- 
tiff claims  foreclosure,  or  sale,  or  redemption,  and  an  appear- 
ance has  been  entered,  but  default  has  been  made  in  delivering  a 
defence  or  demurrer,  the  plaintiff  shall  be  entitled  to  a  judgment 
OIL  prcecipe  as  provided  in  Rule  78. 

-521.  Whereas,  by  the  Act  35  Victoria,  chapter  83,  (Ontario), 
the  Toronto  General  Trusts  Company  was  incorporated,  and 
thereby  empowered  to  act  as  agents  for  the  transaction  of  business 
as  therein  mentioned.  And  whereas,  by  the  Act  of  45  Victoria, 
chapter  17,  the  said  company  may  be  accepted  by  the  High  Court 
of  J ustice  as  a  Trust  Company  for  the  purpose  of  the  said  Court, 
in  case  the  Lieutenant-Governor-in- Council  shall  approve  thereof 
as  therein  set  forth.  And  whereas  the  said  company  has  been  so 
approved  of  by  the  Lieutenant-Go vernor-in-Council,  by  order 
dated  the  10th  day  of  March,  1882.  And  whereas  the  expenses 
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of  the  accountant's  office  have  been,  by  the  Ontario  Judicature 
Act  of  1881,  declared  to  be  a  first  charge  upon  the  income  arising 
from  the  funds  in  Court,  and  it  is  not  desirable  to  reduce  the 
interest  payable  to  suitors  to  a  less  rate  than  four  per  cent.,  and  it 
is  necessary  to  procure  the  investment  of  moneys  in  court  in  order 
to  raise  a  sufficient  income  to  keep  up  this  rate,  and  provide 
for  the  expenses  of  tbe  accountant's  office.  Therefore  it  is 
ordered  that  the  Judges  of  the  Chancery  Division  may  arrange 
with  the  said  company  to  make  investments,  and  to  take  the 
securities  in  the  name  of  the  accountant  of  the  Supreme  Court  of 
Judicature,  of  moneys  in  Court  upon  first  mortgages  of  lands,  and 
may  direct  the  issue  of  cheques  therefor  upon  condition  that  the 
said  company  do,  by  proper  instrument,  guarantee  the  sufficiency 
of  such  securities,  and  the  due  payment  of  interest  at  the  rate  of 
4i  per  cent,  per  annum,  half  yearly,  on  the  moneys  so  invested 
from  the  date  of  the  receipt  by  the  company  of  the  money  for 
each  investment,  and  also  the  due  repayment  of  the  principal 
moneys  so  invested ;  and  upon  further  condition  that  in  case  the 
said  company  makes  an  investment  as  aforesaid  at  a  higher  rate 
than  six  per  cent.,  then  the  said  company  is  to  pay  interest  there- 
on to  the  court  at  the  rate  of  4J  per  cent.  ;  and  upon  further 
condition  that  the  said  company  is  to  satisfy  the  official  guardian 
of  the  said  High  Court  of  the  sufficiency  of  the  security  as  to 
value,  and  who  is  to  certify  the  same  to  the  Court  before  the 
cheque  issues  for  each  investment. 

522.  All  appeals,  proceedings,  and  matters  to  be  brought  before 
the  Divisional  Court  of  the  Chancery  Division  are  to  be  entered 
with  the  Clerk  of  Eecords  and  Writs  at  least  seven  days  before 
the  day  fixed  for  the  sittings  of  the  Court,  and  seven  days'  notice 
thereof  is  to  be  served  upon  the  parties  entitled  to  notice. 

523.  An  application  to  the  Divisional  Court  of  the  Chancery 
Division,  to  change  or  reverse  any  judgment  shall  be  made  at  the' 
first  sittings  of  the  Divisional  Court,  which  begins  not  less  than 
ten  days  after  the  pronouncing  of  the  said  judgment. 

524.  After  the  sittings  in  June  next  of  the  Chancery  Divisional 
Court  the  said  Divisional  Court  will  hold  its  sitting  on  the  first 
Thursday  in  September,  the  first  Thursday  in  December,  and  the 
third  Thursday  in  February  in  each  year. 
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525.  Exile  308  is  hereby  amended  by  substituting  the  words 
"  four  days,  both  days  inclusive,  from  the  service  of  the  order,"' 
for  the  words  eight  days  from  the  date  of  the  order,"  in  the 
third  line  of  the  said  rule. 

526.  Rules  309  and  310  are  hereby  rescinded. 

527.  In  the  Queen's  Bench  and  Common  Pleas  Divisions  all  appli- 
cations under  Rules  307  and  308,  and  under  Rule  510  when 
made  to  a  Divisional  Court,  shall  be  made  within  the  first  four 
days  of  the  sittings  of  the  Divisional  Court  for  hearing  such 
applications,  which  may  take  place  after  the  trial  or  judgment 
complained  of 

(a)  In  case  the  decision  of  a  question  raised  at  the  trial,  or 
the  judgment,  is  reserved,  and  is  not  given  until  the  sittings 
aforesaid,  or  in  case  of  a  trial  during  the  sittings  of  the  Divisional 
Court,  any  motion  or  application  respecting  the  same  shall  be 
made  within  six  days  after  the  day  on  which  the  verdict  or 
judgment  is  given,  if  so  many  days  expire  in  such  sittings,  and  if 
not,  then  within  the  first  four  days  of  the  ensuing  sittings. 

(h)  In  cases  tried  by  a  jury,  judgment  shall  not  be  signed  until 
the  time  for  making  such  motion  or  application  as  aforesaid  has 
expired,  unless  the  judge  shall  certify  under  his  hand  that  in  his 
opinion  execution  ought  to  issue  in  such  action  forthwith,  or  at 
some  day  to  be  named  in  such  certificate,  and  subject  or  not  to 
any  condition  or  qualification. 

§28.  It  shall  be  sufficient  if  the  notice  of  any  application  under 
Rule  510  is  served  within  the  time  hereinbefore  limited  for 
making  the  same,  provided  that  the  day  named  in  such  notice  for 
hearing  the  motion  is  not  more  than  two  clear  days  from  the  last 
day  of  the  time  so  limited,  and  falls  within  the  sittings  of  the 
Divisional  Court  in  which  such  notice  is  given,  otherwise  such 
notice  may  be  given  for  the  first  day  of  the  following  sittings. 

529.  The  party  who  obtains  any  order  nisi,  or  who  serves  any 
notice  of  motion,  may,  on  or  after  the  fourth  day  inclusive  after 
the  serving  such  order  nisi  or  notice,  file  the  same,  together  with 
an  affidavit  or  admission  of  service,  with  the  Registrar  of  the 
Divisional  Court. 
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530,  The  party  served  with  any  such  order  nisi  or  notice  of 
motion  may  (if  the  same  has  not  been  already  filed  by  the  party 
who  obtained  or  served  the  same),  on  or  after  the  fifth  day,  both 
days  inclusive,  after  the  granting  of  the  order  or  service  of  the 
notice,  file  the  same,  together  with  an  affidavit  of  the  fact  and 
time  of  such  service  with  the  said  Registrar. 

531.  In  case  the  party  to  whom  such  order  nisi  is  granted  shall 
neglect  or  delay  to  draw  up  and  serve  the  same,  the  opposite 
party  may,  on  or  after  the  third  day  after  granting  such  order, 
and  upon  filing  with  the  Registrar  an  affidavit  that  the  order  has 
not  been  served,  enter  a  ne  recipiatur  with  such  Registrar^  after 
which  the  Registrar  shall  not  receive  or  enter  such  order ;  and 
such  order  shall  be  deemed  to  be  abandoned,  and  the  opposite 
party  may  proceed  as  if  no  such  order  had  been  moved  for  or 
granted,  unless  the  Divisional  Court  shall  otherwise  direct. 


In  pursuance  of  the  powers  conferred  upon  them  by  the  20th 
section  of  the  Judicature  Act  of  Ontario,  1881,  the  council  of 
Judges  of  the  Supreme  Court  of  Judicature  for  Ontario  recom- 
mend that  the  following  orders  regulating  the  Vacations  to  be 
observed  by  the  High  Court  of  Justice  and  the  Court  of  Appeal 
shall  be  made  by  the  Lieutenant-Governor  in  Council  pursuant 
to  the  said  Act  : — 

The  Long  Yacation  is  to  commence  on  the  1st  day  of  July,  and 
to  terminate  on  the  1st  day  of  September  in  each  year. 

(1)  The  Christmas  Yacation  is  to  commence  on  the  24th  day 
of  December  in  each  year,  and  to  terminate  on  the  6th  day  of 
the  following  January. 

(2)  The  days  of  the  commencement  and  termination  of  each 
Yacation  shall  be  included  in  and  reckoned  part  of  the  Yacation. 
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Joseph  Whitely  and  Andrew  Whitely  v. 
MacMahon. 

Arbitration — Exceeding  authority — Costs — Evidence  taken  in  absence  of 
party. 

A  submission  to  arbitration  recited  that  a  controversy  existed  between  A, 
W.,  J.  W.  and  M.  in  relation  to  the  amounts  due  and  paid  on  a  certain 
■  mortgage  made  hy  M.  to  a  loaning  company,  and  as  to  the  proportion  of 
said  mortgage  paid  by  the  said  parties  to  the  company,  and  submitted 
this  controversy  to  the  arbitrators  ;  and  the  parties  covenanted  with  each 
other  to  observe  the  award.  The  arbitrators  awarded  that  M.  had  paid 
the  company  the  amount  he  agreed  with  A.  W.  to  pay  on  the  mortgage, 
and  had  overpaid  his  proportion  by  $627,  in  which  sum  A.  W.  was  in- 
debted to  him  ;  and  that  A.  W.  should  pay  that  sum  to  him  on  or  before 
the  1st  of  June,  1882  ;  and  should  also  pay  the  costs  of  the  reference — 
viz.,  $35.   Nothing  was  said  about  J.  W. 

Held,  by  Osler,  J.,  (1)  That  the  arbitrators  had  not  exceeded  their  powers 
in  directing  payment  by  A.  W.  ;  (2)  That  the  award  was  not  bad  for 
omitting  to  mention  J.  W.,  this  being  equivalent  to  an  award  that  there 
was  nothing  due  by  him. 

Held,  that  the  finding  as  to  costs  was  unauthorized,  but  was  severable 
from  the  rest  of  the  award  : 

But,  Held,  that  the  award  was  bad  and  must  be  set  aside,  as  it  ap- 
peared that  the  arbitrators  had  received  the  evidence  of  one  of  the 
parties  in  the  absence  of  the  others,  and,  after  the  arbitration  was  sup- 
posed to  be  closed. 

This  was  a  motion  on  behalf  of  Andrew  Whitelv  to  set 
aside  an  award,  made  26th  April,  1882,  under  a  voluntary 
submission  entered  into  between  the  parties.  The  grounds, 
so  far  as  material,  were  as  follows  : 

The  said  award  is  not,  as  is  required  by  the  said  submis- 
sion, made  in  writing  under  the  hands  of  William  Whitely 
and  George  Shepherd,  the  arbitrators  named  in  the  said 
submission,  and  the  arbitrator  appointed  by  the  said 
William  T.  Whitely  and  George  Shepherd,  as  provided  for 
in  the  said  submission,  on  their  not  being  able  to  agree 
themselves. 
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In  making  the  said  award,  the  said  arbitrators  have 
exceeded  their  authority,  in  this,  that  whereas  the  submis- 
sion to  arbitration  is  merely  of  a  controversy  existing 
between  the  said  parties  in  relation  to  the  amounts  due 
and  paid  on  a  certain  mortgage  made  by  the  said  George 
McMahon  to  the  Trust  and  Loan  Company  of  Canada; 
and  as  to  the  proportion  of  said  mortgage  paid  by  the  said 
parties  to  the  said  company  on  such  mortgage,  the  said 
award  assumes  to  order  and  determine  that  the  said 
Andrew  Whitely  is  indebted  to  the  said  George  MacMahon 
in  a  certain  sum,  in  virtue  of  the  said  MacMahon  having, 
as  the  said  arbitrators  find,  overpaid  his  proportion  of  the 
said  mortgage. 

In  making  their  said  award,  the  said  arbitrators  have 
altogether  exceeded  their  authority  in  assuming  to  order 
and  dii  ect  that  the  said  Andrew  Whitely  do  and  shall  pay 
to  the  said  MacMahon  the  sum  of  $627.45,  on  or  before  the 
first  day  of  June,  1882  ;  the  said  submission  containing 
no  provision  whatever  as  to  the  ordering  of  payment 
of  any  sum  by  any  of  the  parties  thereto,  to  any  other  of 
such  parties. 

In  making  the  said  award,  the  said  arbitrators  exceeded 
their  authority  in  awarding  the  payment  of  costs  by  the 
said  Andrew  Whitely,  the  said  submission  conferring  on 
the  said  arbitrators  no  power  whatever  as  to  any  of  the 
costs  of  the  proceeding. 

The  said  award  is  not  final  between  the  said  parties, 
there  being  no  adjudication  whatever  of  the  matters  in 
difference  between  the  parties,  so  far  as  the  said  Joseph 
Whitely  is  concerned. 

The  said  arbitrators  improperly  received  evidence  from 
the  said  MacMahon,  in  the  absence  of  the  said  Andrew 
Whitely,  and  without  giving  to  the  said  Andrew  Whitely 
any  notice  of  the  intention  to  hear  such  evidence  and  any 
opportunity  of  being  present  at  the  giving  of  the  same. 

The  motion  was  argued  on  June  27,  1882. 

Bethune,  Q.  C,  and  Garrow,  in  support  of  the  motion. 
Shepley,  contra. 
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June  SO,  1882. — Osler,  J. — This  is  a  motion  on  behalf 
of  Andrew  Whitely,  to  set  aside  an  award  on  several 
grounds. 

The  submission  is  a  voluntary  one,  not  made  in  a  cause 
and  not  containing  any  agreement  that  there  may  be  an 
appeal,  as  provided  by  sec.  205  of  the  C.  L.  P.  Act. 

The  objections  to  the  award  must  therefore  be  confined 
to  those  which  would  shew,  (1)  that  it  is  not  good  on  its 
face  ;  and  (2)  that  it  is  void  by  reason  of  the  legal  mis- 
conduct of  the  arbitrators. 

The  submission  recites  that  a  controversy  is  now  exist- 
ing and  pending  between  Andrew  Whitely,  Joseph  Whitely, 
and  George  MacMahon,  in  relation  (1)  to  the  amounts  due 
and  paid  on  a  certain  mortga^ge  made  by  MacMahon  to  the 
Trust  and  Loan  Co. ;  and  (2)  as  to  the  proportions  of  said 
mortgage  paid  by  the  said  parties  to  the  company  on  such 
mortgage. 

This  controversy  is  then  submitted  to  the  award  of  the 
two  arbitrators  named,  with  power  to  them,  in  the  event 
of  their  being  unable  to  agree,  to  call  in  a  third  person,  the 
award  of  any  two  of  them  to  be  final. 

A  third  arbitrator  having  been  appointed,  an  award  was 
made  by  him  and  one  of  the  other  two,  reciting  that  the 
parties  had  submitted  "  all  differences  and  disputes  which 
were  pending  and  had  arisen  between  them  in  relation  to" 
(1)  and  (2)  ;  and  awarding  :  (1)  That  MacMahon  had  paid  to 
the  Trust  and  Loan  Co.  the  amount  he  agreed  with  Andrew 
Whitely  to  pay  to  them  on  the  mortgage  in  question.  (2) 
That  MacMahon  had  overpaid  his  proportion  of  the  said 
mortgage  by  $627.45,  in  w^hich  sum  the  said  Andrew 
Whitely  was  indebted  to  him.  (3)  That  Whitely  should 
pay  to  MacMahon  that  sum  on  or  before  the  1st  June,  1882: 
(4)  That  Whitely  should  pay  the  costs  of  the  reference,  $35. 

The  fourth  finding  is  clearly  bad,  being  in  excess  of  the 
powers  of  the  arbitrators,  and  that  part  of  the  award  must 
be  set  aside.  Jt  is  clearly  severable  from  the  rest  of  the 
award. 

I  am  of  opinion  that  the  arbitrators  have  not  exceeded 
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in  other  respects  the  powers  conferred  upon  them  by  the 
submission. 

There  was  a  controversy  between  the  parties  as  to  how 
much  had  been  paid  upon  the  Trust  and  Loan  Company's 
mortgage,  and  in  what  proportions  it  had  been  paid  by 
these  three.  In  other  words,  the  contention  was  that 
one  or  other  had  overpaid  his  share,  and  was  entitled  to 
contribution  from  the  rest. 

It  is  contended  that  the  arbitrators  had  power  only  to 
find  what  amounts  were  due  and  paid,  and  what  propor- 
tions had  been  paid  by  the  parties  respectively,  and  that 
they  could  not  direct  payment  by  one  party  to  the  other 
of  any  money  which  they  might  find  unpaid. 

It  seems  to  me  that  power  to  do  so  is  impliedly  conferred 
upon  the  arbitrators  by  such  a  reference  as  the  one  in  ques- 
tion, if  my  view  of  its  scope  and  meaning  is  right.  There 
is  no  reason  to  suppose  the  parties  intended  the  award  to 
be  merely  a  preliminary  to  an  action  for  the  recovery  of 
what  the  arbitrators  might  find  to  have  been  overpaid, 
particularly  as  they  covenant  with  each  other  to  keep  and 
observe  it  in  all  respects,  a  covenant  of  little  value  if  it  had 
not  been  contemplated  that  something  would  be  awarded 
to  be  done. 

I  am  also  of  opinion  that  the  award  is  not  bad  for  omit- 
ting to  say  anything  as  to  Joseph  Whitely.  He,  at  all 
events,  is  not  complaining  of  it,  and  the  silence  of  the 
award  as  to  him  is  equivalent  to  an  award  that  there  is 
nothing  due  by  him  :  Wood  v.  Adcock,  7  Ex.  468,  cited  by 
Mr.  Shepley. 

The  award  is  also  moved  against  on  the  ground  that 
the  arbitrators  received  the  evidence  of  MacMahon  in  the 
absence  of  Whitely,  after  the  evidence  had  been  closed,  and 
they  had  met  to  consider  their  award. 

Upon  a  careful  perusal  of  the  evidence,  afiidavits,  and 
examinations  of  the  parties,  I  think  this  charge  is  proved. 
It  is  clear  that  they  did  permit  George  MacMahon  to  give 
evidence  in  Whitely 's  absence,  after  the  latter  had  gone 
away,  believing  all  the  evidence  to  be  closed,  and  that 
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there  was  nothinir  more  to  be  done  than  to  make  the 
award. 

It  is  attempted  to  be  shewn  that  nothing  more  was  done 
than  to  put  down  in  writing  something  which  had  been 
stated  by  MacMahon  in  his  evidence  on  a  previous  day, 
and  at  that  time  accidentally  omitted  to  be  taken  down. 
But  apart  from  the  fact  that  the  form  of  the  entry  in  the 
arbitrators'  notes  is  not  entirely  consistent  with  this  con- 
struction, I  think  the  weight  of  evidence  is  that  MacMahon 
had  never  been  examined  as  to  the  point  in  question  at 
all.  He  probably  asked  Joseph  Whitely  about  it,  but  he, 
as  the  arbitrator  Cook  deposes,  said  the  matter  had  gone 
from  his  memory.  Then  MacMahon,  as  I  have  no  doubt, 
on  the  following  day  expressly  swore  to  it.  I  do  riot  over- 
look the  fact  that  this  statement  appears  to  be  in  relation 
to  some  money  which  Joseph  Whitely  paid  to  MacMahon, 
and  which  MacMahon  paid  to  the  Trust  and  Loan  Company, 
and  therefore  may  perhaps  relate  only  to  Joseph  Whitely's 
case.  But  it  is  impossible  to  say  what  view  the  arbitra- 
tors may  have  taken  of  it,  or  what  Andrew  Whitely  may 
have  had  to  say  about  it,  or  what  interest  he  may  have  had 
in  the  money  so  paid.  The  statement  moreover  is  open  to 
the  construction  that  the  money  therein  mentioned  was 
paid,  not  on  account  of  Joseph  Whitely,  but  on  that  of 
MacMahon  himself,  the  former  being  referred  to  merely  for 
the  purpose  of  identifying  the  particular  sum.  But  the 
matter  is  not  one  to  speculate  upon.  It  may  have  had 
some  effect  upon  the  arbitrators,  or  it  may  have  had  none 
whatever.  The  only  question  is,  whether  the  evidence  was 
received,  and  irregularly  received.  I  am  satisfied  that  it 
was. 

I  need  not  quote  the  authorities  in  which  the  strin- 
gency of  the  rule  against  its  reception  under  such  circum- 
stances has  been  insisted  upon.  Some  of  them  are  collected 
in  the  case  of  Re  Cruickshanh  and  Corby,  30  C.  P.  466,  4 
App.  415.  I  adhere  to  the  view  which  I  there  took  of  the  rule 
in  question,  and  of  the  necessity  for  its  rigid  application. 

The  motion  will,  therefore,  be  allowed,  and  the  award 
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set  aside,  with  costs.  The  taxing  officer  must  discriminate 
in  taxing  the  costs  of  the  affidavits  and  examinations- 
between  those  parts  which  relate  strictly  to  the  merits  of 
the  contest  between  the  parties,  which  could  not  be  brought 
into  question  on  this  application  and  were  not  argued  before 
me,  and  those  which  relate  to  the  grounds  on  which  the 
award  is  set  aside.    The  latter  only  are  to  be  allowed. 

Motion  granted. 


Re  North  York  Election  Case. 

PaTERSON  V.  MULOCK. 

Controver'ted  Elections — Filing  petition — Jurisdiction  of  High  Court — Pre- 
liminary objections — Security — Burden  of  proof — Costs. 

A  petition  against  the  return  of  a  member  for  the  Honse  of  Commons,  was 
filed  in  the  High  Court  of  Justice,  Common  Pleas  Division,  constituted 
by  the  0.  J.  Act ;  and  the  required  security  was  furnished  by  the 
deposit  thereof  being  made  in  a  bank  under  a  direction  obtained 
therefor  from  the  accountant  of  the  said  High  Court,  appointed  under 
the  said  Act. 

Held,  hy  Cameron,  J.,  that  the  Common  Pleas  Division  of  the  said  High 
Court  was  not  one  and  the  same  Court  as  the  Court  of  Common  Pleas 
as  constituted  prior  to  the  passing  of  the  Judicature  Act ;  that  the  said 
Court  of  Common  Pleas  still  existed,  and  was  capable  of  receiving  and 
trying  the  said  petitions,  and  therefore,  the  said  Common  Pleas  Division 
had  no  jurisdiction  to  entertain  the  same. 

Held,  also,  that  the  question  was  properly  raised  by  way  of  preliminary 
objection,  as  was  also  the  question  as  to  the  security  furnished. 

Held,  also,  that  the  onus  of  proving  the  preliminary  objections  rested  on 
the  respondent,  who  raised  them.  The  question  as  to  jurisdiction  being 
important,  and  open  to  reasonable  doubt,  no  costs  were  allowed. 

On  tie  5th  of  August,  1882,  John  Paterson  caused  a 
petition  to  be.  presented  to  and  filed  in  the  High  Court  of 
Justice,  Common  Pleas  Division,  which  was  entitled  as 
follows  :  . 
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' '  In  the  High  Court  of  Justice, 

*  *  Common  Pleas  Division, 

"  The  Dominion  Controverted  Elections  Act,  1874. 

' '  Election  of  a  member  for  the  House  of  Commons  of  Canada  for 
the  Electoral  District  of  North  Riding  of  the  County  of  York, 
holden  on  the  twentieth  day  of  June,  A.D.  1882. 

' '  John  Paterson,  Petitioner. 
and 

"William  Mulock,  Respondent. 

Dominion  of  Canada, 

"  Province  of  Ontario, 

"Toronto." 

The  petition  complained  that  the  respondent  had  been 
guilty  of  corrupt  practices  within  the  meaning  of  that 
expression  as  defined  by  the  Dominion  Controverted  Elec- 
tions Act  of  1874,  and  the  Dominion  Acts  38  Vic.  ch.  10, 
1875,  and  39  Vic.  ch.  9,  1876,  amending  the  same,  and  by 
the  Dominion  Elections  Act,  1874,  and  the  Dominion  Acts 
41  Vicch.  6,  1878,  and  45  Vic.  ch.  3,  1882,  amending  same; 
and  praying  that  it  might  be  determined  that  the  respon- 
dent was  not  duly  elected  or  returned. 

With  the  petition  he  filed  the  following  certificate  : 

"  The  Canadian  Bank  of  Commerce. 
"  No.  360.  "  Toronto,  5th  day  of  August,  1882. . 

*'Ile  Dominion  Controverted  Election  Account. 
**  In  re  North  York  Election  Petition. 

"  Paterson  v.  Mulock.  . 

"$1000.00.  This  is  to  certify  that  John  Paterson  has  this  day  paid 
into  this  Bank,  to  the  credit  of  this  account  in  the  High  Court  of  Justice, 
Common  Pleas  Division,  the  sum  of  one  thousand  dollars  in  Dominion 
notes. 

"J.  Coleman,  »ro.  Mgr. 

"C.  P.  D.,  37  Vic.  cap.  10." 

The  petition  was  served  on  the  respondent  on  the  5th  of 
August,  together  with  the  above  certificate,  and  a  notice, 
entitled  in  the  High  Court  of  Justice  as  above,  as  follows  : 

"  Take  notice,  that  on  the  fifth  day  of  August  A.D.  1882,  an  election 
petition  was  presented  and  filed  in  the  High  Court  of  Justice  for  Ontario, 
Common  Pleas  Division,  at  Toronto,  by  John  Paterson,  of  the  village  of 
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Sutton,  in  the  Township  of  Georgina,  in  the  county  of  York  and  Province 
of  Ontario,  barrister-at-law,  a  person  who  was  duly  qualified  to  vote  at 
the  above  election,  a  true  copy  of  which  petition  is  hereunto  annexed. 
And  further  take  notice,  that  at  the  time  of  the  presentation  of  the  said 
petition  security,  as  required  by  the  statute  in  that  behalf,  was  given  on 
behalf  of  the  petitioners  by  the  deposit  of  the  sum  of  one  thousand  dollars 
in  Dominion  notes  with  the  Registrar  of  the  Common  Pleas  Division  of 
the  said  Court." 

On  the  10th  of  August,  1882,  the  respondent  presented 
the  following  preliminary  objections,  under  section  10  of 
the  Dominion  Controverted  Elections  Act  of  1874,  entitled 
in  the  same  manner  as  the  petition : 

1.  The  petition  is  not  entituled  and  on  its  face  does  not 
purport  to  be  in  any  Court  which  under  the  above  men- 
tioned Acts,  or  any  of  them,  has  jurisdiction  in  or  cogni- 
zance of  the  matters  of  the  said  petition. 

2.  The  petition  is  not  entituled  and  on  its  face  does  not 
purport  to  be  in  the  Court  of  Error  and  Appeal,  the  Court 
of  Queen's  Bench,  .the  Court  of  Common  Pleas,  or  the  Court 
of  Chancery. 

3.  It  appears  from  the  notice  of  presentation  of  the  said 
petition,  and  from  the  other  proceedings,  that  the  said  peti- 
tion has  not  been  presented  in  any  Court  which  under  the 
above  mentioned  Acts,  or  any  of  them,  has  jurisdiction  in 
or  cognizance  of  the  matters  of  the  said  petition. 

4.  The  said  petition  has  not  been  presented  in  the  Court 
of  Error  and  Appeal,  the  Court  of  Queen's  Bench,  the 
Court  of  Common  Pleas,  or  the  Court  of  Chancery. 

5.  No  security,  as  required  by  the  above  mentioned  Acts, 
has  been  given  on  behalf  of  the  petitioner. 

6.  The  sum  of  $1,000  was  not  deposited  with  the  clerk 
of  any  Court  having  jurisdiction  in  or  cognizance  of  the 
matters  of  the  petition. 

7.  No  deposit  of  money  in  gold  coin  or  Dominion  notes 
was,  at  the  time  of  the  presentation  of  the  petition,  made 
with  the  clerk  of  the  Court,  nor  was  security  then  given 
on  behalf  of  the  petitioner  by  a  deposit  of  money  in  gold 
coin  or  Dominion  notes  to  the  amount  of  $1,000,  with  the 
clerk  of  the  Court. 


RE  NORTH  YORK  ELECTION  CASE. 


461 


8.  No  copy  of  a  deposit-receipt  given  by  the  clerk  of  the 
Court  was  served  upon  the  respondent  at  the  time  of  ser- 
vice of  the  petition  and  notice,  nor  at  any  other  time. 

On  the  5th  of  September,  1882,  McCarthy,  Q.C.,  on 
behalf  of  the  petitioner,  obtained  an  order  nisi  before^Osler, 
J.,  sitting  alone  in  Court,  directing  the  respondent,  at  the 
expiration  of  four  days  after  service,  to  shew  cause  why 
the  preliminary  objections  or  grounds  of  insufficiency  which 
he  had  presented  in  writing  to  this  Court,  fshould  not  be 
quashed  and  set  aside,  or  ordered  to  be  removed  from  off 
the  files  of  this  Court,  on  the  ground  that  the  said  pre- 
liminary objections,  or  alleged  grounds  of  insufficiency,  are 
in  law  no  objection  to  the  petition  or  the  petitioner,  or  to 
the  further  proceeding  upon  the  petition,  and  are  not  pro- 
per grounds  of  insufficiency  in  law. 

On  the  15th  day  of  September,  1882,  the  order  nisi 
came  on  for  argument. 

McCarthy,  Q.C.,  and  B.  B.  Osier,  Q.  C,  in  support  of  the 
order.  The  jurisdiction  of  the  Court  is  not  a  question  that 
can  be  raised  by  way  of  preliminary  objection,  and  by  pre- 
senting such  objections  the  respondent  admitted  the  juris- 
diction of  the  Court  and  waived  any  right  he  might  have  had 
to  object  to  the  proceedings  for  want  of  jurisdiction.  Noth- 
ing not  patent  upon  the  face  of  the  petition  relating  to  the 
petitioner  or  grounds  alleged  for  avoiding  the  election,  can 
be  enquired  into  or  determined  on  preliminary  objections  ; 
in  fact  only  such  objections  as  can  properly  be  raised 
by  demurrer  in  ordinary  causes  in  Court  can  be  heard  on 
such  objections.  As  to  the  question  of  jurisdiction,  the 
Common  Pleas  Division  is  in  fact  the  Court  of  Common 
Pleas  named  in  the  Controverted  Elections  Act  of  1874, 
and  not  a  new  and  different  Court.  This  is  manifest  from 
a  consideration  of  the  provisions  contained  in  sec.  3 
sub-sec.  3,  of  the  Ontario  Judicature  Act,  1881,  which 
provides  that  after  that  Act  takes  effect  the  Court  of 
Queen's  Bench  shall  be  called  the  Queen's  Bench  Division  of 
the  High  Court,  and  the  Court  of  Chancery  shall  be  called 
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the  Chancery  Division  of  the  High  Court,  and  the  Court 
of  Common  Pleas  shall  be  called  the  Common  Pleas  Division 
thereof ;  and  section  9  of  the  same  Act,  which  declares  that 
the  High  Court  of  Justice  shall  be  a  continuation  of  the 
said  Courts.  The  Courts  are  in  fact  continued,  and  only 
the  name  or  designation  of  the  Cour.t  is  changed.  The 
deposit  of  the  certificate  of  the  Bank  of  Commerce  with 
Mr.  Jackson  is  in  effect  a  giving  of  security  within  the 
meaning  of  the  Act. 

Robinson,  Q.C.,  and  G.  Moss,  Q.C.,  shewed  cause.  By  the 
Controverted  Elections  Act  of  1874,  the  Courts  now  compos- 
ing the  Supreme  Court  of  Judicature  of  the  province,  as 
they  were  then  constituted,  are  made  Election  Courts,  and  it 
was  not  competent  for  the  local  Legislature  of  any  of  the 
provinces  to  change  their  constitution  and  continue  in  the 
changed  Courts  the  powers  given  by  the  Dominion  Con- 
troverted Elections  Act  to  the  Courts  specifically  named 
therein.  "While  it  may  be  conceded  that  the  High  Court  of 
Justice  was  the  successor  of  or  a  continuation  of  the  for- 
mer Courts  of  the  Province  named  in  section  9  of  the 
Ontario  Judicatnre  Act  of  1881,  in  so  far  as  such  Court 
could  exercise  the  powers  and  discharge  the  functions  of 
those  Courts  in  relation  to  the  administration  of  justice,  it 
was  in  fact  a  new  Court  of  record  capable  of  exercising 
within  itself  the  very  different  functions  discharged  by  the 
Courts  of  Queen's  Bench,  Chancery,  Common  Pleas  and 
Courts  of  Assize,  Oyer  and  Terminer  and  General  Gaol 
Delivery,  in  relation  to  the  administration  of  justice  ;  but 
the  term  administration  of  justice  does  not  include  or 
extend  to  questions  relating  to  the  election  of  members  of 
the  Dominion  Parliament.  By  section  41  of  the  British 
North  America  Act,  1867,  the  laws  in  force  in  the  several 
provinces  in  relation  to  members  of  the  House  of  Assembly 
or  Legislative  Assembly  were  to  apply  to  elections  of  mem- 
bers to  serve  in  the  House  of  Commons  until  the  Parlia. 
ment  of  Canada  made  other  provision,  shewing  the  Impe- 
rial Parliament  did  not  include  questions  in  relation  thereto 
within  the  scope  of  the  power  of  the  local  Legislatures 
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under  the  jurisdiction  given  to  them  to  make  laws  in  rela- 
tion to  the  administration  of  justice  by  sec.  92  sub-sec. 
14  of  the  Confederation  Act.  The  money  should  have 
been  deposited  with  Mr.  Jackson,  as  he  is  the  clerk  of  the 
Crown  and  Pleas  in  the  Court  of  Common  I*leas,  and  as 
Registrar  of  the  High  Court  is  chief  clerk  of  the  Court, 
and  is  therefore  the  proper  person  to  receive  the  security 
under  sees.  4  and  8,  sub-sec.  4  of  the  Controverted  Elec- 
tions Act  of  1874.  The  deposit  of  the  certificate  was  not 
a  giving  of  a  security  within  the  Act.  As  to  the  question 
whether  the  grounds  taken  by  way  of  preliminary  objec- 
tion were  the  proper  subject  of  preliminary  objection,  any 
matter  that  can  be  raised  to  prevent  a  trial  of  the  petition 
on  the  merits  is  properly  raised  by  way  of  preliminary 
objection.  The  want  of  the  proper  security  was  a  reason 
why  no  further  proceedings  should  be  taken  on  the  petition, 
and  is  therefore  clearly  proper  to  be  presented  by  way  of 
preliminary  objection,  and  the  question  of  jurisdiction  was 
so  raised  in  Valin  v.  Langlois,  3  Sup.  Ct.  E.  1,  and  in 
the  Niagara  Election  Case,  29  C.  P.  261. 

The  following  statutes  and  authorities  were  referred  to 
and  commented  on  by  counsel  on  both  sides,  in  addition  to 
those  above  mentioned :  Valin  v.  Langlois,  L.R  5  App.Cas. 
115;  Re  Kingston  Election  Case,  89  U.  C.  E,.  139;  Re 
South  Huron  Election  Case,  29  C.  P.  301  ;  Ontario  Judi- 
cature Act,  sees.  57  and  87  ;  Brassard  v.  Langevin,  2  Sup, 
Ct.  R.  319. 

September  22, 1882.  Cameron,  J. — The  questions  pre- 
sented upon  the  application  before  the  Court  are,  no  doubt, 
of  very  great  importance,  involving  as  they  do  the  possible 
conclusion  that  a  Legislature  having  no  jurisdiction  over 
the  trial  of  Dominion  controverted  elections  having  by  its 
legislation  created  a  new  Court  and  consolidated  therein 
the  jurisdiction  and  powers  that  formerly  belonged  to  the 
Courts  in  which  by  the  Dominion  Act,  37  Vic.  ch.  10,  the 
proceedings  for  the  trial  of  election  petitions  had  to  be 
initiated  and  carried  out;  has  in  effect  abolished  these  tri- 
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bunals  and  left  no  Court  which,  without  Dominion  legisla- 
tion, is  competent  to  receive  and  try  election  petitions  ;  or 
if  the  Courts  still  exist  for  that  purpose  the  changes  made 
in  their  constitution  may  have  caused  the  petitions  already 
presented  to  be  inoperative,  by  reason  of  the  wrong  Court 
having  been  chosen  to  present  them  to. 

The  decision  of  the  Privy  Council  on  the  petition  for 
leave  to  appeal  from  the  judgment  of  the  Supreme  Court 
of  the  Dominion  in  Valin  v.  Langlois,  L.  R.  5  App.  Cas. 
115,  would  seem  to  have  settled  the  question  of  the  power 
of  the  Dominion  Parliament  to  create  Courts  in  the  several 
Provinces  for  the  trial  of  controverted  elections,  or  to  confer 
on  existing  Courts  such  power, 

In  giving  judgment.  Lord  Selborne,  at  p.  119,  said  : 
"  So  far  it  would  appear  to  their  Lordships  very  difficult 
to  suggest  any  ground  upon  which  the  competency  of  the 
Parliament  of  Canada  so  to  legislate  could  be  called  in 
question.  But  the  ground  which  is  suggested  is  this,  that 
it  has  seemed  fit  to  the  Parliament  of  Canada  to  confer  the 
jurisdiction  necessary  for  the  trial  of  election  petitions 
upon  Courts  of  ordinary  jurisdiction  in  the  Provinces,  and 
it  is  said  that  although  the  Parliament  of  Canada  might 
have  provided  in  any  other  manner  for  those  trials,  and 
might  have  created  any  new  Courts  for  this  purpose,  it 
could  not  commit  the  exercise  of  such  a  new  jurisdiction  to^ 
any  existing  Provincial  Court.  After  all  their  Lordships 
have  heard  from  Mr.  Benjamin,  they  are  at  a  loss  to  follow 
that  argument,  even  supposing  that  this  were  not  in  truth 
and  in  substance  the  creation  of  a  new  Court.  If  the  sub- 
ject matter  is  within  the  jurisdiction  of  the  Dominion  Par- 
liament, it  is  not  within  the  jurisdiction  of  the  Provincial 
Parliament,  and  that  which  is  excluded  by  the  91st  section 
from  the  jurisdiction  of  the  Dominion  Parliament  is  not 
anything  else  than  matters  coming  within  the  classes  of 
subjects  assigned  exclusively  to  the  Legislatures  of  the 
Provinces.  The  only  material  class  of  subjects  relates 
to  the  administration  of  justice  in  the  provinces,  which 
read  with  the  41st  section,  cannot  be  reasonably  taken  to 
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have  anything  to  do  with  election  petitions.  There  is 
therefore  nothing  here  to  raise  a  doubt  about  the  power 
of  the  Dominion  Parliament  to  impose  new  duties  upon 
the  existing  provincial  Courts,  or  to  give  them  new  powers, 
as  to  mattters  which  do  not  come  within  the  classes  of 
subjects  assigned  exclusively  to  the  Legislatures  of  the 
Provinces." 

The  Judges  of  the  Supreme  Court,  in  delivering  their 
opinions,  on  giving  the  judgment  against  which  the  Privy 
Council  was  petitioned  to  allow  an  appeaJ,  were  equally 
pronounced  in  their  views. 

It  does  not  therefore  seem  to  admit  of  doubt  that  the 
local  Legislature  has  no  power  to  establish  a  Court  for  the 
trial  of  Dominion  elections,  or  to  give  to  a  Court  already 
established  jurisdiction  to  try  an  election  petition,  or  to  pre- 
scribe the  procedure  for  the  trial  of  such  petition ;  and.  if 
not,  was  it  competent  for  the  Legislature  of  Ontario,  in 
creating  the  High  Court  of  Justice,  by  declaring  that  such 
Court  was  and  is  a  continuation  of  the  former  Courts  of 
Queen's  Bench,  Chancery,  and  Common  Pleas,  and  pos- 
sessed the  jurisdiction  and  powers  of  those  Courts,  to  give 
to  such  High  Court  the  jurisdiction  possessed  by  the  for> 
mer  Courts  under  the  Controverted  Elections  Act  ?  The 
High  Court  of  Justice  is  not  the  Court  of  Common  Pleas^, 
nor  is  the  Common  Pleas  Division  of  the  High  Court  a 
continuation  of  the  Court  of  Common  Pleas,  because  while 
by  sub-section  3  of  section  3  of  the  Judicature  Act  of  1881 
it  is  enacted  the  Court  of  Common  Pleas  should  after  that 
Act  came  into  force  be  called  the  Common  Pleas  Division 
of  the  High  Court,  that  division  has  no  power  or  jurisdic- 
tion €0  nomine,  and  only  discharges  its  functions  as  a 
branch  or  division  of  the  High  Court,  which  is  by  section 
9  created  and  declared  to  be  a  court  of  record,  and  has  the 
jurisdiction  which  theretofore  was  vested  in  or  capable 
of  being  exercised  by  the  several  Courts  theretofore  exist- 
ing ;  and  by  section  10  the  several  jurisdictions  vested  in 
the  High  Court  were  to  cease  to  be  exercised  except  in  the 
name  of  the  High  Court  of  Justice,  as  provided  by  the  Act,, 
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save  as  otherwise  in  the  Act  provided.  The  saving  relates 
to  matters  already  commQnced  in  the  original  Courts,  which 
could  under  section  11  of  the  Judicature  Act  be  completed 
in  the  name  of  the  same  Court  and  by  the  same  Judges, 
and  generally  in  the  same  manner  in  all  respects  as  if  the 
Judicature  Act  had  not  been  passed. 

This  provision  clearly  indicates  the  intention  of  the  Legis- 
lature was  that  in  all  matters  over  which  it  had  jurisdiction 
under  the  British  North  America  Act,  except  where  the 
proceedings  had  reached  the  stage  in  the  said  11th  section 
mentioned,  the  names  of  the  several  Courts  should  be  dis- 
continued and  their  functions  should  be  performed  solely 
by  the  new  Court  substituted  for  them.  But  the  Courts  of 
Queen's  Bench,  Chancery,  and  Common  Pleas  are  not  com- 
pletely abrogated  or  abolished  in  express  terms,  and  if  not 
abolished  they  exist  and  are  capable  of  discharging  any 
functions  that  pertained  to  them  over  which  the  Legisla- 
ture of  Ontario  had  no  jurisdiction. 

By  section  6,  every  existing  Judge  is,  as  to  all  matters 
within  the  legislative  authority  of  the  Province,  to  remain 
in  the  same  condition  as  if  the  Act  had  not  passed ;  and 
subject  to  the  Act  each  of  the  said  existing  Judges  shall 
be  capable  of  performing  and  liable  to  perform  all  duties 
which  he  would  have  been  capable  of  performing,  or  liable 
to  perform,  if  the  Act  had  nob  been  passed. 

The  Judges  of  the  Queen's  Bench  and  Common  Pleas  are 
the  same  now  as  held  the  office  when  the  Act  came  into 
force ;  and  if  they  can  perform  all  the  duties  as  to  all 
matters  within  the  legislative  authority  of  the  Province 
that  they  could  have  performed  before  the  Act  came  into 
force,  a  fortiori  they  must  be  capable  of  performing  duties 
assigned  to  them  by  competent  authority  over  which  there 
was  no  Provincial  legislative  authority.  The  commissions 
of  the  Judges  of  the  former  Courts  are  not  revoked  by  the 
Judicature  Act  by  express  provision,  and  I  assume  they 
could  not  have  been  revoked  by  express  provision  therein, 
because  by  section  99  of  the  British  North  America  Act 
they  hold  their  office  during  good  behaviour,  and  are  only 
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removable  by  the  Governor  General  on  address  of  the 
Senate  and  House  of  Commons.  Therefore,  although  it 
may  be  within  the  competency  of  the  Legislatures  of  the 
several  Provinces  to  abolish  the  existing  Courts  and  create 
new  ones,  the  Judges  of  the  abolished  Courts  would 
continue  to  hold  office  till  removed,  under  section  99  of  the 
British  North  America  Act,  or  until  there  should  be 
Imperial  Legislation  upon  the  subject. 

I  am  of  opinion,  therefore,  the  Courts  of  Queen's  Bench, 
Chancery,  and  Common  Pleas  are  existing  Courts,  as  well 
as  the  Court  of  Appeal,  for  the  trial  of  election  petitions 
under  the  Dominion  Controverted  Elections'  Act,  1874. 
And  I  am  further  of  opinion  that  the  officers  of  those 
Courts  whose  appointment  may  not  ha  ve  been  cancelled 
by  the  Lieutenant-Governor  in  Council  still  hold  their 
respective  offices,  and  are  liable  to  perform  the  duties 
thereof  in  respect  to  such  election  petitions.  The  effect  of 
section  58  of  the  Judicature  Act  is  only  to  attach  those 
officers  to  the  several  divisions  of  the  High  Court,  bearing 
the  name  of  the  Courts  to  which  they  respectively  belonged. 

This  brings  me  to  the  consideration  of  the  question,  is 
the  preliminary  objection,  that  the  petition  having  been 
presented  in  the  High  Court  of  Justice,  Common  Pleas 
Division,  was  improperly  presented  in  a  Court  which  had 
no  jurisdiction  over  the  subject  matter  of  the  petition 
entitled  to  prevail. 

In  the  Prescott  Election  Case,  the  Chief  Justice  of  the 
Queen's  Bench  recently  decided  in  Chambers,  (not  yet 
reported,)  that  the  filing  a  petition  in  the  local  registrar's 
office  at  L'Orignal,  was  not  a  compliance  with  the  require- 
ments of  the  Controverted  Election  Act  of  the  Dominion. 

In  the  Kingston  Election  Case,  39  U.  C.  B.  139,  the 
Court  of  Queen's  Bench,  upon  circumstances  or  facts 
very  nearly  resembling  those  presented  in  the  present 
case,  held  that  a  petition  entitled  "  In  the  Election  Court," 
after  the  passing  of  the  Dominion  Controverted  Elec- 
tions' Act,  1874,  which  repealed  the  Controverted  Elec- 
tions' Act,  1873,  creating  the  Election  Court,  filed  with  Mr. 
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Dalton,  who  was  both  Clerk  of  the  Crown  and  Pleas  in 
the  Court  of  Queen's  Bench  and  Clerk  of  the  Election 
Court,  and  the  notice  given"  to  the  respondent  of  the  filing 
of  the  petition  and  deposit  of  the  security,  informed  him 
that  the  petition  was  filed  in  the  Election  Court,  and 
deposit  made  with  the  Clerk  of  that  Court,  was  not  filed 
in  the  Queen's  Bench  as  it  ought  to  have  been. 

Wilson,  J.,  the  present  Chief  Justice  of  the  Common 
Pleas  Division  of  the  High  Court,  in  delivering  the  judgment 
of  the  Court,  said,  at  p.  144  :  "  If  the  petition  had  been 
delivered  to  the  proper  officer  of  the  Court  to  which  it 
belonged,  or  for  which  it  was  intended,  the  want  of  an 
intituling  in  the  Court,  or  a  wrong  intituling,  would  be  an 
irregularity  only,  and  therefore  it  would  be  a  curable  and 
not  a  void  proceeding.  This  petition  was  in  fact  filed  in 
the  Election  Court,  and  that  Court  directed  it  in  conse- 
quence to  be  taken  off  its  files.  The  Election  Court  and 
the  Queen's  Bench  having  had  the  one  office  and  the  one 
officer  to  receive  and  file  petitions,  has  in  this  case  operated 
against  the  petitioner.  The  only  way  by  which  it  could 
be  known  in  which  Court  the  petition  was  presented 
and  was  to  be  filed,  was  by  the  direction  the  officer 
got,  or  by  the  mode  in  which  the  petition  itself  was 
intituled.  If  there  had  been  no  such  Court  as  the 
Election  Court  in  existence  at  the  time,  and  the  peti- 
tion had  been  filed  in  the  Queen's  Bench,  it  would 
have  been  well  filed,  because  the  officer  who  received 
it  filed  it  in  the  Queen's  Bench,  in  which  Court  it  was- 
properly  receivable  and  filed,  and  the  wrong  intituling  of 
it  in  the  Election  Court,  or  in  any  other  Court,  or  the  omis- 
sion of  an  intituling  at  all,  would  only  have  been  an  irreg- 
ularity. But  if  it  had  been  filed  in  the  Queen's  Bench 
when  it  could  only  have  been  filed  in  another  Court,  say  in 
the  Common  Pleas,  the  intituling  and  filing  in  the  Queen's 
Bench  the  wrong  Court,  would  be  a  perfect  nullity.  ]Now 
here  the  mistake  is  one  of  the  latter  kind.  The  intituling 
and  filing  are  in  the  Election  Court,  while  they  should 
have  been  in  the  Queen's  Bench,  and  the  fact  that  the  same 
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office  and  officer  answer  for  each  Court,  does  not  alter  the 
matter  in  any  way.  It  is  just  the  same  as  if  the  offices 
were  in  different  rooms,  and  the  duties  of  receiving  and 
tihng  were  transacted  by  different  officers." 

If  I  am  right  in  the  opinion  I  have  formed,  that  the 
Court  of  Common  Pleas  still  exists  for  the  trial  of  election 
petitions,  and  that  the  Common  Pleas  Division  of  the  High 
Court  of  Justice  is  not  that  Court,  but  a  Court  merely  to 
which  in  the  name  of  the  High  Court  has  been  intrusted 
the  powers  and  duties  of  the  Court  of  Common  Pleas,  in 
reference  to  matters  within  the  legislative  authority  of  the 
Province  of  Ontario  to  deal  with,  the  judgment  in  the  case 
from  which  I  have  made  the  above  long  extract  is  decisive 
of  the  validity  of  the  preliminary  objections,  and  conse- 
quently the  application  of  the  petitioner  to  remove  those 
objections  from  the  files  of  the  Common  Pleas  Division  of 
the  High  Court  of  Justice  must  fail. 

I  have  not  referred  to  the  87th  section  of  the  Judicature 
Act,  which  enacts  that,  "  Nothing  in  this  Act,  or  in  the 
schedule  thereto,  affects  or  is  intended  to  affect  the  practice 
or  procedure  in  criminal  matters,  or  matters  connected  with 
Dominion  Controverted  Elections,  or  proceedings  on  the 
Crown  or  Eevenue  side  of  the  Queen's  Bench  or  Common 
Pleas  Divisions."  Assuming  that  the  clause  should  be  read 
as  if  the  word  in"  was  inserted  after  the  word  or"  and 
before  "  matters"  connected  with  Dominion  Controverted 
Elections,  and  so  in  terms  is  confined  in  its  operations  to 
matters  of  practice  or  procedure,  it  is  a  declaration  b}^  the 
Legislature  that  it  was  not  assuming  to  deal  at  all  with  the 
practice  or  procedure  in  Dominion  controverted  elections ; 
and  clearly  the  presenting  of  a  petition  is  a  proceeding  or 
procedure  under  the  Controverted  Elections  Act,  and  the 
selection  of  the  Court  in  which  the  petition  is  to  be  filed 
is  part  of  the  procedure  of  presentation.  If  then  the  pro- 
cedure is  not  to  be  affected  by  the  Judicature  Act,  this 
clause  is  in  effect  a  declaration  that  the  Courts  for  the  trial 
of  election  petitions  are  not  to  be  deemed  to  be  changed  or 
affected. 
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There  is  much  room  for  the  construction  that  the  sec- 
tion was  intended  as  a  declaration  in  terms  that  the 
Act  should  not  in  any  way  relate  to  matters  affecting 
Dominion  controverted  elections.  The  clause  purports  to 
deal  with  three  classes  of  subjects  :  Practice  or  procedure 
in  criminal  matters ;  matters  connected  with  Dominion 
controverted  elections  ;  and  proceedings  on  the  crown  or 
revenue  side  of  the  Queen's  Bench  or  Common  Pleas  Divi- 
sion ;  and  unless  the  proper  construction  of  the  clause  is  to 
repeat  the  words  practice  or  procedure  before  each  class — 
thus  :  Nothing  in  this  Act  affects  or  is  intended  to  affect, 
the  practice  or  procedure  in  criminal  matters,  or  the  practice 
or  procedure  in  matters  connected  with  Dominion  contro- 
verted elections,  or  the  practice  or  procedure  in  proceedings 
on  the  crown  or  revenue  side  of  the  Queen's  Bench  or 
Common  Pleas  Divisions,  the  clause  would  read,  in  rela-^ 
tion  to  controverted  elections  :  Nothing  in  this  Act  affects, 
or  is  intended  to  affect  matters  connected  with  Dominion, 
controverted  elections. 

The  Act  was  passed  after  the  decision  of  the  Privy 
Council  in  Valin  v.  Langlois,  and  consequently  after  the 
decision  of  the  Supreme  Court  in  the  same  case,  3  Sup. 
Ct.  E,.  1,  in  which  the  Chief  Justice  of  that  Court  used 
this  very  clear  and  unmistakeable  language,  at  p.  31 :  "  The 
Judges  cannot  sit  in  controverted  election  matters  under 
the  general  jurisdiction  of  their  respective  Courts,  for  those 
Courts  have  no  jurisdiction  in  such  cases,  and  therefore  in 
discharging  the  duties  imposed  •  by  this  Act  they  do  not. 
and  cannot  do  so  as  J udges  of  the  respective  Courts  tO' 
which  they  belong,  but  they  act  as  election  Judges  appointed 
by  and  under  the  Act,  outside  of  and  distinct  from  the 
jurisdiction  they  exercise  in  their  respective  provincial 
Courts,  which  is  left  untouched  by  this  Act." 

It  may  very  w^ell  be  assumed  that  the  local  Legislature 
of  Ontario  had  these  decisions  before  it,  and  that  as  an 
abundance  of  caution  it  used  the  language  of  this  87th 
section  to  shew  it  was  not  intended  in  any  respect  to 
assume  a  jurisdiction  over  Dominion  controverted  election, 
matters  directly  or  indirectly. 
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This  appplication  is  in  the  High  Court  of  Justice,  Com- 
mon Pleas  Division,  which  in  my  view  has  no  jurisdiction 
in  controverted  elections  relating  to  members  of  the  Com- 
mons of  Canada,  and  therefore,  as  I  have  already  said,  it 
must  fail,  and  the  order  nisi  be  discharged  ;  but  the  matter 
was  sufficiently  involved  in  doubt,  and  the  question 
presented  of  so  much  importance  that  I  think  the  petitioner 
ought  not  to  be  visited  with  costs  of  this  application,  and 
so  discharge  the  application  without  costs. 

I  will  only  add  that  I  think  the  questions  raised  by  the 
preliminary  objections  are  such  as  may  be  well  presented 
for  adjudication  by  that  method,  as  they  embrace  objections 
which  tend  to  prevent  further  proceedings  on  the  petition 
without  touching  the  merits  of  the  petition ;  and  that  I 
regret  the  conclusion  I  have  arrived  at,  as  it  may  prevent 
the  investigation  of  corrupt  practices  alleged  against  the 
members  elect  in  many  instances,  and  it  is  all  important 
that  no  one  should  be  allowed  to  enjoy  the  honours  or 
privileges  that  pertain  to  the  very  honourable  position  of  a 
representative  of  the  people  who  has  secured  his  election 
by  the  corrupt  practices  of  himself  or  his  friends.  Of  course 
it  will  be  well  understood  that  this  regret  has  no  reference 
to  the  respondent  in  this  particular  case,  as  I  have  not  the 
slightest  knowledge  of  the  merits  of  the  petition. 

Order  nisi  discharged.  ^ 

On  the  16th  day  of  October,  the  learned  Judge,  Cameron,. 
J.,  having  refused  to  strike  out  the  preliminar}^  objections, 
as  appears  by  the  foregoing  judgment,  they  were  brought 
on  to  be  heard  before  the  same  learned  Judge  sitting  and 
holding  the  High  Court  of  Justice  in  vacation. 

McCarthy,  Q.  C,  and  Osier,  Q.  C,  for  the  petitioners. 
Robinson,  Q.  C,  and  0.  Moss,  Q.  C,  contra. 

October  20,  1882.  Cameron,  J. — It  appeared  by  the 
evidence  adduced  that  the  petition  was  presented  to  Mr» 
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M.  B.  Jackson,  Registrar  of  the  High  Court  of  Justice, 
Common  Pleas  Division,  who  formerly  held  the  office  of 
Clerk  of  the  Crown  and  Pleas  in  the  Court  of  Common 
Pleas,  before  and  at  the  time  the  Ontario  Judicature  Act, 
1881,  came  into  force ;  and  that  the  title  of  Registrar  was 
given  to  him  by  an  order  of  the  Lieutenant-Governor  of 
Ontario  in  Council,  passed  on  the  30th  day  of  June,  1881, 
to  take  effect  on  the  22nd  day  of  August,  1881,  The  order 
in  Council,  as  far  as  it  related  to  Mr.  Jackson,  is  as  follows : 
"  That  Mr.  Jackson  retain  his  office  as  Clerk  of  the  Crown 
and  Pleas  of  the  Court  of  Common  Pleas,  and  that  he  be 
designated  Registrar  of  the  Common  Pleas  Division." 

The  following  notice,  intituled  in  the  same  manner  as 
the  petition,  was  served  therewith  on  the  respondent : 

"  Take  notice,  that  on  the  5th  day  of  August,  A.  D.,  1882,  an  election 
petition  was  presented  and  filed  in  the  High  Court  of  Justice  for  Ontario, 
Common  Pleas  Division,  at  Toronto,  by  John  Paterson,  of  the  Village  of 
Sutton,  *  *  barrister-at-law,  a  person  who  was  duly  qualified  to  vote 
at  the  above  election,  a  true  copy  of  which  petition  is  hereto  annexed. 
And  further  take  notice  that  at  the  time  of  the  presentation  of  the  said 
petition  security  as  required  by  the  statute  in  that  behalf  was  given  on 
behalf  of  the  petitioner,  by  the  deposit  of  the  sum  of  one  thousand  dol- 
lars in  Dominion  notes,  with  the  Registrar  of  the  Common  Pleas  Division 
of  the  said  Court." 

' '  I,  the  undersigned,  petitioner  in  the  election  petition  against  the 
return  of  William  Mulock,  Esq.,  the  candidate  at  the  above  election, 
appoint  and  authorize  Edward  Morgan  of  the  town  of  Newmarket,  *  * 
who  is  entitled  to  practice  as  a  solicitor  in  the  above  Court,  to  act  as  my 
agent  in  the  matter  of  the  said  election  petition  and  proceedings  there- 
under.   *    *    Dated  the  5th  August,  A. D.,  1882. 

Mr.  Clement,  on  behalf  of  the  solicitor  for  the  petitioner, 
presented  the  petition  to  Mr.  Jackson,  who  received  and 
filed  the  same,  and  then  Mr.  Clement  obtained  from  Mr. 
Murray,  an  officer  called  the  accountant  of  the  Supreme 
Court  under  Rule  475  of  the  Ontario  Judicature  Act,  a 
direction  to  the  Bank  of  Commerce  to  receive  the  deposit 
of  the  sum  of  $1000  to  be  deposited  as  security  with  the 
petition :  that  he  then  went  to  the  Bank,  and  there,  in 
accordance  with  the  direction  of  the  said  accountant  and 
in  accordance ,  with  the  practice  in  paying  money  into 
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Court  in  ordinary  suits,  deposited  the  sum  of  $1000  in 
notes  of  the  Dominion  of  Canada,  and  received  from  an 
officer  of  the  Bank  a  receipt  or  certificate  in  the  words 
following. 

"The  Canadian  Bank  of  Commerce  No.  1360.  Toronto,  5th  day  of 
August,  1882." 

"  Ee  Dominion  Controverted  Election  account." 

••  In  re  North  York  election  petition,  Paterson  v.  Muloch,  $1000." 

"  This  is  to  certify  that  John  Paterson  has  this  day  paid  into  this  Bank 
to  the  credit  of  this  account  in  the  High  Court  of  Justice,  Common  Pleas 
Division,  the  sum  of  one  thousand  dollars  in  Dominion  notes." 

(Signed)  J.  Coleman,  pro  Mgr. 

C.  P.  D.  37  Vic.  ch.  10. 

The  letters  and  figures  C.  P.  D.  87  Vic.  ch.  10,  were 
marked  on  the  receipt  or  certificate  by  the  accountant  of 
the  Supreme  Court,  the  receipt  being  furnished  by  blank 
printed  form  to  the  person  wishing  to  pay  money  inta 
Court  by  the  accountant. 

After  receiving  the  above  certificate,  Mr.  Clement  handed 
the  same  to  Mr.  Jackson  on  the  same  day.  No  money  was 
deposited  with  or  tendered  to  Mr.  Jackson,  though  he  inti- 
mated to  Mr.  Clement  that  he  thought  the  deposit  should 
be  made  with  him. 

Mr.  Dalton,  who  had  been  clerk  of  the  Election  Court- 
■under  the  Dominion  Controverted  Elections  Act  of  1873, 
and  Clerk  of  the  Crown  and  Pleas  of  the  Court  of  Queen's 
Bench  before  and  after  the  Dominion  Controverted  Elec- 
tions Act  of  1874,  gave  evidence  to  the  efiect  that  it  had 
been  the  practice  with  him  to  receive  the  deposit  from  the 
petitioner  of  the  $1,000  security,  and  to  place  it  himself  in 
the  bank  in  the  same  manner  as  other  moneys  paid  into 
Court,  only  that  the  direction  to  the  bank  to  receive  it  was 
given  by  himself  and  not  by  the  accountant,  as  before  the 
Ontario  Judicature  Act  there  was  no  ofiicer  called  the 
accountant  in  the  Queen's  Bench  or  Common  Pleas. 

It  was  objected  by  Mr.  McCarthy,  Q.  C,  on  behalf  of  the 
petitioner,  that  the  objection  as  to  the  jurisdiction  of  the 
Court  and  to  the  way  in  which  the  deposit  of  the  security 
had  been  made,  were  not  objections  that  could  be  taken 
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advantage  of  or  raised  by  way  of  preliminary  objection, 
but  should  be  raised  by  way  of  application  to  remove  the 
petition  from  the  files  of  the  Court. 

On  an  application  made  before  me  to  set  aside  the 
preliminary  objections  on  these  grounds  in  this  ease,  I 
held  that  the  objections  to  the  preliminary  objections  were 
not  entitled  to  prevail.   I  remain  of  the  same  opinion. 

And  I  then  held  that  the  High  Court  of  Justice  and 
the  Court  of  Common  Pleas  were  not  one  and  the  same 
Court,  and  that  for  the  trial  of  election  petitions  under  the 
Dominion  Controverted  Elections  Act  the  Courts  of  Ap* 
peal.  Queen's  Bench,  Chancery,  and  Common  Pleas,  as  they 
were  constituted  prior  to  the  passing  of  the  Ontario  J udi- 
cature  Act  of  1881,  still  existed.  I  refer  to  the  reasons 
there  given  for  the  conclusion  arrived  at. 

It  only  remains  therefore  for  me  to  determine  now 
whether  or  not  on  the  evidence  offered  in  support  of  the 
preliminary  objections  they  are  sustained.  I  think  they 
are.  It  is  too  cl-ear  for  argument  that  the  proceedings 
were  instituted  by  the  presentation  of  the  petitions  to  the 
High  Court  of  Justice,  Common  Pleas  Division,  and  not  to 
the  Court  of  Common  Pleas  as  it  was  before  the  passing  of 
the  Judicature  Act. 

The  intituling  of  the  petition  and  the  notice  of  pre- 
senting the  same  clearly  indicate  that  the  petitioner 
resorted  to  the  High  Court  of  Justice,  which  has  no  jurisdic- 
tion to  try  election  petitions  relating  to  a  member  of  the 
Commons  of  Canada.  The  preliminary  objections  which> 
though  eight  in  number,  resolve  themselves  into  only  two, 
namely,  the  jurisdiction  of  the  High  Court  of  Justice,  and 
the  sufficiency  of  the  deposit  of  the  $1000  .-jecurity,  mu'st  be 
allowed,  and  all  further  proceedings  in  the  High  Court 
of  Justice,  Common  Pleas  Division,  be  stayed. 

Owing  to  the  doubt  reasonably  entertained  upon  the 
question  of  jurisdiction,  and  the  importance  of  the  ques- 
tions raised,  I  do  not  allow  costs  to  either  party. 

I  required  the  respondent  to  prove  the  truth  of  the  pre^ 
liminary  objections,  though  he  contended  the  burden  reste4 
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upon  the  petitioner  to  shew  that  the  petition  was  duly 
filed,  and  all  necessary  steps  had  been  taken  by  him  to 
entitle  him  to  have  the  matter  of  the  petition  tried. 

It  appeared  to  me  that  the  petition  being  on  the  files  of 
the  Court,  it  would  be  assumed  that  it  was  properly  there 
until  the  contrary  was  shewn,  and  it  was  for  the  respon- 
dent who  asserted  that  it  was  not  properly  there  to  estab- 
lish his  assertion  or  allegation,  and  I  required  him  there- 
fore to  begin. 

I  make  this  note  of  my  decision  on  this  point,  though 
the  respondent  having  succeeded,  it  becomes  unimportant 
as  far  as  he  is  concerned. 
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The  Victoria  Mutual  Fire  Insurance  Company 
V.  Thompson. 

Mutual  Ins,  Co. — Power  to  borrow — Assessment  for  money  borrowed — 
Promissory  notes — Renewals— Reinsurance — Salaried  officer  acting  as 
director. 

The  directors  of  the  plaintiffs  'company,  a  mutual  insurance  company, 
incorporated  under  C.  S.  U.  C.  ch.  52,  assessed  the  defendant  on  his- 
premium  note  or  undertaking  in  the  sum  of  |42,  to  pay  two  promissory 
notes  given  for  money  borrowed  by  the  company  purporting  to  be  under 
"Act  of  Parliament  and  by-law  No.  7."  These  two  notes  were  made 
several  years  before  the  issuing  of  the  defendant's  policy,  and  were  kept 
renewed  up  to  the  time  of  the  assessment. 

Held,  that  the  assessment  was  invalid,  for  that  under  the  by-law  and 
statutes  in  force  at  its  passing,  which  are  set  out  in  the  case,  a  renewal 
of  the  said  notes  was  not  authorized  ;  and  it  could  not  be  upheld  iinder 
R.  S.  0.  ch.  161,  sec.  29,  in  force  when  the  notes  were  made,  for  though 
that  Act  authorized  the  issue  of  notes  for  all  lawful  pui-poses  of  the 
company,  and  the  indefinite  renewal  thereof,  by  the  by-law  the  money 
raised  by  the  notes  could  be  applied  only  to  pay  losses  then  incurred,  or 
due,  or  accruing  within  the  year  during  which  the  notes  were  current, 
and  assessable  under  the  R.  S.  0.  ch.  161,  only  on  the  premium 
undertakings  existing  at  the  time  such  losses  were  incurred. 

Qucere,  whether  premium  notes  of  the  company  could  be  assessed  for  the 
payment  of  ihese  notes. 

Where  a  sum  charged  for  reinsurance  of  the  policies  of  one  branch  in 
another  branch  of  the  company,  and  therefore  illegal  and  idtra  vires, 
was  included  in  an  assessment  for  losses  otherwise  good.  Held,  that 
this  did  not  invalidate  the  assessment. 

An  objection  was  raised  to  the  president  of  the  company  acting  as  such, 
because  he  acted  as  the  inspector  of  the  company  for  which  he  was  paid 
a  salary.  Field,  that  no  weight  could  be  given  to  it,  because  three 
directors  formed  a  quorum,  of  which  the  president  need  not  be  one, 
and  a  quorum  may  have  acted  without  him  ;  and  moreover  for  all  that 
appeared  it  might  be  that  he  only  received  an  additional  allowance  as 
president  while  discharging  the  duties  of  inspector. 

Held,  also,  that  the  directors  of  a  mutual  insurance  company  may  under 
E.  S.  0.  ch.  161,  sec.  29,  borrow  money  on  promissory  notes  or  deben- 
tures without  passing  a  by-law  under  seal.  . 

Action  against  tlie  defendant  to  recover  two  assessments^ 
made  on  the  22nd  September,  1880,  for  the  sum  of  $42, 
and  on  the  27th  December,  1880,  for  the  sum  of  $40,  with 
interest  at  six  per  cent,  per  annum  from  the  said  respective 
dates. 

The  action  was  tried  at  Hamilton,  before  Cameron,  J., 
without  a  jury,  at  the  Spring  Assizes  of  1882. 

The  plaintiffs  were  incorporated  in  the  year  1863  under 
Consol.  Stat.  U.  C.  ch.  52,  and  had  since  that  time  carried 
on  the  business  of  fire  insurance  under  the  authority  of 
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that  Act  and  the  several  Acts  since  passed  amending  the 
same. 

On  the  7th  day  of  June,  1879,  they  insured  the  defen- 
dant under  their  policy  No.  4617,  in  the  Water  Works 
Branch  of  the  company's  business,  in  the  sum  of  $3,500  for 
three  years.  At  the  date  of  this  policy  the  company's 
business  had  been  divided  into  three  branches,  called  the 
General  Branch,  the  Hamilton  Branch,  and  the  Water 
Works  Branch. 

The  defendant,  in  consideration  of  the  said  policy,  gave 
to  the  plaintiffs  an  undertaking,  written  at  the  bottom  of 
his  application  for  insurance,  in  the  words  following : — 

"Toronto,  7th  June,  1879. 
* '  I  hereby  undertake  to  pay  the  said  company  at  their  office  in 
Hamilton  whatever  assessments  the  directors  may  from  time  to  time 
declare  to  be  required,  not  exceeding  in  the  whole  the  sum  of  $168." 

(Signed)  "  James  Thomson," 

The  plaintiffs  claimed  from  the  defendant  on  this  under- 
taking the  amount  of  two  assessments  made  by  the  directors 
on  the  22nd  September,  1880,  for  the  sum  of  $42,  and  on 
the  27th  December,  1880,  for  the  sum  of  $40.88,  with  inter- 
est at  six  per  cent,  from  the  said  respective  dates. 

The  resolution  of  the  Board  of  Directors  making  the 
assessment  of  the  22ncl  September,  1880,  was  as  follows  : 

"After  careful  consideration  of  the  position  and  requirements  of  the 
Water  Works  Branch,  and  the  necessity  of  taking  steps  by  special  assess- 
ment on  all  undertakings  now  in  force  in  that  branch  to  repay  moneys 
borrowed  on  account  of  same  *  *  resolved,  that  provision  be  made  by 
assessment  on  all  premium  notes  and  undertakings  of  the  Water  W orks 
Branch  of  this  Company  to  discharge  the  liability  incurred  by  it  from 
borrowing  money  :  that  Messrs,  Bruce,  Walker,  and  Burton  be  instructed 
to  prepare  a  resolution  or  by-law  for  this  Board  authorizing  such  assess- 
ment in  accordance  with  the  by-laws  of  the  company  and  the  several  Acts 
governing  Mutual  Insurance  Companies ;  and  that  the  amount  of  such 
special  assessment  shall  be  per  cent,  on  all  premium  notes  and  under- 
tings  in  force  on  this  date,  September  22,  1880," 

At  a  meeting  of  the  Board  of  Directors  held  on  the  5  th 
October,  1880,  the  Board  passed  the  following  resolution  : 

"Resolved,  that  the  blank  in  the  resolution  of  last  meeting  (the  above 
meeting  of  22nd  September,  1880,)  be  filled  in  with  twenty-five  per  cent., 
and  that  the  minutes  be  then  adopted. " 
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It  was  admitted  that  all  assessments  made  against  the 
defendant  up  to  the  7th  .June,  1880,  had  been  duly  paid 
by  him. 

On'the  15th  June,  1880,  the  Board  of  Directors  by  reso- 
lution ordered  an  assessment  of  one-half  per  cent,  on  all 
undertakings  in  the  Water  Works  Branch,  to  be  made  for 
Steinhardt's  loss,  in  addition  to  onje  and  a  half  per  cent,  on 
the  1st  inst. 

On  the  27th  J uly,  assessments  were  ordered  on  all  under- 
takings in  force  in  the  Water  Works  Branch  on  the  loth 
July,  of  ten  per  cent.  On  the  24th  of  August,  an  assess- 
ment was  ordered  on  all  undertakings  in  force  in  the  Water 
Works  Branch  on  17th  August,  of  one  per  cent.  On  the 
22nd  September,  an  assessment  was  ordered,  on  all  under- 
takings in  force  in  the  Water  Works  Branch  on  6th  Sep- 
tember, of  one  per  cent.  On  the  5th  October,  an  assessment 
was  ordered,  on  all  undertakings  in  force  in  Water  Works 
Branch,  additional,  for  losses  September  1st,  of  two  and  a 
half  per  cent.,  and  September  6th,  of  two  and  a  half  per 
cent.  On  the  14th  December,  an  assessment  was  ordered, 
on  all  undertakings  in  the  Water  Works  Branch  on  20th 
October,  1880,  of  one  and  a  half  per  cent.,  and  for  the  rein- 
surance of  cash  premium  risks  on  this  date,  14th  December, 
1880,  of  five  and  one-third  per  cent. 

These  assessments  in  the  aggregate  amounted  to  twenty- 
four  and  one-third  per  cent.,  and  the  sum  of  ^40.88,  above 
mentioned,  was  claimed  in  respect  of  these  assessments; 
the  sum  of  $42.50  being  clmmed  in  respect  of  the  special 
assessment  under  the  resolution  of  the  22nd  September, 
1880,  to  repay  money  borrowed  on  account  of  the  Water 
Works  Branch. 

The  defendant,  in  his  statement  of  defence,  alleged : 

1.  That  the  directors  did  not  make  the  assessments  as 
alleged. 

2.  That  the  assessments  were  not  made  by  any  person 
or  body  or  assembly  or  meeting  of  persons  duly  competent 
or  having  power  or  authority  to  make  the  same. 

8.  That  the  assessments  were  made  for  other  purposes 
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than  those  for  which  the  plaintiffs  were  authorized  by  the 
Act  of  incorporation  and  by-laws. 

4.  That  the  accounts  of  the  branch  were  not  kept  sepa- 
rate and  distinct  from  the  accounts  of  other  branches, 
and  the  assessments  were,  in  whole  or  in  part,  for  claims 
on  other  branches  than  the  one  in  which  defendant  was 
insured. 

5.  That  the  assessments  were  not  necessary  to  meet  the 
losses  and  expenses  of  the  company  during  the  currency  of 
the  policy,  but  were  for  losses  and  expenses  incurred  prior 
to  the  date  of  said  policy. 

6.  That  the  defendant  has  always  been  ready  and  will- 
ing, and  before  action  offered  the  plaintiffs  to  pay  any  sum 
which  he  might  justly  be  called  upon  to  pay  to  meet  claims 
arising  during  the  term  specified  in  his  policy,  without 
regard  to  whether  the  assessments  were  formally  made  or 
not,  if  the  plaintiffs  would  render  him  a  statement  shew- 
ing the  amount  of  such  liability,  but  the  plaintiffs 
neglected  to  furnish  such  statement,  and  the  defendant 
is  unable  to  ascertain  what  sum,  if  any,  he  is  justly  liable 
to  pay. 

It  appeared  that  from  the  evidence  that  the  company 
determined  to  discontinue  the  Water  Works  Branch  of  their 
business  in  December,  1880,  and  by  resolution  of  the  board 
of  directors,  passed  on  the  14th  December,  1880,  the  discon- 
tinuance was  to  take  effect  from  the  27th  December,  1880. 
No  by-law  was  passed,  and  the  seal  of  the  company  was 
not  attached  to  the  resolution. 

The  company  had  borrowed,  in  respect  of  the  Water 
Works  Branch,  previous  to  issuing  of  the  policy  to  the 
defendant,  two  sums  of  $5,000  each,  on  the  promissory 
notes  of  the  company,  which  were  kept  renewed  up  to 
the  assessment  of  the  22nd  September,  1880,  and  were 
then  current.  The  first  note  was  payable  ten  months 
after  date,  the  renewals  a  year  after  their  respective 
dates.  It  was  dated  the  1st  February,  1878,  and  was  as 
fo  lows : 
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"  Water- WORKS  Branch. 
"Victoria  Mutual  Fire  Insurance  Company  of  Canada. 

' '  Issued  under  authority  ofAct  of  Parliament  and  By-law  No.  7. 

"$5,OaO.  "  Hamilton,  1st  December,  1879. 

*'  On  the  first  day  of  December  next,  the  Victoria  Mutual  Fire  Insurance 
Company  of  Canada  promise  to  pay  to  the  order  of  I.  B.  and  C.  B.  Mc- 
Questen,  at  our  office  in  Hamilton,  Five  Thousand  Dollars,  value  received, 
with  interest  at  the  rate  of  8  per  cent. 

G-EO.  H.  Mills, 

Countersigned,  "  President  of  the  Victoria  Mutual  Fire 

"  W.  D.  Booker,  *'  Insurance  Company  of  Canada. 

' '  Secretary. 
"No.  107."  [L.S.] 

The  second  note  was  precisely  similar  except  as  to  the 
date  which  was  the  1st  December,  1879. 

The  company  had  also  overdrawn  its  account  a»t  the  bank 
to  the  amount  of  $5,000,  making  its  total  indebtedness,  in 
respect  of  the  Water  Works  Branch,  $15,000.  The  over- 
draft at  the  bank  was  under  an  arrangement  with  the  bank 
to  overdraw  to  the  extent  of  $10,000. 

There  was  only  one  bank  account  opened,  not  an  account 
with  each  branch  of  the  company  separately. 

There  were  books  kept  by  the  company  for  the  business 
of  each  branch,  and  the  accounts  of  the  different  branches 
were  kept  separate  and  distinct  one  from  the  other. 

The  amount  of  reinsurance  by  the  company  in  respect 
of  the  Water  Works  Branch  in  the  general  business  was 
$519.20. 

The  balance  on  premium  notes  unassessed  at  the  time 
of  the  first  note,  1875,  was  $114,760.90.  In  1878  it  was 
$73,505.83.  At  the  time  of  the  assessment  in  respect  of 
the  borrowed  money,  the  amount  of  premium  notes  was 
$41,489.32,  which  assessed  at  ^5  per  cent,  would  ^-eali^e 
$9,700. 

The  by-law  under  the  authority  of  which  the  plaintiffs 
acted  in  borrowing  the  money,  is  set  out  in  the  judgment. 

The  notice  to  the  defendant  of  the  special  assessment 
on  account  of  the  money  borrowed,  was  in  the  following 
words : 
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*'  Victoria  Mutual  Fire  Insuramck  Company  of  Canada. 
'«  Assessment  notice  on  policy  No.  4,617,  Water  Works  Branch.  Mailed 
at  Hamilton,  18th  October,  1880. 

"James  Thomson,  Toronto." 
"  Dear  Sir, — 

"  I  beg  to  notify  you  that  the  Board  of  Directors  of  the  Victoria  Mutual 
Fire  Insurance  Company  have  made  *  an  assessment  of  twenty-five  per 
cent,  on  all  premium  notes  or  undertakings  in  the  Water  Works  Branch 
in  force  on  22nd  day  of  September,  1880,  for  the  purpose  of  paying  the 
promissory  notes  of  the  company  issued  in  respect  of  that  branch ;  and 
the  amount  required  on  above  numbered  policy  for  such  assessment  will 
be  §42.00,  payable  at  the  company's  office,  corner  of  McNab  Street  and 
Market  Square,  Hamilton. 

"  The  above  amount  must  be  paid  so  as  to  be  received  by  the  companj- 
in  thirty  days  from  the  mailing  of  this  notice,  and  may  be  sent  in  the 
enclosed  envelope,  (in  cash  or  post  office  money  order)  registered  and 
postage  prepaid. 

"  W.  D.  Booker,  Secretary." 

The  notice  of  assessment  in  respect  of  which  the  $40.88 
was  claimed,  was  dated  2Srd  July,  1881,  which  was  a 
mistake  for  22nd  July,  1881,  and  was  down  to  the  asterisk 
the  same  as  above,  and  then  proceeded  as  follow? : 

' '  Assessments  on  your  premium  note  or  undertaking  in  consideration 
of  which  policy  numbered  as  above  was  issued,  to  cover  losses  and  other 
expenditures  of  the  company,  from  the  7th  day  of  June,  1880,  to  the  27th 
day  of  of  December,  1880,  amounting  to  $40.88,  payable  at  the  company's 
o£&ce,  corner  of  McNab  Street  and  Market  Square,  Hamilton— $40. 88. 

"The  above  amount,  viz.,  $40.88,  must  be  paid  so  as  to  be  received  by 
the  company  in  thirty  days  from  the  mailing  of  this  notice,  and  may  be 
sent  in  the  enclosed  envelope,  (in  cash  or  post-ofHce  order)  registered  and 
postage  prepaid. 

"  These  assessments  are  in  addition  to  the  special  assessment  made  on 
the  22nd  day  of  September,  1880,  to  pay  promissory  notes  made  by  the 
company. 

"W.  D.  Booker,  Secretary." 

The  defendant  contended,  as  to  the  assessment  of  $42,  or 
vspecial  assessment  to  pay  the  promissory  notes,  that  he 
was  not  liable  as  the  money  was  borrowed  before  the  date 
of  his  policy;  and,  if  he  could  be  liable  for  money  so  bor- 
rowed at  all,  the  borrowing  had  not  been  legally  authorized 
by  by-law  of  the  company ;  and  the  notice  of  assessment 
did  not  shew  as  required  by  sec.  4.9  of  K  S.  O.  ch.  161,  the 
period  over  which  the  assessment  extended. 
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The  defendant  further  objected  to  the  assessment  of  the 
$40.88,  as  it  included  not  merely  losses  but  money  paid  for 
interest  in  respect  of  moneys  borrowed  to  cover  losses 
incurred  previous  to  the  date  of  the  defendant's  policy,  and 
re -insurance  of  risks  in  other  branches  of  the  company  and 
other  companies  :  that  such  re-insurance  was  not  an  expen- 
diture for  which  the  defendant  was  liable  to  assessment  on 
his  premium  note,  and,  if  liable,  he  was  not  liable  in  respect 
of  re-insurances  in  other  branches  of  the  company,  which 
were  illegal,  and  so  he  had  no  notice  of  any  legal  or  author- 
ized assessment. 

Both  assessments  were  also  questioned  on  the  ground 
that  the  President  of  the  company,  who  discharged  the 
duties  of  inspector,  was  paid  in  the  latter  character  for  his 
services,  and  thereby,  under  sec.  16  of  R.  S.  O.  ch.  161,  was 
ineligible  to  be  elected  a  director,  or  to  hold  the  office  of 
president,  by  reason  whereof  the  acts  of  the  Board,  as  to 
the  policy  holders  at  all  events,  would  be  void,  although 
the  company  would  not  be  liable  to  repudiate  its  policies 
or  contracts. 

Rohinson,  Q.  C,  and  A.  Bruce,  for  the  plaintiffs. 
J.  E.  Rose,  Q.(J.,  and     R.  Roaf,  for  the  defendant. 

May  13,  1882.  Cameron,  J. — The  first  question  is  as 
to  the  assessment  of  $42  to  pay  the  two  promissory  notes 
for  $5,000  each.  There  would  seem  to  be  no  doubt  that 
these  notes  were  originally  given  long  before  the  defen- 
dant gave  his  premium  note,  and  that  the  only  authority 
for  giving  them,  apart  from  the  statute  R.  S.  0.  ch.  161, 
was  the  by-law  of  the  2nd  March,  1869,  No.  7,  put  in 
evidence,  and  filed. 

It  becomes  necessary  therefore  to  consider  the  scope  and 
effect  of  this  by-law,  to  determine  whether  it  authorized 
the  renewal  of  the  notes,  and,  if  not,  whether  such  renewals 
are  within  the  power  of  the  Board  of  Directors  without 
by-law. 

The  by-law,  in  its  recitals,  proclaims  its  object,  which  is 
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stated  to  be  ''to  provide  for  the  speedy  and  certain  pay- 
ment of  losses  by  the  company  as  they  may  occur  from 
time  to  time,  and  to  assess  the  members  of  the  said  com- 
pany on  their  premium  notes  then  in  existence  ratably  for 
such  loss  or  losses,  and  also  when  necessary,  from  time  to 
time,  to  give  the  notes  of  said  company  for  the  purposes 
of  rai.-^g  money  to  pay  such  losses."  It  further  recites  : 
Whereas^  by  and  under  section  fifty-seven  of  chapter 
fifty -t?vvo  of  the  Consolidated  Statutes  of  Upper  Canada, 
and  subsequent  sections  of  the  said  Act  and  the  amend- 
ments thereto,  the  directors  have  power  to  make  promis- 
sory notes  of  the  said  company  for  the  purpose  aforesaid, 
provided  the  same  do  not,  in  the  aggregate,  amount  to 
more  than  one-fourth,  of  the  amount  unpaid  on  the  deposit 
or  premium  notes  held  by  the  compan}^,  and  the  directors 
deeming  it  for  the  welfare  of  the  said  campany  to  avail 
themselves  of  such  power  and  privilege."  It  then  pro- 
ceeds: "Be  it  therefore  enacted  by  the  Victoria  Mutual 
Fire  Insurance  Company  of  Canada,  that  the  said  com- 
pany shall  make  their  promissory  note  or  notes  for  such  sum 
or  sums  of  money  as  may,  from  time  to  time,  be  necessary  for 
the  purpose  aforesaid,  with  interest  payable  at  or  within  one 
year  from  the.  date  thereof,  which  said  note  or  notes  shall, 
in  the  aggregate,  with  not es'already  outs tandiifg,  not  exceed 
one-fourth  of  the  premium  notes  unpaid  at  the  time  of  mak- 
ing such  note  or  notes.  *  *  That  the  said  note  or 
notes  may  from  time  to  time  be  discounted,  provided  always 
that  the  rate  of  interest  payable  for  such  discounts  in  any 
event  shall  not  exceed  ten  per  cent,  per  annum,  and  that 
the  moneys  arising  therefrom  shall  only  be  applied  in  pay^ 
ment  of  the  losses  of  the  company  then  payable.  That  the 
secretary  Of  said  company  shall  duly  enter  in  the  company's 
books  the  said  note  or  notes  and  all  particulars  thereof, 
and  shall  keep  a  separate  account  in  the  books  of  the  said 
company  shewing  the  amount  of  said  note  or  notes,  and 
the  manner  in  which  the  moneys  arising  therefrom  have 
been  applied  from  time  to  time,  stating  the  particular 
amounts  paid  out  therefrom  and  for  what  purpose.  That 
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previous  to  the  maturity  of  any  such  note  or  notes,  the 
said  company  shall  levy  an  assessment,  if  required,  on  the 
deposit  or  premium  notes  held  by  the  said  company,  which 
with  moneys  in  hand  shall  be  suflScient,  at  least,  to  pay  the 
said  note  or  notes  at  maturity,  and  said  assessment  shall 
be  payable  at  the  said  company's  offices  at  a  day  not  later 
than  the  maturity  of  such  note  or  notes  for  which  such 
assessment  shall  have  been  made,  and  the  money  derived 
from  such  assessment  shall  be  applied  first  in  payment  of 
the  said  note  or  notes  until  the  same  is  or  are  fully  paid. 
That  notwithstanding  anything  hereinbefore  contained,  in 
€ase  at  any  time  previous  to  the  maturity  of  any  such  note 
or  notes,  the  losses  of  the  said  company then  incurred  and 
unpaid,  together  with  future  losses  up  to  such  period,  and 
then  due  and  payable,  shall  in  the  aggregate  amount 
to  more  than  one-fourth  of  the  amount  then  remaining 
unpaid  on  the  said  deposit  or  premium  notes,  the 
said  company  shall,  immediately  on  being  made  aware 
of  such  fact,  levy  an  assessment  on  the  deposit  or  premium 
notes  then  held  by  said  company,  payable  at  the  company's 
offices  as  soon  after  the  making  of  the  same  as  the  law 
will  allow,  which,  with  the  moneys  in  hand,  shall  be  suffi- 
cient, at  least,  to  cover  and  pay  the  amount  of  the  said  note 
ornotes  and  such  extra  losses;  and  the  moneys  derived 
therefrom  shall  be  first  applied  in  payment  of  said  note  or 
notes.  *  *"  That  whereas  the  said  company  has  recently 
been  divided  into  two  branches  under  the  provisions  of 
the  said  Act,  the  premium  notes  in  each  branch  shall  only 
be  liable  for  moneys  raised  on  such  note  or  notes  for  the 
payment  of  losses  in  such  branch,  and  not  any  greater 
extent  or  otherwise,  and  that  all  notes  made  by  the  com- 
pany in  pursuance  of  this  by-law  *  *  shall  state  for 
which  branch  of  said  company  such  note  or  notes  have 
been  issued,  and  the  said  note  or  notes  shall  only  be 
chargable  on  the  premium  notes  of  such  branch." 

In  terms  it  is  clear  that  this  by-law  does  not  authorize  the 
renewal  of  a  note  given  for  moneys  borrowed,  but  expressly 
requires  an  assessment  to  be  made  to  retire  it  at  maturity. 
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When  this  by-law  was  passed,  the  power  to  renew  was  by 
sec.  7  of  31  Yic.  ch.  32,  0.,  restricted  to  one  year. 

I  am  of  opinion,  therefore,  the  renewal  of  the  notes  in 
question  in  this  case  was  not  authorized  by  the  by-law, 
or  the  Acts  relating  to  mutual  insurance  companies  then 
in  force. 

This  assessment  is  therefore  void,  unless  it  can  be  upheld 
under  the  law  relating  to  these  companies  in  force  in  1879, 
when  the  last  renewal  took  place. 

The  law  as  it  then  stood  is  to  be  found  in  sec.  29  of  ch.  161, 
R.  S.  0.,  which  is  as  follows  : — "  The  board  of  directors  may 
issue  debentures  or  promissory  notes  in  favour  of  any  person, 
firm,  building  society,  banking  or  other  company,  for  the 
loan  of  money,  and  may  borrow  money  therefrom  on  such 
debentures  or  promissory  notes  for  any  term  not  exceeding 
twelve  months,  and  on  such  conditions  as  they  think 
proper,  and  may  renew  the  same  from  time  to  time  for 
any  such  term,  the  whole  of  the  assets,  including  premium 
notes  of  the  company,  being  held  liable  to  pay  the  same  at 
maturity,  but  no  such  debenture  or  promissory  note  shall 
be  for  a  less  sum  than  SI 00.  2.  All  the  debentures  and 
promissory  notes  at  any  one  time  outstanding  shall  not 
exceed  one-fourth  remaining  unpaid  upon  the  same  premium 
notes." 

This  provision  has  been  in  force  since  the  29th  March, 
1873,  and  was  m  force  consequently  when  the  first  note  of 
those  in  question  was  given  in  1876,  and  would  seem  to 
authorize  an  indefinite  renewal  of  a  note  once  given,  and 
if  applicable  to  the  notes  in  question  would  give  validity 
to  them.  The  notes  on  their  face  pui-port  to  have  been 
given  "  under  authority  of  Act  of  Parliament  and  by-law 
No.  7."  The  Act  of  Parliament  permits  the  issue  of  deben- 
tures or  promissory  notes  without  defining  the  purpose  to 
which  the  moneys  shall  be  applied,  and  they  may  properly 
be  applied  to  any  lawful  purpose  of  the  company,  such  as 
its  legitimate  expenses  or  the  creation  of  a  reserve  fund  ; 
but  under  the  by-law  the  moneys  raised  by  the  notes  could 
only  be  applied  to  the  payment  of  losses,  and  to  losses  due 
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or  accruing  within  the  year  during  which  the  notes  are 
current.  The  scope  of  the  by-law  would  seem  at  all  events 
to  have  contemplated  this,  although  by  sec.  2  the  applica- 
tion of  the  moneys  is  expressly  confined  to  losses  "  then' 
payable,  that  is  to  say,  at  the  time  of  the  discounting  of 
the  notes,  or  borrowing. 

Under  this  language  the  notes  in  question  would  not  be 
authorized,  and  the  defendant  would  not  be  liable  to  be 
assessed  in  respect  thereof. 

It  will  be  observed  that  while  sec.  29  of  K.  S.  O.  ch.  161, 
makes  the  whole  of  the  assets,  including  premium  notes  of 
the  company,  liable  to  pay  the  notes  issued  under  that 
section,  it  makes  no  provision  for  the  assessment  of  the 
premium  notes  of  the  company,  or  in  what  manner  such 
notes  are  to  be  reached.  The  power  given  to  the  directors 
to  assess  the  premium  notes  is  contained  in  sections  45,  47, 
and  53.  The  first  authorizes  the  assessment  for  losses  and 
expenses  as  provided  in  sections  47-55.  Section  47  is  as 
follows :  "  All  premium  notes  or  undertakings  belonging 
to  the  company  shall  be  assessed  under  the  direction  of  the 
Board  of  Directors,  at  such  intervals  from  their  respective 
dates,  for  such  sums  as  the  directors  may  determine,  and  for 
such  further  sums  as  they  may  think  necessary  to  meet  the 
losses  and  other  expenditures  of  the  company  during  the 
currency  of  the  policies  for  which  said  notes  or  under- 
takings were  given,  and  in  respect  to  which  they  are  liable 
to  assessment;  and  every  member  of  the  company  or  person 
who  has  giveh  a  premium  note  or .  undertaking,  shall  pay 
the  sums  from  time  payable  by  him  to  the  company  during 
the  continuance  of  his  policy,  in  accordance  with  such 
assessment." 

Mr.  Robinson  argued  that  the  words,  "  for  such  sums  as 
the  directors  may  determine"  in  this  clause,  could  have  no 
application  to  any  provision  of  the  Act,  except  to  section 
29,  the  clause  permitting  the  issuing  of  promissory  notea 
by  the  company. 

But  I  have  already  said  1  think  these  words  are  properly 
applicable  to  sections  46  or  53,  under  the  former  of  which 
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the  company  is  entitled  to  demand  a  part  or  first  payment 
of  the  premium  note,  which  may  be  credited  on  the  pre- 
mium note  against  future  assessments,  and  under  the  latter 
to  make  annual  assessments,  not  exceeding  ten  per  cent,  of 
the  premium  notes  or  undertakings,  to  form  a  reserve  fund. 

By  section  61,  of  ch.  52  of  the  C.  S.  U.  C,  now  repealed, 
express  power  was  given  to  the  directors  to  assess  the  mem- 
bers upon  their  premium  notes  to  pay  bills  or  notes  issued 
by  the  company.  This  power  has  not  in  terms  been  re-en- 
acted, and  does  not  exist  unless  it  is  comprehended  in  the 
words,  "  the  whole  of  the  assets,  including  premium  notes 
of  the  company,  being  held  liable  to  pay  the  same,"  (the 
promissory  notes  or  debentures)  "  at  maturity." 

The  words  certainly  do  not  in  terms  authorize  the 
directors  to  make  an  assessment  to  pay  the  notes  or 
debentures  issued.  And  in  Dujf  v.  Canadian  Mutual 
Ins.  Co.,  6  App.  238,  at  page  248,  Mr.  Justice  Burton,  in 
reference  to  the  power  of  directors  to  assess  to  pay  off 
guarantee  stock  under  section  6  of  31  Vic.  ch.  32,  0. — which 
is  as  follows  :  "The  company  may  form  a  reserve  fund  to 
consist  of  all  moneys  which  shall  remain  on  hand  at  the 
end  of  each  year  after  payment  of  the  ordinary  expenses 
and  losses  of  the  said  company,  and  for  that  and  for  other 
purposes  of  the  company,  the  directors  may  levy  an  annual 
assessment  on  the  premium  notes  held  by  said  company, 
and  such  reserve  fund  may,  at  the  option  of  the  directors, 
be  applied  either  to  pay  off  the  guarantee  stock,  if  any,  of 
the  said  company,  or  to  pa}^  such  other  liabilities  thereof 
as  cannot  be  provided  for  out  of  the  ordinary  receipts 
for  the  same  or  any  succeeding  year," — said :  "  I  have 
already  pointed  out  that  the  same  language  is  used  iji 
the  Act  of  1859,  which  authorized  the  creation  of  a 
reserve  fund,  but  gave  no  express  powers  to  assess  for  it, 
and  I  apprehend  that  at  that  time  it  would  not  have  been 
seriously  contended  that  the  directors  had  power  to  assess 
for  such  a  purpose.  The  extent  of  the  powers  of  the 
directors  thus  to  assess  was  confined  to  the  calls  rendered 
necessary  for  the  payment  of  losses  or  expenses  and  for 
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the  payment  of  debentures  issued  for  the  payment  of  losses. 
In  the  Act  of  1868  "  (31  Vic.  ch.  32)  "an  additional  power 
was  conferred  to  assess  an  annual  sum,  not  exceeding  ten 
per  cent.,  on  the  premium  notes,  in  order  to  create  a  reserve 
fund,  and  this  fund  the  directors  had  power  to  apply,  inter 
alia,  to  pay  off  the  guarantee  stock ;  but  even  then  there 
was  no  power  to  assess  directly  to  pay  off  the  guarantee 
stock,  but  to  create  a  reserve  fund,  which  the  directors 
might  in  their  discretion  apply  towards  paying  off  the 
stock  ;  it  was  through  the  medium  of  the  reserve  fund  that 
the  payment  was  to  be  made." 

The  case  is  not  decisive  of  the  present  question,  but  the 
above  language  indicates  the  leaning  of  that  learned  Judge 
to  the  view  that  assessments  by  directors  of  mutual  insu- 
rance companies  can  only  be  made  for  the  purpose  of 
paying  losses,  expenses,  and  creating  a  reserve  fund. 

The  reference  to  the  power  to  assess  for  the  payment  of 
debentures  has  relation  to  the  law  as  it  was  under  the  Act  of 
1859,  C.  S.  U.  G.  ch.  52,  and  not  as  it  is  now.  To  give 
to  directors  the  power  to  assess  directly  for  the  payment- 
of  notes  or  debentures,  enables  them  to  impose  a  burden  on 
present  members  and  policy-holders  that  should  have  been 
borne  by  former  members,  and  to  absorb  a  very  large  pro- 
portion of  the  premium  notes  in  payment  of  obligations 
which  the}^  did  not  contemplate.  The  liability  they 
assume  is  the  contributing  to  losses  and  expenses  occurring 
and  incurred  during  the  continuance  of  their  policies, — a 
liability  which,  if  the  plaintiff's'  contention  is  well  founded, 
may  be  augmented  to  at  least  forty  per  cent,  of  the  then 
premium  notes  to  meet  antecedent  losses  or  obligations. 

To  recapitulate.  I  am  of  opinion  the  plaintiffs  cannot 
uphold  the  assessment  under  the  by-law,  as  that  only 
authorized  the  giving  of  notes  to  raise  money  to  pay 
losses  then  incurred,  and  assessable  only  upon  the  premium 
notes  existing  at  the  time  they  were  incurred  ;  nor  can 
they  maintain  it  under  the  provisions  of  the  Act,  R.  S.  0. 
ch.  161,  as  that  Act  does  not  authorize  an  assessment  for 
the  purpose  this  was  made. 
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It  is  unnecessary  to  consider  the  defendant's  objection, 
that  the  notice  of  the  assessment  does  not  shew  the  period 
over  which  the  assessment  extended,  as  in  my  view  the 
assessment  itself  is  unauthorized. 

With  reference  to  the  assessment  of  $10.88,  it  would 
seem  to  have  been  made  in  respect  of  losses  which  occurred 
in  the  Water  Works  Branch  during  the  currency  or  con- 
tinuance of  the  defendant's  policy,  except  as  to  five  and 
one-third  per  cent,  for  reinsurance,  which  amounts  to 
$8.96.  Unless  this  assessment  in  respect  of  reinsurance  in 
the  general  branch  of  the  plaintiffs'  company,  which  under 
the  decision  in  the  Beaver  and  Toronto  Mutual  Fire  Ins. 
Co.  V.  Trimble,  23  C.  P.  252,  was  illegal  and  ultra  vires, 
makes  the  whole  assessment  invalid,  or  the  notice  given  to 
the  defendant  insufficient,  the  plaintiffs  are  entitled  to 
recover  Sol. 92.  I  think  they  are  entitled  to  judgment  for 
this  sum. 

The  directors  are  by  section  47  of  R.  S.  0.  ch.  161, 
empowered  to  assess  the  premium  notes  for  such  sums  as 
they  determine,  which  I  take  to  mean  such  sums  as  they 
may  demand  when  the  note  is  given  under  section  46,  or 
the  sum  they  may  assess  for  a  reserve  fund  under  section 
53  ;  and  for  such  further  sums  as  they  think  necessary  to 
meet  losses  and  other  expenditures  of  the  company ;  and 
all  the  notice  to  the  insured  is  required  to  contain  is  the 
number  of  the  policy,  the  period  over  which  the  assessment 
extends,  the  amount  of  assessment,  and  the  time  when  and 
place  where  payable.  The  notice  to  the  defendant  in  this 
case  com]>lies  with  all  these  requisites.  The  vice,  if  any 
there  be,  is  not  in  the  notice,  but  in  the  assessment.  The 
Act  does  not  say  that  an  assessment  for  too  much  shall 
have  the  effect  of  invalidating  the  assessment.  Where 
too  much  has  been  assessed,  or  an  illegal  amount  has  been 
included  in  the  assessment,  it  becomes  a  question,  what  is 
the  amount  for  which  the  defendant  is  actually  liable.  The 
defendant  having  been  advised  of  the  assessment  is  placed 
in  a  position  to  be  able  to  make  enquiries  and  ascertain  for 
what  losses  the  company  seeks  to  make  him  liable ;  and  I 
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do  not  think  a  mere  error  in  the  amount  assessed  disen- 
titles the  company  to  recover  what  is  justly  due. 

I  have  not  overlooked  the  defendant's  contention  that 
the  President  was  a  paid  officer  of  the  company,  and  that 
the  acts  of  the  directors  and  notes  given  by  the  President, 
are  by  reason  thereof  invalid. 

But  I  do  not  think  this  is  an  objection  of  any  weight. 
Three  directors  constitute  a  quorum — and  the  president  is 
not  required  to  be  one  of  the  three — capable  of  transacting 
the  internal  affairs  of  the  company.  If  the  directors  for 
any  cause  are  not  elected  at  the  time  appointed,  the  old 
directors  continue  to  hold  office  and  act  until  their  succes- 
sors are  appointed.  The  directors  are  required,  at  their  first 
meeting,  to  elect  a  president,  but  the  failure  to  do  so  Vv-ould 
not  dissolve  the  company  nor  render  the  acts  of  the  direc- 
tors done  at  a  meeting  of  the  board  invalid.  By  not 
having  a  president  they  would  only  be  put  to  incon- 
venience in  carrj'ing  into  effect  the  resolutions  of  the 
board.  The  plaintiffs  could  not  be  heard  to  say  in 
this  case,  if  sued  upon  their  policy,  that  they  were 
not  bound  thereby,  nor  can  the  defendant,  who  gave  his 
note  to  the  company  undertaking  to  pay  whatever  assess- 
ments the  directors  should,  from  time  to  time,  declare  were 
required,  such  assessments  having  been  made  by  three  or 
more  of  the  directors,  be  allowed  to  question  the  constitu- 
tion of  the  board  by  reason  of  some  member  thereof  being 
disqualified  for  the  position.  If  I  had  any  doubt  on  this 
point  I  should  require  further  evidence  as  to  the  payment 
the  president  receives.  It  may  be  that  in  fact  the  presi- 
dent only  receives  an  additional  allovfance  while  he  dis- 
charges the  duties  usually  performed  by  a  person  called  an 
inspector,  and  that  he  is  not  deemed  by  the  company  a 
salaried  officer,  and  his  only  remuneration  may,  in  truth, 
be  as  president.  The  evidence  at  the*  trial  upon  the  point 
was  not  satisfactory,  though  as  far  as  it  went  it  would 
rather  sustain  the  view  that  the  president  did  receive  pay 
inspector. 

I  think  it  may  be  as  well  to  state  that  I  am  of  opinion 
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the  directors  of  a  mutual  insurance  company  may,  under 
section  29,  R.  S.  0.  ch.  161,  borrow  money  on  promissory 
notes  or  debentures,  without  passing  a  by-law  under  seal. 
The  directors,  qua  directors,  are  not  a  corporation,  but  only 
a  part  of  the  corporation,  and  have  no  common  seal. 

By  section  25,  sub-sec.  2  of  E.  S.  0.  ch.  161,  "Every 
by-law  of  the  board  shall  be  duly  entered  in  the  minutes, 
and  when  confirmed  at  any  subsequent  meeting  of  the 
members,  shall  be  held  to  be  and  have  the  same  force  and 
effect  as  a  by-law  of  the  company."  The  resolutions,  there- 
fore, of  the  board  properly  minuted  and  confirmed,  apfcly 
expressed,  constitute  by-laws  of  the  board  ;  but  they  are  not 
required  by  section  29  to  act  by  by-law,  and  a  simple  resolu- 
tion shewino'  the  directors  were  actino-  in  their  character  as 

O  CD 

a  board  of  directors  and  not  individually,  would  seem  to  be 
all  that  is  requisite  to  enable  them  to  borrow  on  promissory 
notes  and  debentures  under  that  section.  Under  0.  S.  U. 
C.  ch.  52,  sec.  57,  they  could  only  do  so  under  by-laws 
shewing  the  way  in  which  the  power  should  be  exercised. 

I  state  this  opinion  in  order  to  prevent  any  inference 
beinor  drawn  from  the  conclusion  I  have  come  to  with 
regard  to  the  assessment  in  respect  of  the  money  borrowed 
on  the  notes,  that  the  absence  of  a  by-law  formed  any 
part  of  the  i-eason  on  which  the  conclusion  is  based. 

It  was  not  urged,  as  I  understood  at  the  trial,  that  the 
premium  notes  could  be  assessed  expressly  to  meet  the 
overdraft  at  the  bank ;  but  had  it  been  I  should  have  held 
that  contention  could  not  be  maintained.  The  only  power 
to  borrow  is  upon  the  promissor}^  notes  of  the  company,  or 
its  debentures,  section  29  of  ch.  161  containing  the  whole 
borrowing;'  powers  of  the  company. 

In  the  formal  entry  of  judgment  I  find  against  the 
defendant  on  the  sixth  paragraph  of  his  statement  of 
defence,  not  because  I  do  not  think  he  was  willing  to  pay 
any  claim  that  the  plaintiffs  had  that  he  believed  to  be 
just,  but  because  he  intended  to  dispute  the  plaintiffs'  right 
to  assess  in  respect  of  the  borrowed  money,  and  paid  little 
or  no  attention  to  the  other  amount.    The  resolutions  in 
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reference  to  the  assessments  for  losses  seem  to  have  been 
regularly  passed,  and  if  he  had  directed  his  enquiries  as  to 
these  he  would,  I  have  no  doubt,  have  got  full  informa- 
tion. Moreover,  he  had  notice  of  the  assessment,  and  should 
have  paid  into  Court  what  he  was  willing  to  pay, 

Judgment  accordingly. 


The  Citizens  Insurance  Company  v.  Parsons  et  al. 

Money  paid  into  court  as  security  on  appeal — Dismissal  of  appeal  by  Court 
of  Appeal  and  Supreme  Court — Payment  out  oj  money  on  judge^s 
oirler — Allowance  of  appeal  by  Privy  Council  —  Recovery  back  of 
money. 

On  appeal  to  the  Court  of  Appeal  from  the  judgment  of  the  Court 
■  of  Q.  B.  in  favour  of  one  P.  against  the  Citizens'  Ins.  Co.,  the  company- 
paid  into  Court  a  sum  of  money  as  security  for  the  amount  of  the  judg- 
ment, as  well  as  for  interest  and  costs,  and  also  for  the  costs  of  the 
appeal.  The  appeal  was  dismissed  with  costs,  and  the  company  then 
appealed  to  the  Supreme  Court  and  paid  a  further  sum  into  Court  as 
security  for  the  costs  of  such  appeal.  The  Supreme  Court  dismissed 
the  appeal  with  costs.  A  Judge's  order  was  then  obtained,  under  which 
the  moneys  were  paid  out  of  court  to  G-.  and  M.,  to  whom  P.  had 
assigned  them.  The  company  afterwards  appealed  to  the  Privy  Coun- 
cil, when  the  appeal  was  allowed  and  the  judgment  of  the  Supreme 
Court  reversed.    On  an  action  brought  therefor  : 

Held,  by  Hagarty,  C.  J.,  that  the  company  were  entitled  to  recover  back 
the  moneys  so  paid  out  of  Court  on  the  Judge's  order  for  principal  and 
interest,  with  interest  thereon  from  that  payment  at  six  per  cent.  ;  and 
also  all  sums  paid  for  costs,  but  without  interest. 

On  the  9th  of  October,  1878,  the  defendant  Parsons 
recovered  a  judgment  against  the  plaintiffs  in  the  then 
Court  of  Queen's  Bench  for  the  sum  of  $2,942.57  damages, 
interest,  and  costs.  The  plaintiffs  appealed  from  the  judg- 
ment, reported  in  43  U.  C.  E,.  261,  discharging  a  rule  nisi 
to  set  aside  a  verdict  and  to  enter  a  nonsuit,  to  the  Court 
of  Appeal.  The  Court  of  Appeal  dismissed  the  appeal,  with 
costs  :  4  App.  R.  96.  They  then  appealed  to  the  Supreme 
Court  of  Canada,  by  whom  the  appeal  was  also  dismissed, 
with  costs  ;  4  Sup.  Ct.  R.  215. 

The  plaintifis  thereupon  obtained  special  leave  to 
appeal  from  the  judgment  to  the  Privy  Council  ;  and 
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on  the  29th  of  November,  1881,  it  was  ordered  by  the 
Privy  Council  that  the  judgment  for  the  defendant  Parsons 
should  be  reversed,  and  a  nonsuit  entered,  L.  K.  7  App. 
Cas.  96.  Accordingly,  on  the  23rd  of  February,  1882,  a 
nonsuit  was  entered. 

Prior  to  the  appeal  of  the  plaintiffs  to  the  Court  of 
Appeal,  they  paid  into  Court,  as  security  for  the  amount  of 
the  judgment  entered  against  them,  as  well  as  for  interest 
and  costs,  and  also  as  security  for  the  costs  of  appeal  to 
the  Court  of  Appeal,  the  sum  of  $3,259.95,  and  afterwards, 
on  the  appeal  to  the  Supreme  Court,  they  paid  into  the 
Court  of  Appeal  the  further  sum  of  $500  as  security  for 
costs  on  the  appeal  to  the  Supreme  Court.  At  the  same 
time  an  order  was  made  in  the  Court  of  Appeal  that  the 
money  paid  into  the  Court  of  Queen's  Bench  should 
remain  there  as  "  satisfactory  security  ,"  that  if  on  appeal 
to  the  Supreme  Court  of  Canada  the  said  judgment,  or 
any  part  thereof,  be  affirmed,  "  the  appellants  will  pay  the 
amount  thereby  directed  to  be  paid,"  and  all  damages 
awarded  against  the  appellants  in  appeal. 

During  the  progress  of  the  litigation  the  defendant 
Parsons  assigned  to  the  defendants  Gurney  and  Mac- 
Pherson,  as  trustees  for  his  creditors,  all  his  interest  in  the 
moneys  in  the  action. 

After  the  judgment  of  the  Supreme  Court^of  Canada 
dismissing  the  appeal,  and  before  the  plaintiffs  had  obtained 
leave  to  appeal  to  the  Privy  Council,  all  the  defendants 
joined  in  an  application  for  payment  out  to  the  defen- 
dants Gurney  and  Macpherson  of  the  full  amount  of  the 
judgment,  interest,  and  costs,  including  the  costs  of  the 
appeal  to  the  Court  of  Appeal  and  the  Supreme  Court,  and 
an  order  was,  on  the  3rd  day  of  July,  A.D.  1880,  made  by 
Osier,  J.,  for  payment  out  of  the  sum  of  $3,653.57,  or  of 
the  whole  amount  in  Court  if  it  did  not  amount  to  that 
sum.  In  pursuance  of  this  order  the  defendants  Gurney 
and  Macpherson  received  out  of  Court  the  sum  of 
$3,574.39,  and  from  the  plaintiffs  $101.41,  making  in  all 
$3,675.80. 
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On  the  reversal  of  the  judgment  by  the  Privy  Council 
the  plaintiffs  demanded  from  the  defendants  the  amounts 
paid  to  the  defendants  Gurney  and  Macpherson,  and  on 
refusal  to  repay  the  same  brought  this  action  to  recover 
the  amounts. 

The  statements  of  claim  and  defence  contained  the  facts 
as  above  set  out,  and  the  action  was  set  down  by  way  of 
motion  for  judgment  on  the  pleadings  under  Rule  322, 
O.  J.  A. 

November  17,  1882.  /.  F.  /Smi^^/i,  for  plaintiffs.  The 
plaintiffs  having  succeeded  in  reversing  the  judgment  of 
the  Court  below,  are  entitled  to  be  placed  in  the  same 
position  as  they  would  have  been  in  had  the  judgment 
originally  been  in  their  favour  ;  they  are  therefore  entitled 
to  the  amount  they  paid  and  interest :  Rodger  v.  Comptoir 
.  D'Escompte  de  Paris,  L.  R.  3  P.  C.  465,  475.  The  action 
for  money  had  and  received  will  lie  to  recover  back  money 
paid  under  a  judgment,  which  is  afterwards  reversed  : 
Hilliard  on  Contracts,  vol.  i.,  p.  70 ;  Sessions  v.  Strachan, 
23U.  C.  R.  492. 

McCarthy,  Q.  C,  for  the  defendants  Gurney  and  Mac- 
pherson. The  plaintiffs  are  in  no  better  position  by  paying 
the  money  into  Court  than  they  would  be  had  the 
ordinary  bond  been  given.  Had  such  been  given  and 
sued  on  after  the  judgment  of  the  Supreme  Court,  the 
money  paid  under  proceedings  to  enforce  it  could  not  have 
been  recovered  back,  and  so  the  plaintiffs  in  this  case  are 
not  entitled  to  recover.  At  any  rate  they  connot  recover 
back  the  costs.  He  referred  to  Burnaby  v.  Earle,  L.  R.  9 
Q.  B.  490. 

/.  Reeve,  for  defendant  Parsons. 

November  24, 1882.  Hagabty,  C.  J. — I  am  satisfied  that 
the  plaintiffs  are  entitled  to  recover  from  defendants  the 
amount  of  money  paid  out  of  Court  to  them  under  Mr. 
Justice  Osier's  order.  This  order  was  made  after  the  Su- 
preme Court  had  confirmed  the  decisions  of  the  Courts 
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below  as  to  defendants'  right  to  recover  from  the  compan3^ 
The  money  bad  been  paid  into  Court  in  lieu  of  bonds  for 
security. 

When  the  Privy  Council  reversed  this  decision  the  whole 
foundation  of  the  defendants'  right  to  hold  this  money 
was  swept  away,  and  the  money  was  held  without  any 
consideration. 

My  only  doubt  was  as  to  the  right  of  the  plaintiffs  to 
recover  interest  on  their  money.  The  case  cited  by  Mr.  J. 
F.  Smith,  Rodger  v.  Com'ptoir  UEscom^te  de  Paris,  L. 
R.  3  P.  C.  465,  seems  directly  in  point.  A  judgment  for 
plaintiff  had  been  reversed  by  the  Privy  Council  and  a 
nonsuit  ordered  to  be  entered.  The  Privy  Council  held 
that  the  party  succeeding  in  recovering  the  judgment 
should  have  the  money  paid  on  the  judgment  below 
returned  to  him  with  interest,  as  otherwise  the  successful 
appellant  would  not  be  restored  to  all  he  had  lost  by  the 
judgment  being  reversed. 

Lord  Cairns,  at  p.  475,  points  out  very  forcibly  that  if 
interest  be  not  allowed,  "a  very  grave  injury  will  be  done 
to  the  petitioners.  They  will  by  reason  of  an  act  of  the 
Court  have  paid  a  sum  which  it  is  now  ascertained  was 
ordered  to  be  paid  by  mistake  and  wrongfully.  They  will 
recover  that  sum  after  the  lapse  of  a  considerable  time, 
but  they  will  recover  it  without  the  ordinary  fruits  which 
are  derived  from  the  enjoyment  of  money.  *  *  The 
perfect  judicial  determination  which  it  must  be  the  object 
of  all  Courts  to  arrive  at,  will  not  have  been  arrived  at, 
unless  the  persons  who  have  had  their  money  improperl}^ 
taken  from  them  have  the  money  restored  to  them  with 
interest  during  the  time  that  the  money  has  been  withheld." 

The  case  is  valuable,  apart  from  this  special  point,  as 
explanatory  of  the  position  of  an  ultimately  successful  party 
in  the  Court  of  final  resort,  and  of  his  right  to  be  restored 
to  all  he  may  have  lost  by  the  judgment  or  acts  of  any 
Court  of  first  instance  or  intermediate  appellate  Court. 

Lord  Cairns  adds,  at  page  477 :  "that  interest  should  be 
calculated  not  merely  upon  what  was  the  original  princi- 
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pal  sum,  but  upon  the  whole  sum  paid  by  way  of  principal 
and  interest  by  the  defendants  in  the  action  to  the  plain- 
tiffs. Their  Lordships  can  see  no  sound  ground  for  making 
a  distinction  in  that  gross  payment  between  the  principal 
and  the  interest."  But  the  Privy  Council  refused  to  allow 
interest  on  the  costs  paid. 

I  do  not  think  that  any  different  direction  should  be 
given  in  the  present  case,  because  the  relief  is  sought  by 
action  instead  of  by  order  of  the  Court,  as  in  the  case 
cited. 

I  presume  the  plaintiffs  proceeded  here  by  action,  as  the 
defendants  Gurney  and  Macpherson  do  not  appear  to  have 
been  made  parties  to  the  original  action. 

In  this  action  I  should  follow  the  same  rule  as  to  interest, 
as  I  think  that  in  an  ordinary  action  to  recover  back  money 
wrongfully  obtained,  interest  might  be  fairly  allowed  as 
damages.  It  has  been  the  constant  custom  for  a  jury  to 
allow  it  in  Canada. 

Draper,  C.  J.,  says  in  Michie  v.  Reynolds,  24  U.  C.  R. 
303,  310  :  It  has  been  the  practice  for  a  very  long  time 
to  leave  to  the  discretion  of  the  jury  to  give  interest 
where  the  payment  of  a  just  debt  has  been  withheld, 
and  we  can  find  no  good  reasons  to  depart  from  that 
practice." 

In  Spence  v.  Hector,  lb.  277,  281,  the  same  learned  Judge 
remarks,  that  "interest  is  in  practice  much  more  frequently 
allowed  by  our  juries  than  English  authority  would  seem 
to  warrant." 

I  do  not  consider  that  Box  v.  Provincial  Ins.  Co.,  19 
Grant  48,  affects  this  case.  ' 

On  the  whole  case  I  direct  that  the  plaintiffs  do  recover 
from  defendants  Gurney  and  Macpherson  the  money  paid 
to  them  on  the  Judge's  order  for  principal  and  interest,  with 
interest  thereon  from  that  payment  at  six  per  cent. :  that 
they  also  recover  all  sums  paid  to  them  by  the  plaintiffs  for 
costs  without  interest :  that  the  said  defendants  do  pay  the 
costs  of  this  suit  to  plaintiffs  ;  and  that  the  plaintiffs  have 
judgment  and  execution  therefor  against  them. 
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It  is  agreed  that  the  defendant  Parsons  be  discharged 
from  the  suit,  without  costs. 

I  direct  that  (if  required)  the  plaintiffs  do  return  to 
the  defendants  the  releases  given  to  them,  as  cancelled. 

Judgment  accordingly. 
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MICHAELMAS  SITTINGS,  46  YICTORIA,  1882. 

(From  November  19th  to  December  8th.) 


Present  : 

The  Hon.  Adam  Wilson,  C.  J. 
"     "   Thomas  Galt,  J. 
"     "   Featherston  Osler,  J. 


In  re  William  A.  Hall. 

Court  of  Appeal — Extradition— Court  equally  divided — Res  judicata — 
Habeas  corpus  improvidently  issued. 

On  an  appeal  to  the  Court  of  Appeal  from  the  judgment  of  the  Chancery 
Division,  refusing  a  motion  for  the  discharge  of  one  H.,  and  remanding 
him  to  custody  for  extradition  to  the  United  States,  under  the  war- 
rant of  the  County  Judge  upon  a  charge  of  forgery,  the  Court  of 
Appeal  were  equally  divided,  two  of  the  Judges  holding  that  the 
offence  charged  was,  and  two  that  it  was  not  forgery  :  and  it  appeared 
by  the  certificate  of  the  Court  that  the  appeal  was  dismissed  and  the 
judgment  of  the  Chancery  Division  affirmed.  A  writ  of  habeas  corpus 
having  been  subsequently  issued  by  order  of  a  Judge  in  Chambers, 
under  which  the  said  H.  was  brought  before  the  C.  P.  D.,  and  his  dis- 
charge moved  for  upon  the  same  ground,  that  the  offence  was  not  for- 
gery, 

Held,  that  the  matter  was  res  judicata  for  the  order  of  the  Court  of 
Appeal,  although  the  Judges  were  equally  divided  in  opinion,  was  the 
judgment  of  the  Court,  binding  not  only  upon  the  Court  appealed  from, 
but  upon  the  Appellate  Court  itself.  The  writ  was  therefore  quashed, 
as  having  been  improvidently  issued,  and  the  prisoner  remanded. 

A  WRIT  of  habeas  corpus  in  this  case  was  issued  under 
an  order  of  Cameron,  J.,  returnable  before  the  Divisional 
Court  of  the  Common  Pleas  Division;  and  a  writ  of 
certiorari  was  also  issued  to  bring  up  all  the  papers  and 
proceedings  in  the  case  before  the  said  Court. 

On  December  8th,  1882,  at  the  sittings  of  the  said  Divi- 
sional Court,  the  prisoner,  William  A.  Hall,  was  brought  into 
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Court  in  pursuance  of  the  said  writ  of  habeas  corpus,  in 
charge  of  the  keeper  of  the  gaol  of  the  county  of  York. 

Murphy,  for  the  prisoner,  thereupon  moved  that  the 
writ  of  habeas  corpus  and  the  return  thereto,  as  also  the 
writ  of  certiorari  and  all  the  papers  and  proceedings 
brought  up  in  pursuance  thereof,  be  filed,  and  that  the 
prisoner  be  discharged  from  custody,  upon  the  ground  that 
the  offence  of  which  he  was  accused  was  not  forgery 
within  the  meaning  of  the  Extradition  Treaty  with  the 
United  States. 

Fenton,  for  the  State  of  New  Jersey,  objected  to  the 
filing,  on  the  ground  that  the  writ  had  been  improvidently 
issued,  the  same  matter  having  been  already  adjudicated 
by  the  Court  of  Appeal.  [Wilson,  C.  J. — On  what  material 
do  you  base  your  objection  ?]  Fenton. — On  the  material 
contained  in  the  return  to  the  said  writs,  and  the  papers 
and  proceedings  brought  up.  [Wilson,  C.  J. — If  you  base 
your  objection  on  such  material  we  shall  have  to  look  at 
the  papers,  and  it  will  be  necessary  to  file  them.]  Fenton 
then  assented  to  the  filing,  and  the  papers  were  accord- 
ingly filed. 

The  return  made  to  the  said  writ  shewed  that  the 
prisoner  was  detained  in  custody  under  a  warrant  under 
the  hand  and  seal  of  the  Judge  of  the  County  Court  of 
the  County  of  York;  the  order  of  re-commitment  under 
the  hand  of  Mr.  J ustice  Osier,  a  Judge  of  the  High  Court 
of  Justice;  the  judgment  and  order  of  the  Chancery 
Division  of  the  High  Court  of  Justice,  and  the  order  made 
on  appeal  therefrom  by  the  Court  of  Appeal  for  Ontario, 
which  warrant  and  orders  were  annexed  to  the  said  return, 
and  under  which  the  said  prisoner  was  to  remain  in  safe 
keeping  until  surrendered  according  to  the  stipulation  of 
the  treaty  between  Her  Majesty  and  the  United  States  of 
America  for  the  apprehension  and  surrender  of  certain 
offenders,  or  until  he  be  delivered  by  warrant  under  the 
hand  and  seal  of  His  Excellency  the  Governor-General  of 
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the  Dominion  of  Canada  to  the  person  or  persons  author- 
ized to  receive  the  said , prisoner  in  the  name  and  on  behalf 
of  the  said  United  States,  to  be  tried  for  the  crimes  of 
forgery  and  utterance  of  forged  paper,  committed  at  the 
city  of  Newark,  in  the  State  of  New  Jersey,  within  the 
jurisdiction  of  the  United  States  of  America,  of  which  the 
said  prisoner  stands  accused. 

The  warrant  of  the  Judge  of  the  County  Court  of  the 
County  of  York  recited  the  forgery,  which  consisted  in 
altering  the  figures  of  cash  received  in  the  cash  account 
book  of  the  comptroller  of  the  city  of  Newark,  from 
$562.32  to  $362.32,  on  18th  March,  ^881,  with  intent  to 
defraud.  The  order  of  Mr.  Justice  Osier  recommitted  the 
prisoner  for  extradition  upon  such  charge,  holding  that 
the  act  charged  was  forgery. 

The  Chancery  Divisional  Court,  also  held  that  the 
offence  was  forgery  within  the  Treaty,  and  the  order 
of  such  Divisional  Court  concluded  as  follows: — "It  is 
ordered  that  the  said  motion  for  the  discharge  of  the  said 
William  A.  Hall  be  and  the  same  is  hereby  refused,  and 
that  the  said  William  A.  Hall  be  remanded  to  the  custody 
again  upon  the  said  two  warrants ; "  that  is,  of  the  Judge 
of  the  County  Court  and  of  Mr.  Justice  Osier.  And  the 
warrant  and  orders  were  ordered  to  be  taken  off  the  files 
and  returned  to  the  keeper  of  the  common  gaol,  and  the 
other  papers  to  be  returned  to  the  Judge  of  the  County 
Court. 

And  the  certificate  of  the  Court  of  Appeal  was  as  fol- 
lows : 

"In  the  Court  of  Appeal  for  Ontario. 

**  Friday  tlie  first  day  of  December,  1882.  In  the  matter  of  the  extra- 
dition of  William  A.  Hall. 

' '  This  is  to  certify  that  upon  the  appeal  unto  this  Court  of  William  A . 
Hall,  a  prisoner  in  custody  of  the  keeper  of  the  common  gaol  of  the 
County  of  \  ork,  at  Toronto,  in  the  said  county,  from  the  judgment  and 
order  of  the  Chancery  Division  of  the  High  Court  of  Justice  for  Onta- 
rio, bearing  date  the  twenty-fourth  day  of  November  last,  whereby  the  said 
William  A.  Hall,  a  person  then  restrained  of  his  liberty  within  Ontario, 
and  brought  before  such  Divisional  Court  in  term  time,  upon  a  writ  of 
.habeas  corpus,  was  remanded  to  custody  again  in  the  said  common  gaol 
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upon  the  original  warrant  of  commitment,  dated  28tli  June  last,  under  the 
hand  and  seal  of  Kenneth  Mackenzie,  Esq.,  the  Judge  of  the  County 
Court  of  the  County  of  York,  and  also  upon  the  order  of  recommitment 
dated  Sth  July  last,  under  the  hand  of  the  Honorable  Featherston  Osier, 
one  of  the  Justices  of  the  said  High  Court,  the  said  warrant  of  commit- 
ment and  order  of  recommitment  commanding  and  ordering  that  the  said 
William  A.  Hall  should  be  committed  to  the  custody  of  the  said  keeper  of 
the  said  common  goal,  there  to  remain  and  be  safely  kept  until  surrendered 
according  to  the  stipulation  of  the  treaty  between  Her  Majesty  and  the 
United  States  of  America,  for  the  apprehension  and  surrender  of  cer- 
tain oflfenders,  or  until  he  be  delivered  by  warrant  under  the  hand  and 
seal  of  His  Excellency  the  Governor  General  of  Canada,  ordering  the  said 
William  A.  Hall  to  be  delivered  to  the  person  or  persons  authorized  to 
receive  the  said  William  A.  Hall  in  the  name  and  on  behalf  of  the  said 
United  States,  to  be  tried  for  the  crimes  of  forgery  and  utterance  of  forged 
paper,  committed  at  the  city  of  Newark,  in  the  State  of  New  Jersey, 
within  the  jurisdiction  of  the  said  United  States,  of  \a  hich  the  said  William 
A.  Hall  stands  accused,  or  until  he  be  discharged  according  to  law.  Upon 
reading  the  said  writ  of  habeas  corpm^,  the  return  thereto  and  the  said 
warrant  of  commitment,  order  of  recommitment,  and  all  and  singular  the 
information,  depositions,  exhibits,  evidence,  and  other  proceedings  returned 
to  and  had  before  the  said  Divisional  Court,  certified  under  the  seal  thereof 
unto  this  Court,  and  upon  hearing  counsel  as  well  for  the  said  William  A. 
Hall,  as  for  the  authorities  of  the  said  State  of  New  Jersey,  this  Court  was 
pleased  to  direct  that  the  matter  of  the  said  appeal  should  stand  over  for 
judgment,  and  the  same  having  come  on  this  day  for  judgment. 

"  It  was  ordered  and  adjudged  by  this  Court,  that  the  said  appeal 
should  be  and  the  same  was  dismissed,  and  that  the  said  judgment  and 
order  of  the  said,  the  Chancery  Division  of  the  High  Court  of  Justice 
tice  for  Ontario  therein  complained  of  should  be  and  the  same  was 
afnrmed. 

"And  it  was  further  ordered  that  the  said  warrant  of  commitment, 
and  order  of  recommitment,  and  order  of  the  said  Chancery  Division  be 
taken  off  the  files  of  this  Court  and  returned  to  the  said  keeper  of  the 
said  common  gaol. 

' '  And  it  was  further  ordered  that  all  and  singular  the  information 
deoositions,  exhibits,  evidence,  and  other  proceedings  certified  as  afore- 
said unto  this  Court  be  returned  to  the  Judge  of  the  said  County  Court, 

[L.  S.]  (Signed)       "A.  Grant, 

"  Registrar.'' 

Murphy,  on  behalf  of  the  prisoner,  then  moved  that  the 
said  William  A.  Hall  be  discharged  from  custody  on  the 
ground  that  he  was  illegally  imprisoned,  because  the  charge 
upon  which  he  was  detained  was  not  an  act  of  forgery. 

Fenton,  contra.    The  prisoner  is  precluded  from  dis- 
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cussing  the  merits  of  the  case  because  it  is  res  judi- 
cata, and  such  adjudication,  that  of  the  Court  of  Appeal, 
is  binding  not  only  upon  this  Court  but  upon  the  Court 
of  Appeal  itself,  and  all  other  subordinate  tribunals.  He 
stated  he  was  willing  to  admit  that  the  judgment  of 
affirmance  by  that  Court  of  the  judgment  of  the  Chan- 
cery Divisional  Court,  was  given  upon  an  equal  division 
of  opinion  of  the  Judges  in  appeal. 

Murphy.  In  consequence  of  the  division  of  opinion  in  the 
Court  of  Appeal  there  was  not  and  there  could  not  be  a 
judgment  of  any  kind  given,  and  although  the  Court  dis- 
posed of  the  case,  it  was  not  by  any  proceeding  which  was 
binding  upon  the  Court  itself,  or  upon  any  inferior  tri- 
bunal. And  it  could  not  at  any  rate  be  considered  to  be 
binding  in  a  criminal  case,  where  every  presumption  w^as 
made  in  favour  of  the  accused.  He  said  he  had  no 
authorities  to  refer  to. 

Fenton,  contra,  was  not  called  upon  by  the  Court. 

Judgment  was  reserved  until  the  following  day. 

December,  9,  1882.  Wilson,  C.  J. — Upon  the  proceed- 
ings and  facts  referred  to  we  are  called  upon  to  hear  the 
case,  and  to  adjudicate  upon  it  as  if  it  had  never  been 
before  the  Court  of  Appeal,  because  it  is  said  no  final  or 
binding  judgment  was  given  by  that  Court,  as  the  four 
Judges  who  constituted  it  were  equally  divided  in  their 
opinion  upon  the  question  whether  the  charge  of  forgery 
made  against  the  prisoner  was  an  act  of  forgery  or  not. 

If  the  way  in  which  the  case  was  disposed  of  in  the 
Court  of  Appeal  be  not  a  judgment  binding  upon  the 
parties,  the  prisoner  has  then  the  right  to  appeal  to  this 
Court,  because  he  has  opposed  to  him  merely  the  judgment 
of  my  brother  Osier,  while  sitting  in  Chambers,  and  of 
the  Chancery  Divisional  Court,  and  by  neither  of  these 
judgments  is  the  prisoner  concluded  in  a  proceeding  of  this 
kind  from  applying  again  to  a  Court  of  co-ordinate  juris- 
diction, which  the  Chancery  Divisional  Court  is. 

The  questions  then  are,  whether  the  Court  of  Appeal 
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pronounced  a  binding  and  final  decision  in  this  matter, 
and  if  it  did,  what  that  decision  is  ? 

According  to  the  authorities,  both  in  England  and  the 
United  States,  the  Court  of  Appeal  did  pronounce  an  abso- 
lute and  binding  judgment  as  against  the  parties  to  such 
proceeding,  and  according  to  the  decision  of  the  highest 
Court  of  Judicature  in  England,  the  Court  of  Appeal  pro- 
nounced a  judgment  binding  and  final,  not  only^upon  and 
against  the  parties  to  the  proceedings,  but  binding  and 
final  upon  and  against  all  others,  and  constituting  a  pre- 
cedent to  be  followed  in  all  future  cases  by  that  Court  and 
by  all  other  Courts  whose  judgments  it  has  the  power  to 
review.  And  the  nature  of  that  judgment  is  in  tb is  case 
an  affirmance  of  the  judgment  of  the  Chancery  Divisional 
Court,  whose  judgment  was  then  nnder  review  in  appeal, 
which  was  a  judgment  adverse  to  the  prisoner,  that  is,  that 
the  offence  with  which  he  was  charged  was  an  act  of 
forgery. 

The  case  of  Durant  v.  Essex  Co.,  7  Wall.  107,  (1868,) 
shews  the  judgment  of  the  Superior  Court  of  the  United 
States  upon  appeals  and  writs  of  error  brought  before 
them  is  binding  and  conclusive  upon  the  parties  to  such 
proceedings  when  the  Judges  of  that  Court  are  divided 
in  opinion  upon  the  merits,  or  law  of  the  case. 

I  need  not  copy  the  language  set  out  in  the  report.  It 
is  sufficient  to  say  it  is  quite  clear  and  express  to  the  effect 
I  have  stated  it. 

The  learned  Judge  who  delivered  the  opinion  of  the 
Court  in  that  case  stated,  (unnecessarily  for  the  decision  of 
the  case,)  that  the  statement  which  accompanies  the  judg- 
ment, that  such  judgment  was  given  by  a  divided  Court, 
was  intended  *'  to  explain  the  absence  of  any  opinion  in 
the  cause,  and  prevents  the  decision  from  becoming  an 
authority  for  other  cases  of  like  character." 

That  opinion  cannot  be  of  any  benefit  to  the  prisoner,  as 
he  is  a  party  to  the  proceedings  which  were  in  appeal,  and 
is  within  the  very  terms  of  the  adjudication  pronounced 
by  the  Court. 
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But  the  decision  that  the  technical  judgment  of  a 
divided  Court  is  binding  only  upon  the  parties  directly 
affected  by  it,  and  that  such  judgment  does  not  bind 
the  '  Court  itself  in  other  cases  and  between  other  parties,^ 
is  not  in  accordance  with  English  law,  as  the  case  of 
Beamish  v.  Beamish,  in  9  H.  L.  Cas.  274,  and  in  8  Jur. 
iS^.  S.  770,  very  plainly  shews. 

In  that  case  Regina  v.  Millis,  10  CI.  &  F.  534,  in  which 
latter  case  the  House  of  Lords  was  equally  divided,  was 
commented  upon.  The  Lord  Chancellor,  (Campbell,)  at 
p.  783,  of  the  Jurist  report,  and  see  5  H.  L.  Cas.,  p.  538,  said  : 
"  If  it  were  competent  to  me  I  would  now  ask  your  Lord- 
ships to  reconsider  the  doctrine  laid  down  in  Regina  v. 
Millis,  *  *  as  *  *  the  members  of  this  house  who 
heard  the  argument  and  voted  on  the  question,  '  that  the 
judgment  appealed  against  be  reversed,'  were  equally 
divided;  so  that  the  judgment  *  *  was  only  pronounced 
on  the  technical  rule  of  your  Lordships'  House,  that  where 
upon  a  division  the  numbers  are  equal  semper  proesumitur 
pro  negante.  But  it  is  my  duty  to  say  that  your  Lordships 
are  bound  by  this  decision  as  much  as  if  it  had  been 
pronounced  nemine  dissentiente,  and  that  the  rule  of  law 
which  your  Lordships  lay  down  as  the  ground  of  your 
judgment,  sitting  judicially,  as  the  last  and  Supreme  Court 
of  Appeal  for  this  empire,  must  be  taken  for  law  until 
altered  by  Act  of  Parliament."  See  also  Baker  v.  Lee,  8  H. 
L.  Cas.  495,  512. 

The  case  of  Regina  v.  Millis  was'  expressly  decided  upon 
the  maxim  already  mentioned  :  semper  ptrcesumitur  pro 
negante,  which  prevails  in  and  applies  to  every  appellate 
Court. 

In  a  Court  of  the  first  instance,  when  there  is  no  appeal, 
as  was  the  rule  when  there  was  a  special  case  in  place  of  a 
verdict,  or  when  the  verdict  was  taken  subject  to  points 
reserved  for  the  Court,  there  could  be  no  judgment  given 
of  any  kind  if  the  Judges  were  equally  divided  in  opinion^ 

For  that  reason  special  verdicts  w^ere  generally  given,  or 
the  parties  by  consent  turned  the  special  case  into  a  special 
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verdict  to  enable  the  cause  to  be  carried  to  the  Exchequer 
Chamber,  or  to  the  House  of  Lords. 

On  this  point  I  refer  to  the  case  of  the  Northern  R.  W. 
Co.  V.  the  Concord  R  W.  Co.,  50  New  Hamp.  166,  (1870,) 
and  to  the  numerous  authorities  there  mentioned. 

The  like  rule,  semper  prcesumitur  pro  negante,  applies  to 
an  appellate  Court,  although  not  the  highest  Court.  As  in 
Hickman  v.  Cox,  in  the  Ex.  Ch.,  3  C.  B.  N.  S.  523,  where 
the  Judges  of  the  Exchequer  Chamber  being  equally- 
divided,  "  the  appeal  failed,  and  the  judgment  of  the  Com- 
mon Pleas  so  far  remained  undisturbed;"  and  the  head  note 
is  "  there  was  a  sufficient  affirmance  of  the  judgment  of  the 
Court  below  to  justify  an  appeal  under  the  C.  L,  P.  Act, 
17  &  18  Vic.  ch.  125,  to  the  House  of  Lords." 

In  iMollett  V.  RoUnson,  L.  R.  5  C.  P.  646,  657,  the 
Court  of  Common  Pleas  was  equally  divided.  The  rule 
dropped,  but  it  was  considered  as  discharged  for  the  pur- 
pose of  an  appeal.  In  the  Exchequer  Chamber,  L.  R.  7  C. 
P.  84,  the  Judges  were  also  equally  divided,  "the  judj?- 
ment  of  the  Court  below  discharging  the  rule  was  affirmed 
and  in  L.  R.  7  H.  L.  802,  the  judgments  of  the  Common 
Pleas  and  of  the  Exchequer  Chamber  were  reversed.  See 
Levi  V.  Green,  4  Jur.  N.  S.  86,  1  W.  R.  80 ;  Burnett  v. 
Allen,  4  Jur.  N.  S.  488 ;  Cockle  v.  London  and  South 
Eastern  R.  W.  Co.,  L.  R.  5  C.  P.  457. 

In  some  cases  a  Court  may  not  be  disposed  to  follow  the 
technical  decision  of  a  Court  of  co-ordinate  j  arisdiction,  as 
was  stated  by  Lord  Kenyon,  in  Milner  v.  Milner,  3  T.  R. 
627,  at  p.  631  ;  and  by  Lord  Ellenborough,  C.  J.,  in  The 
King  v.  Corporation  of  Bath,  14  East  609,  at  p.  621 ;  but 
that  can  never  warrant  a  Court  in  disregarding  the  tech- 
nical judgment  of  a  higher  Court  in  appeal  or  otherwise. 

In  th.Q  Attorney -General  v.  Dean  and  Canons  ofWindsor, 
8  H.  L.  Cas.  869,  at  p.  391,  the  Lord  Chancellor,  (Campbell,) 
(I860,)  expressed  himself  strongly  on  the  subject  that  cases 
in  the  House  of  Lords  in  which  the  Lords  are  equally 
divided  are  binding  not  only  upon  inferior  tribunals,  but 
upon  the  House  itself  ;  and  that  opinion,  as  has  been  stated, 
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was  expressed  in  equally  strong  language  in  the  case  of 
Beamish  v.  Beamish,  before  referred  to. 

I  desire  also  to  refer  to  the  following  case,  (just  shewn  to 
me  by  my  brother  Osier.)  It  is  Smith's  Case,  11  Ch.  D.  579, 
in  w^hich  Baggallay,  L.  J.,  at  p.  593,  said:  "The  first"  question 
"  is,  whether  the  Court  of  Appeal,  as  at  present  constituted, 
is  bound  by  the  decisions  given"  in  two  prior  decisions  in 
appeal  which  he  mentions.  "Now,  with  regard  to  the  first 
question,  the  answer  generally  would  certainly  be,  that 
the  Court  as  now  constituted  is  bound  by  the  previous 
decisions  of  the  same  Court.  But  I  am  far  from  saying 
that  there  are  not  exceptional  circumstances  under  which 
the  Court  would  not  necessarily  be  so  bound.  I  may  men- 
tion, by  way  of  illustration,  a  case  in  which  a  decision  has 
been  very  recent,  and  the  circumstances  connected  with  it 
shew  that  it  w^as  not  very  fulh^  considered.  Again,  where 
doubts  are  entertained  by  one  or  more  of  the  Judges  who 
had  taken  part  in  such  decision  ;  and  thirdly,  though  more 
rarely,  where  there  is  a  concurrence  of  opinion  outside  the 
members  of  the  Court  so  constituted,  to  the  effect  that 
the  decision  was  one  which  could  not  be  supported; 
but,  in  my  opinion,  none  of  those  reasons  apply  in  the 
present  case."  And  at  page  595  he  added  :  "Even 
in  cases  coming  within  any  of  the  above  classes,  it  is 
not  the  practice  of  the  Court  to  overrule  the  decisions 
of  the  same  Court,  happening  to  be  differently  consti- 
tuted, without  the  assistance  of  an  additional  number  of 
Judges." 

Bramwell,  L.  J.,  at  p.  596,  expressed  himself  differently. 
He  said :  "  I  should  not  like  to  say  that  the  decision 
•of  a  Court  of  co-ordinate  jurisdiction  ought  to  be  over- 
ruled on  all  the  grounds  put  by  Lord  Justice  Baggallay. 
Where  a  decision  has  been  founded  on  a  manifest  error, 
such  as  overlooking  an  Act  of  Parliament,  or  a  previous 
decision,  or  some  undeniable  fact,  and  perhaps  in  other 
cases,  it  may  be  right  to  overrule  it ;  but  as  a  general  rule 
it  is  much  better  that  the  Court  should  follow  the  decisions 
of  Courts  of  co-ordinate  jurisdiction,  leaving  it  to  a  higher 
Court  to  set  them  right  if  they  are  wrong." 
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In  the  case  In  re  Moseleys  Trusts,  11  Ch.  D.  555,  the 
Lords  Justices  at  pp.  558,  559,  express  themselves  very 
plainly  the  other  way. 

The  course  now  pursued  in  this  case  is  to  bring  the  same 
matter  and  between  the  same  parties  before  the  same 
Court  of  Appeal  a  second  time,  although  it  may  result  in 
like  manner  as  the  first  appeal.  And  it  follows,  if  such  a 
course  can  be  taken,  the  cause  can  be  brought  up  a  third 
time,  or  any  number  of  times,  which  would  be  a  manifest 
absurdity. 

The  case  of  Durant  v.  Essex  Co.,  7  Wall.  107,  before- 
mentioned,  was  a  case  exactly  like  the  present. 

In  that  case  the  plaintiff  filed  his  bill  in  the  Circuit 
Court  for  the  District  of  Massachusetts,  which  was  dis- 
missed. He  appealed  to  the  Supreme  Court  of  the  United 
States,  when,  the  Judges  being  equally  divided,  the  Court 
"  in  conformity  with  the  practice  in  such  cases,  ordered 
that  the  decree  of  the  Court  below  be  afiirmed  with  costs." 

The  complainant  conceiving  there  had  been  no  judg- 
ment given  by  the  Supreme  Court,  as  the  Judges  were 
equally  divided  in  opinion,  filed  another  bill  in  the  Court 
below  for  the  same  relief  as  he  had  prayed  for  in  his 
former  bill.  The  defendant  pleaded  to  the  second  bill 
the  adjudication  of  the  Supreme  Court,  alleging  the  case 
had  in  that  Court  been  heard  and  disposed  of  upon 
the  merits  as  before  stated,  upon  which  the  Court  below 
dismissed  the  second  bill,  with  costs.  The  complainant 
then  carried  his  second  cause  to  the  Supreme  Court,  when 
that  Court  gave  judgment  as  before  stated,  that  the  former 
disposal  of  the  case  when  the  Judges  were  equally  divided, 
was  "  as  conclusive  and  binding  in  every  respect  upon  the 
parties  as  if  it  had  been  rendered  upon  the  concurrence  of 
all  the  Judges  upon  every  question  involved  in  the  case." 

The  propositions  which  these  cases  establish  are  : 

1.  That  in  Courts  of  the  first  instance,  from  which  there 
is  no  appeal  on  the  particular  subject  adjudicated  upon, 
there  can  be  no  judgment  when  the  Judges  are  equally 
divided. 
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2.  In  Courts  of  the  first  instance,  from  which  an  appeal 
lies,  but  no  appeal  is  brought,  the  case  is  not  always 
looked  upon  as  entitled  to  i§o  much  weight  when  the  Judges 
are  equally  divided,  as  when  they  are  unanimous.  It  is 
the  same  when  the  Court  is  divided,  although  not  equally. 

3.  In  Courts  of  the  first  instance,  when  the  Judges  are 
equally  divided  upon  a  rule  to  shew  cause,  the  rule,  instead 
of  being  allowed  to  drop,  will  be  considered  to  be  dis- 
charged for  the  purpose  of  an  appeal. 

In  other  cases,  as  upon  a  demurrer,  there  can  be  no  judg- 
ment unless,  as  is  usually  the  case,  one  of  the  Judges  with- 
draws his  opinion  to  enable  an  appeal  to  be  brought. 

4.  In  an  intermediate  court  of  appeal,  such  as  the  Court 
of  Exchequer  Chamber  was  in  England,  and  as  our  Court 
of  Appeal  IS  here,  [in  cases  other  than  those  relating  to 
extradition,]  if  the  Judges  are  equally  divided  in  opinion 
the  judgment  of  the  Court  below  is  affirmed,  according 
to  the  rule  semper  prcesumitur  pro  negante. 

5.  In  such  last  mentioned  case  such  affirmation  is  binding 
not  only  upon  the  Court  appealed  from  but  upon  the 
appellate  Court,  and  in  all  other  cases  of  the  like  nature, 
and  between  all  other  parties,  so  long  as  such  judgment, 
technical  or  otherwise,  remains  unreversed. 

6.  The  like  rule  prevails  in  Courts  of  the  highest  juris- 
diction, as  in  the  House  of  Lords,  or  as  regards  ourselves 
in  the  Privy  Council  or  Supreme  Court,  as  the  case  may  be. 

We  entertain  no  doubt  that  the  disposal  of  the  case  by 
the  Court  of  Aj)peal  on  appeal  from  the  unanimous  judg- 
ment of  the  Chancery  Divisional  Court  was  and  is  a  judg- 
ment of  the  Court  of  Appeal,  and  that  such  judgment  was 
and  is  an  affirmance  of  the  judgment  of  the  Chancery 
Divisional  Court,  and  that  such  judgment  of  affirmance  by 
the  Court  of  Appeal,  although  the  Judges  of  it  were 
equally  divided,  is  binding  and  conclusive  so  long  as  it 
stands,  not  only  upon  all  Courts  and  Judges  whose  judg- 
ments may  be  reviewed  in  that  Court,  but  upon  the  Court 
of  Appeal  itself. 

We  are,  therefore,  led  to  the  conclusion  that  the  writ 
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which  was  issued  under  the  common  law,  and  not  under 
the  81  Car.  II.  ch.  2,  although  it  purports  to  be  issued 
under  the  statute,  Ex  parte  Bassett,  6  Q.  B.  481,  whatever 
bearing  that  may  have  upon  the  case,  was  improvidently 
issued.  The  Judge  was  not  bound  to  issue  it  without 
being  fully  satisfied  the  prisoner  had  made  out  a  sufficient 
case  to  entitle  him  to  the  benefit  of  the  writ,  and  such  a 
case  was  not  and  could  not  be  made  out  when  the  only 
ground  for  his  application  was  that  the  act  charged  upon 
him  was  not  an  act  of  forgery,  while  the  Chancery 
Divisional  Court  and  the  Court  of  Appeal  had  in  law 
expressly  decided  the  act  charged  was  and  is  a  forgery 
for  which  he  was  by  law  subject  to  be  surrendered  to  the 
authorities  of  the  United  States  to  answer  for  such  act  of 
forgery. 

We  therefore  quash  the  writ,  and  remand  the  prisoner 
to  the  custody  from  which  he  was  brought,  to  abide  any 
order  which  may  be  made  against  him  for  his  surrender 
under  the  Extradition  Act  and  Treaty. 

OsLER,  J. — The  return  to  the  writ  of  habeas  corpus, 
under  which  the  prisoner  has  been  brought  before  us, 
shews  that  a  similar  writ  was  issued,  returnable  before  the 
Divisional  Court  of  the  Chancery  Division  of  the  High 
Court,  which  Court,  after  argument,  refused  his  discharge, 
and  remanded  him  into  his  present  custody  for  extradition 
under  the  warrant  of  the  Judge  of  the  County  Court  of 
the  County  of  York :  that  the  decision  of  the  Divisional 
Court  was  appealed  from  to  the  Court  of  Appeal  for 
Ontario,  the  Court  of  last  resort  "  in  habeas  corpus  matters 
arising  out  of  any  claim  for  extradition  made  under  any 
treaty" — see  39  Vic.  ch.  26,  sec.  31,  D.  ;  and  that  the  last 
mentioned  Court  dismissed  the  appeal  and  affirmed  the 
judgment  of  the  Divisional  Court,  so  that  the  cause  of  the 
prisoner's  detention  has  already  been  adjudicated  upon  by 
the  final  Court  of  Appeal. 

Notwithstanding  this,  Mr.  Murphy  now  asks  us  to  enter- 
tain another  application  for  his  discharge  from  a  custody 
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solemnly  declared  by  the  deliberate  judgment  of  that  Court 
to  be  a  lawful  custody,  contending  that  we  are  not  bound 
by  the  judgment,  because  the  Court  which  pronounced 
it  was  exually  divided  in  opinion,  so  that  the  judgment 
appealed  from  stood  affirmed  because  of  the  rule  presumitur 
pro  negante. 

No  authority  was  cited  in  support  of  this  contention, 
which  cannot  be  maintained  for  a  moment.  The  Court  of 
Appeal  itself,  and  a  fortiori  this  Court,  is  as  much  bound 
by  such  a  judgment  where  the  same  facts  are  again 
brought  into  question,  as  if  the  Court  had  been  unanimous, 
as  the  authorities  referred  to  by  the  Chief  Justice  shew. 
It  would  be  a  scandal  to  the  administration  of  justice, 
and  notably  so  in  a  case  of  this  kind,  if  the  rule  were 
otherwise. 

I  refer  to  the  following  authorities :  In  re  Moseley's 
•Trusts,  11  Ch.  D.  C.  A.  555,  558;  South  Durham  Colliery 
Co.,  Smith's  Case,  lb.,  p.  579 ;  Caledonian  R.  W.  Co.  v. 
Walker,  7  App.  Cas.  at  p.  275,  per  Lord  Selborne,  C. ; 
Catherwood  v.  Caslon,  13  M.  &  W.  261,  264,  per  Parke, 
B.;  Regina  v.  Mainwaring,  7  Cox  C.  0.  192,  2  Jur.  N.  S. 
1236  (1856);  Beamish  v.  BeamAsh,  9  H.  L.  Cas.  274  (1861) ; 
Thomson  v.  Leach,  20  C.  P.  241. 

On  the  ground,  then,  that  the  whole  question  is  now  res 
judicata,  a  fact  which  we  were  informed  was  advisedly 
omitted  to  be  brought  to  the  notice  of  the  learned  Judge 
who  granted  the  writ,  I  am  of  opinion  that  the  writ  was. 
improvidently  issued,  and  ought  to  be  quashed. 

Galt,  J.,  concurred. 

Prisoner  remanded. 
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Cook  v.  Peter  Grant. 

Evidence — Corroboration  of  intereMcd  part)/ — Express  trust — Statute  of 
Limitations — i?.  aS'.  0.  ck.  62,  sec.  10. 

"V\Tien  each  item  in  an  account  against  the  estate  of  a  deceased  person  is 
an  independent  transaction,  and  constitutes  a  separate  independent 
cause  of  action,  to  satisfy  the  statute  R.  S.  0.  ch.  62,  sec.  10,  some 
essential  corroboration  of  the  interested  party's  evidence  must  be 
adduced  as  to  each  item. 

The  plaintiff  claimed  to  recover  against  the  defendant  as  administrator  of 
his  deceased  brother,  W.  G.,  two  sums,  one  of  |S00,  which  she  alleged 
W.  G.  received  for  her  from  another  brother,  S.  G. ,  also  deceased  ;  and 
the  other  of  $1,500,  which  she  alleged  W.  G.  promised  to  leave  her  in 
consideration  of  her  remaining  with  him,  taking  care  of  and  managing 
his  house,  as  long  as  he  lived. 

As  to  the  SSOO,  the  plaintiff 's  evidence  was  held  to  be  sufficiently  cor- 
roborated by  the  evidence,  set  out  below,  within  the  meaning  of  the 
statute. 

As  to  this  claim  it  was  objected  that  evidence  was  admitted  of  statements 
made  by  S.  G.  of  the  amount  he  intended  leaving  the  plaintiff.  The 
objection  was  first  taken  during  the  examination  of  a  witness,  C.,  after 
the  plaintiff  had  been  examined  and  cross-examined  as  to  such  state- 
ments without  objection. 

Held,  that  no  substantial  wrong  or  miscarriage  was  occasioned  by  the 
admission  of  G.'s  evidence  ;  and  therefore  under  the  0.  J.  Act,  Ilule  311, 
it  was  not  a  ground  for  a  new  trial. 

As  to  this  amount  also  the  evidence  shewed  that  S.  G.  at  the  time  of  his 
death  directed  W.  G.,  to  whom  he  left  the  rest  of  his  property,  to  pay 
the  plaintiff  the  ^800,  and  W.  G.,  after  S.  G.'s  death  informed  the 
plaintiff  that  he  was  taking  charge  of  this  money  for  her. 

Held,  that  W.  G.  was  a  trustee  for  the  plaintiff  under  an  express  trust, 
and  therefore,  that  under  the  0.  J.  Act,  sec.  17,  sub-sec  2,  the  Statute 
of  Limitations  would  not  constitute  a  bar  to  the  claim. 

As  to  the  $1,500,  no  satisfactory  corroborative  evidence  was  given. 
There  was  evidence  of  the  value  of  the  plaintiff's  services,  and  it  was 
left  to  the  jury,  without  objection,  if  they  found  there  was  no  contract, 
to  find  as  on  a  quantum  meruit.  The  jury  found  on  the  quaritum  meruit, 
with  $1,200  damao-es.  A  part  of  the  services  extended  beyond  six 
years,  but  no  application  was  made  at  the  trial  for  leave  to  plead  the 
Statute  of  Limitations  to  this  claim.  The  Court,  under  the  circum- 
stances, refused  to  grant  a  new  trial  to  enable  this  defence  to  be  set  up. 

Action  against  the  defendant  as  administrator  of  William 
Grant,  deceased. 

The  statement  of  claim  was  for  work  and  services  per- 
formed by  the  plaintiff  for  him,  and  for  money  had  and 
received  by  the  intestate  for  her  use. 

2.  The  plaintiff  had  been,  until  the  month  of  June,  1873, 
in  the  service  of  said  William  Grant  and  one  Samuel  Grant, 
his  brother,  the  uncles  of  the  plaintiff,  who  kept  house 
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together.  Previous  to  Samuel's  death  William,  who  was 
an  old  man,  and  who,  besides  being  the  owner  of  a  farm, 
possessed  considerable  personal  property,  proposed  to  plain- 
tiff  that  if  she  would  undertake  to  remain  with  him  during 
the  remainder  of  his  life  and  devote  herself  to  the  manage- 
ment of  his  household,  keeping  accounts,  &c.,  and  assisting 
him  generally  in  his  affairs,  he  would  make  adequate  and 
suitable  provision  for  her  at  his  death,  so  that  she  would 
be  comfortably  provided  for  during  the  rest  of  her  days. 

8.  The  plaintiff  accepted  this  proposal,  and  it  was  then 
agreed  between  William  Grant  and  her  that  he  should,  in 
consideration  of  the  plaintiff  so  remaining  with  him  and 
performing  such  services,  make  adequate  provision  for  her 
support  and  maintenance,  so  that  from  and  after  his  death 
she  should  not  be  obliged  to  work  for  her  living ;  and  it 
was  specially  provided  and  agreed  that  he  would  at  his 
death  leave  her  his  farm,  which  was  then  of  the  value  of 
$6,000,  in  order  to  carry  out  his  promise. 

4.  The  plaintiff  at  once  began  to  discharge  the  stipulated 
duties,  and  for  a  period  of  nine  years,  and  until  after 
William  Grant's  death,  she  discharged  them  to  his  satisfac- 
tion, entirely  devoting  herself  to  his  service  and  interest  so 
as  to  sacrifice  her  prospects  in  life,  which  in  fact  her 
agreement  with  him  involved. 

5.  William  Grant  died  suddenly,  without  making  a  will 
in  favour  of  the  plaintiff,  as  he  otherwise  would  have  done. 

6.  As  to  the  second  branch  of  the  plaintiff's  claim: 
Samuel  Grant  had  in  his  life  time  transferred  certain  per- 
sonal property  to  William  Grant  upon  trust  as  to  part 
thereof,  namely,  the  sum  of  $800,  for  the  benefit  of  the 
plaintiff ;  and  William  Grant  expressly  undertook  and 
agreed,  as  well  with  Samuel  as  with  the  plaintiff,  that  he 
would  upon  his  (William's)  demise,  or  sooner  if  the  plain- 
tiff should  so  desire  it,  pay  her  that  sum.  The  plaintiff, 
not  requiring  it,  was  content  to  allow  it  to  remain  in 
William's  hand  until  his  death. 

10.  The  plaintiff  claims  to  be  entitled  to  $6,000  as  liqui- 
dated damages,  being  the  value  of  her  services  and  claims 
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upon  the  trust  fund  as  settled  and  agreed  upon  between 
herself  and  William  Grant. 
Statement  of  defence  : 

1.  The  plaintiff's  father  and  mother  died  when  she  was 
very  young.  After  her  mother's  death  she  was  taken  care 
of  and  provided  for  by  the  defendant  (also  an  uncle)  for  a 
<jonsiderab]e  period,  and  subsequently  by  William  Grant, 
deceased,  as  a  member  of  their  respective  families,  and 
because  of  the  relationship  she  bore  to  them,  she  having 
no  home  of  her  own. 

2.  She  was  living  in  this  capacity  with  William  at  the 
time  of  his  death,  and  had  during  all  the  time  she  lived 
with  him  been  provided  for  as  though  she  had  been  his 
daughter. 

5.  By  agreement  with  him  she  was  allowed  to  receive 
for  her  own  use  the  money  arising  from  the  sale  of  all  the 
butter,  poultry  and  eggs,  produced  on  the  farm  and  not 
required  for  use  in  the  family,  and  the  plaintiff  agreed  to 
accept  and  did  accept  and  receive  it  in  full  payment  for 
her  services. 

8.  The  ao-reement  that  William  Grant  would  leave  the 
plaintiff  his  farm  is  void  under  the  Statute  of  Frauds. 

9.  While  denying  the  validity  of  the  plaintiff's  claim 
for  wages,  the  defendant  is  willing  to  allow  her  $408  in 
payment  for  services  rendered  to  William  Grant,  on  account 
of  which  he  applies  $108  received  by  the  plaintiff  and 
paid  for  her  benefit  out  of  the  estate  since  William  Grant's 
death,  and  pays  the  residue  into  Court.  And  as  a  defence 
to  any  further  claim  for  wages  the  defendant  claims  to  set 
off  $300  for  clothes  and  medical  attendance,  &c.,  provided 
by  William  Grant  for  the  plaintiff  while  she  lived  with 
him. 

10.  As  to  the  other  part  of  the  plaintiff's  claim,  the 
defendant  denies  that  William  Grant  became  trustee  for 
the  plaintiff  of  $800  or  any  other  sum. 

13.  As  to  this  sum  the  defendant  pleaded  the  Statute  of 
Limitations. 
Reply : 
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As  to  the  latter  paragraph,  that  the  statute  does  not 
apply,  the  moneys  in  question,  i.  e.,  the  $800,  being  held 
upon  an  express  trust. 

The  trial  took  place  at  Cayuga,  before  Cameron,  J.,  and 
a  jury,  at  the  Spring  Assizes  of  1882. 

It  appeared  that  the  plaintiff  had  been  left  an  orphan 
at  an  earl}-^  age,  and  had  been  brought  up  for  some  years 
with  her  grandparents  and  her  uncle  Peter  Grant,  the 
defendant,  occasionally  living  at  the  family  homestead, 
occupied  by  two  other  unmarried  uncles,  Samuel  and 
William.  In  July,  1869,  being  then  residing  with  the 
defendant,  she  went,  at  the  request  of  William  Grant,  to 
live  with  him  and  his  brother  Samuel  to  keep  house  and 
work  for  them.  She  was  then  in  her  twentj^-first  year, 
and  was  preparing  herself  for  the  profession  of  a  school 
teacher.  The  day  after  she  went  to  live  with  them  it  was 
agreed  that  she  should  have  16.00  per  month,  $4.00  to  be 
paid  to  her,  and  the  balance  kept  until  she  needed  it.  She 
remained  on  these  terms  until  her  uncle  Samuel's  death, 
which  occurred  on  the  19th  July,  1873.  He  had  been  ill 
from  the  time  the  plaintiff  went  there  and  confined  to  his 
bed  a  long  time  before  his  death,  requiring  much  care  and 
attention. 

The  plaintiff  gave  the  following  evidence  as  to  the  claim 
for  $800,  said  to  have  been  given  by  Samuel  to  William 
Grant  for  her  : 

Q.  Did  your  uncle  Samuel  make  any  agreement  with  you  or  any  oflfer 
for  your  care  and  attention  of  him?"  A.  "Yes,  he  offered  to  pay  me 
well  for  caring  for  him."  Q.  "  How  was  this  to  be  given  to  you  ?"  A. 
"  My  uncle  William  vras  to  pay  it  to  me  if  I  required  it,  or  I  was  to  get  it 
at  his  death. "  Q.  "  What  did  Samuel  say  he  would  pay  you  ?"  A.  "  He 
said  he  would  give  me  $800.  This  was  a  short  time  before  he  died.  Some 
time  before  that  he  said  he  would  give  me  $500,  and  after  that  he 
said  he  would  make  it  $800.  Q.  "  Was  he  worth  anything  at  the  time  ?" 
A.  "Yes,  he  was  worth  half  the  estate,  about  $5,000.  He  was  unmar- 
ried. He  had  no  children.  He  left  the  rest  of  his  property  to  William." 
Q.  *  *  Was  any  one  present  when  Samuel  offered  you  this  $800.  How  did 
that  occur  ?"  A.  "  William  was  sitting  by  his  bedside  a  few  days  before 
his  death.  Samuel  asked  William  if  he  thought  $800  would  pay  me  for 
the  trouble  of  taking  care  of  him.    William  said  it  would  be  enough, 
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because  he  intended  to  give  me  $500,  yes,  $800,  himself."  Q.  "How 
•were  you  to  get  this  $800?"  A.  "William  was  to  pay  it  me  when  I 
needed  it,  or  I  was  to  get  it  at  his  (William's)  death."  Q.  "Did  you 
understand  what  it  was  for  ?"  A.  "  For  nursing  him  through  his  illness." 
Q.  "Did  he  say  auything  before  he  died  as  to  how  you  were  to  receive  it  1" 
A.  "  Yes,  he  said  my  uncle  William  would  pay  it."  Q.  "Did  he  express 
any  fear  you  would  not  get  it  ?"  A.  "  Yes,  he  said  I  was  to  be  sure  and 
get  it."  Q.  "Was  there  any  reason  he  was  afraid  you  would  not  get  it  ?" 
A.  "Not  more  than  he  thought  my  uncle  might  be  taken  off  suddenly." 
Q.  "  Did  William  ever  speak  to  you  about  this  $800  after  Samuel's  death  ?" 
A.  "Yes,  often.  In  the  presence  of  others;  I  have  heard  him  speak 
of  it  before  Elizabeth  Schaiffe. " 

The  plaintiff  said  that  at  Samuel's  death  there  was  due 
her  for  wages  $4)0,  besides  the  $2  per  month  which  had 
been  kept  back.    This  was  never  paid. 

As  to  the  other  claim,  the  following  evidence  was  given 
by  the  plaintiff : 

Q.  "After  Samuel  died,  how  did  you  come  to  remain  on  with  your 
uncle  William  ?"  A.  "He  told  me  if  I  would  stay  with  him  he  did  not 
want  to  pay  me  wages  as  a  servant,  that  he  wanted  to  do  better  by  me. 
I  remained  on  in  that  way  about  two  years, "  (to  July  1875},  "Then  he  told 
me  if  I  would  stay  with  him  as  long  as  he  lived,  he  would  give  me  $1,500, 
besides  what  Samuel  left  me. "  Q.  "  Why  did  he  make  this  offer  ?"  A.  ' 'He 
thought  I  was  going  away.  He  thought  I  was  going  to  be  married."  Q. 
"  Did  you  agree  to  stay  with  him  then  ?"  A.  "I  told  him  I  would  stay 
with  him."  Q.  "  How  long  is  this  ago  ?"  A.  "  About  six  years  ago. "  Q. 
"W^hen  was  he  to  pay  you  this  $1,500?"  A.  "I  was  to  get  it  if  I 
remained  with  him  as  long  as  he  lived."  Q.  "  Have  you  remained  there 
from  that  time  till  his  death  ?"  A.  "I  never  was  a  week  away,  I 
reUed  on  the  promises  he  made  me  of  paying  this  $1,500.  I  never  received 
any  money  as  part  payment,  unless  it  was  the  money  I  took  out  of  the 
chest  when  he  gave  me  the  keys,  which  was  the  money  before  he  died.  I 
got  $68.  He  made  no  will  ;  he  often  talked  about  doing  so.  He  said  about 
five  years  ago,  he  would  divide  his  property  between  the  boy  and  me." 
(The  boy  referred  to  was  an  illegitimate  relation  who  was  living  and 
working  on  the  farm. )  Q.  "What  did  you  say  to  that?"  A.  "  I  told 
him  I  would  rather  have  the  money  he  had  promised.  I  thought  I  would 
have  trouble  from  my  uncle  if  he  gave  me  the  farm,  1  told  him  I 
would  rather  have  the  money.  Some  of  his  brothers  said  if  he  did  not 
make  the  will  to  suit  them,  they  would  try  to  break  it."  Q.  "  Did  you 
ever  agree  to  accept  the  farm  ?"    A.  "  No." 

In  cross-examination  she  said : 

"William  said  it  was  a  shame  to  keep  me  on  servant's  wages,  and  he 
said  he  would  do  better  for  me.  I  had  not  any  bargain  with  William  to 
pay  me  wages  at  that  time."    Q.  "You  expected  at  that  time  when  he 
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died  he  would  leave  you  $1,500  ?"  A.  **  He  said  if  I  stayed  with  him  till 
he  died  he  would  leave  me  $1,500  besides  what  Samuel  left  me."  Q. 
"How  did  Samuel  leave  you  anything?"  A.  "Left  it  with  William ; 
left  $800."  Q.  "Plow  did  he  leave  it ;  did  you  see  any  sum  of  $800  in 
the  house ? "  A.  "I  knew  William  had  money  of  Samuel ;  William  had 
it  in  his  hands  ;  Samuel  told  me  he  left  $800  with  William  for  me,  and 
William  told  me  he  would  pay  it  to  me, " 

The  plaintiff  admitted  that  her  uncle  William  began  to 
make  a  will  in  her  favor  of  $600.  He  was  not  in  a  fit 
condition  from  illness  to  complete  it.  She  said  that  she 
received  some  money  occasionally  from  butter  and  eggs,  but 
not  more  than  $30  per  annum. 

John  S.  Cook,  the  plaintiff's  brother,  said  : 

"I  have  often  had  conversation  with  Samuel  in  reference  to  the  plain- 
tifif.  He  always  told  me  he  was  going  to  pay  Maggie  well  for  her  kindness 
towards  him  while  he  was  sick."  Q.  "Did  he  mention  any  amount?" 
A.  "No."    Q.  "Never?"    A.  " I  don't  remember  if  he  did." 

Mr.  MacKelcan  objected  to  any  evidence  being  given  of 
statements  made  by  Samuel  as  being  at  all  evidence  against 
the  defendant. 

Q.  "  Did  you  ever  have  any  conversation  with  William  Grant?"  A. 
"Yes;  I  had  a  conversation  with  him  often.  He  often  used  to  speak 
about  Maggie,  and  about  what  Samuel  had  left  in  charge  for  her."  Q. 
"Did  he  say  what  amount?"  A.  "He  told  me  $800."  Q.  "Did  you 
have  any  discussion  about  Maggie  in  reference  to  her  position  in  life  ?  "  A. 
"  Yes  ;  I  was  there  one  time.  I  said,  'Maggie  has  not  left  you  yet ;  she 
has  not  got  married.'  He  says,  'No  ;  I  have  agreed  to  give  her  $2,000  if 
she  will  remain  with  me,  and  I  think  it  better  for  her  than  getting 
married.'"  Q.  " Was  that  the  exact  amount  he  said ? "  A,  "Yes."  Q. 
"Did  William  ever  speak  to  you  about  the  farm  in  connection  with 
Maggie?"  A.  "Yes;  once  I  believe.  He  spoke  something  about  leaving 
the  farm  with  her  and  the  boy. "  Q.  "  Did  he  say  he  was  going  to  give 
her  the  farm  ?  "  A.  "  He  did  not  say  so,  but  said  he  had  a  notion  of  it. 
He  was  a  pretty  old  man  when  he  died." 

In  cross-examination  he  said : 

"This  conversation  about  the  $2,000  was  about  five  years  ago,  sometime 
along  in  the  fall.  I  don't  know  if  it  was  after  this  he  talked  about  leaving 
the  farm  to  the  two  of  them. " 

Elizabeth  Schaiffe  said  that  she  worked  for  William  in 
1879  and  1880.  Never  heard  anything  about  wages. 
Heard  him  say  Maggie  should  have  the  place. 

Q.  "  What  else ?  "  A.  "I  heard  him  speak  about  Samuel  leaving  her 
money.    Q.  "How  much?"    A.  "I  would  not  be  sure  if  it  was  $500  or 
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$800.  This  was  in  the  last  summer  I  was  there.  He  said  he  had  the 
money  himself  keeping  it  for  Maggie."  Q.  "Did  you  ever  hear  him 
express  any  anxiety  or  any  reason  why  she  should  get  it  ? "  A.  "That  it 
was  for  waiting  on  Samuel.  He  said  he  would  see  they  should  not  cheat 
her  out  of  it." 

John  McGregor  Piatt  swore  to  a  conversation  he  had 
with  William  Grant  four  years  ago  last  January.  The 
plaintiff  was  spoken  of,  and  Grant  said,  ''Never  mind;  I 
have  made  an  agreement  with  the  girl  to  stay  with  me  and 
she  shall  not  regret  it.  I  will  make  it  all  right  with  her 
by  and  by." 

Jennie  Lyons  said  she  had  heard  a  conversation  between 
Samuel  Grant  and  the  plaintiff  not  very  long  before  his 
death,  and  heard  him  say  would  she  be  satisfied  with  $500, 
is  that  enough  ?    She  said  she  would. 

There  was  evidence  that  the  plaintiff's  services  were 
valuable  ;  one  witness  said  they  were  richly  worth  $150 
per  annum  in  addition  to  her  support. 

The  defendant,  Peter  Grant,  said  that  Samuel  had  told 
him  he  was  going  to  leave  the  plaintiff  $800. 

Several  witnesses  were  called  for  the  defence  to  prove 
that  the  plaintiff  had  on  different  occasions  admitted  that 
she  had  for  some  time  been  under  wages  at  $4  per  month, 
and  subsequently  that  her  arrangement  with  William 
Grant  was  that  she  should  have  the  proceeds  of  the  butter 
and  eggs  produced  on  the  farm  in  satisfaction  of  all  claims. 

Evidence  was  also  given  to  shew  that  her  services  were 
not  worth  as  much  as  the  plaintiff's  witnesses  had  stated, 
and  also  to  shew  that  Samuel  Grant  had  no  means  or  pro- 
perty when  he  died. 

William  Grant,  a  witness  called  for  the  defendant,  said 
that  he  had  heard  William  .Grant,  the  deceased,  say  several 
times  that  if  Maggie  would  stay  with  him  he  would  leave 
her  plenty ;  that  she  was  a  good  girl,  and  took  good  care 
of  him,  &c. 

The  jury  found  that  William  Grant  had  received  from 
Samuel  Grant  $800  for  the  plaintiff.  They  allowed  her  for 
wages  $832,  in  addition  to  the  $300  paid  into  Court,  and 
$38  taken  from  the  box,  in  all  $2,000. 
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In  the  Easter  sittings,  May  18th,  18S2,  Mao Kelcan,Q.C., 
obtained  an  order  nisi  to  s^t  aside  the  verdict,  on  several 
grounds,  which  are  referred  to  in  the  judgment. 

•In  the  same  sittings  Cattanach  and  Folinshee,  shewed 
cause. 

MacKelcan,  Q.  C,  contra. 

June  23,  1882.  Oslek,  J.— The  plaintiff  brings  this 
action  to  recover  from  the  defendant,  as  administrator  of 
his  deceased  brother,  William  Grant,  (1)  a  sum  of  $800, 
which  she  alleges  the  latter  received  for  her  from  another 
brother,  Samuel  Grant,  also  deceased ;  and  (2),  a  sum 
$1,500  which  William  Grant  promised  to  leave  to  her 
at  his  death,  in  consideration  of  the  plaintiff  remaining 
with  him  as  long  as  he  lived,  and  taking  care  of  and 
managing  his  house. 

Demands  of  this  kind  made  in  respect  of  services  per- 
formed by  one  near  relative  for  others,  and  put  forward 
at  a  time  when  those  whose  estates  are  sought  to  be 
charged  with  them  can  no  longer  give  evidence  in  respect 
of  them,  should  be  closely  scrutinized,  and  the  evidence 
carefully  weighed  before  a  recovery  is  permitted. 

In  this  case  it  is  clear  that  the  plaintiff's  services  were 
valuable,  and  that  she  was  not  to  render  them  gratui- 
tously. Her  right  to  recover,  except  as  upon  a  quantum 
meruit,  depends  to  a  great  extent  upon  her  own  evidence, 
and  the  first  question  to  be  determined  is,  whether  it  has 
been  sufiiciently  corroborated  in  accordance  with  R.  S.  O. 
ch.  62,  sec.  10,  which  provides  that  in  such  an  action  as 
the  present  the  plaintiff  shall  not  obtain  a  verdict,  judg- 
ment or  decision  on  her  own  evidence  in  respect  of  any 
matter  occurring  before  the  death  of  the  deceased  person, 
unless  such  evidence  is  corroborated  by  some  other  material 
evidence. 

The  learned  Judge  at  the  trial  ruled  that  the  plaintiff's 
evidence  as  to  both  the  items  of  the  claim  w^as  sufficiently 
corroborated,  and  this  is  one  of  the  grounds  of  misdirection 
taken  in  the  order  nisi. 
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The  anthorities  on  the  point  are  collected  and  reviewed 
and  the  rale  thus  stated  by  my  brother  Armour  in  the  recent 
case  of  Parker  v.  Parker,  32  C.  P.  113,  at  p.  128:  If  there 
is  any  evidence  adduced  corroborating  the  evidence  of  the 
interested  party  in  support  of  his  claim  or  defence  in  any 
material  particular,  it  must  be  submitted  to  the  jury  as 
sufficient  corroboration  in  point  of  law,  the  weight  to  be 
attached  to  it  in  point  of  fact  being  a  matter  for  their  con- 
sideration." 

In  McDonald  v.  McKiniion,  26  Gr.  12,  the  Chief  Justice 
of  Ontario,  then  Chancellor,  remarked,  at  p.  16,  "  with  regard 
to  corroborative  evidence  under  the  statute,  I  do  not  agree 
that  the  evidence  of  a  party  claiming  must  be  corroborated 
in  eveiy  particular.  If  it  were  so,  it  would  be  requiring  the 
party  to  establish  his  whole  case  by  independent  evidence." 

But  when  separate  and  independent  matters,  to  use  the 
term  employed  in  the  Act,  are  embraced  in  the  same  action, 
I  find  no  authority  for  the  plaintiff's  contention,  that  it  is 
only  necessary  that  her  evidence  should  be  corroborated  as 
to  one  only. 

I  agree  it  is  not  necessary  that  the  interested  party 
should  be  corroborated  upon  every  issue  raised  in  the 
cause  on  each  separate  matter,  treating  that  expression  as 
equivalent  to  claim  or  cause  of  action,  by  other  evidence 
material  to  that  issue,  but  the  statute  expressly  enacts 
that  no  recovery  shall  be  had  on  the  part3^'s  "  own  evidence 
in  respect  of  any  matter  *  *  *  unless  such  evidence,'' 
that  is,  evidence  in  respect  of  that  matter,  "is  corroborated 
by  some  other  material  evidence."  What  is  material 
evidence  in  corroboration  of  the  evidence  of  the  in- 
terested party  as  to  one  part  of  his  claim  may  not 
be  of  the  slightest  importance  as  to  another,  or  of  the 
least  value  in  enabling  a  jury  to  determine  whether 
his  uncorroborated  testimony  as  to  the  latter  ought  to  be 
credited.  The  Act  in  my  opinion  plainly  requires  that  his 
evidence  as  to  both  should  be  corroborated  in  some  par- 
ticular. I  do  not  understand  that  the  rule  has  been  differ- 
ently laid  down  in  any  case  decided  under  the  Act. 
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Since  writing  the  forgoing,  I  have  seen  the  note  in  the 
Canada  Law  Journal,  N.  S.,  vol.  18  p.  11  of  i^e  Ross,  decided 
in  December  last,  but  not  reported,  in  which  the  Chan- 
'cellor  is  said  to  ha.ve  held  that  where  each  item  in  an 
account  against  the  estate  of  a  deceased  person  is  an 
independent  transaction,  and  stands  on  its  own  merits  and 
would  constitute  a  separate  independent  cause  of  action, 
some  material  corroboration  of  the  testimony  of  the  party 
interested  must  be  adduced  as  to  each  item  in  order  to 
satisfy  the  statute. 

I  cannot  see  that  the  statute  admits  of  any  other  con- 
struction. 

First,  then,  as  to  the  $800. 

As  to  this,  the  plaintiff's  evidence  is,  I  think^  quite  suffi- 
ciently corroborated.  She  says  that  Samuel  promised  to 
pay  her  well  for  the  special  care  and  attention  he  required 
from  her  :  tliat  be  at  first  promised  her  $500,  but  after- 
wards $800  ;  that  he  said  her  uncle  William  would  pay  it : 
that  William  was  to  pay  it  when  she  needed  it,  or  she  was 
to  get  it  at  William's  death  :  that  William  was  present  on 
one  occasion  when  Samuel  spoke  of  giving  it :  that  after 
Samuel's  death  William  often  spoke  of  it  to  the  plaintiff 
and  in  the  presence  of  others  ;  that  Samuel  had  told  her 
he  had  left  $800  with  William  for  her,  and  that  William 
had  told  her  he  would  pay  it  to  her. 

This  evidence  was  corroborated  by  John  S.  Cook,  the 
plaintiff's  brother,  who  said  that  William  had  often  spoken 
to  him  about  Maggie  (the  plaintiff,)  and  what  Samuel  had 
left  in  charge  tor  her,  and  that  $800  was  the  sum  men- 
tioned ;  and  also  by  Elizabeth  Schaiffe,  who  said  that  she 
had  often  heard  William  speak  about  Samuel  having  left 
her  money  ;  she  would  not  be  sure  if  it  was  $500  or  $800  ; 
and  that  William  said  he  had  the  money  himself  keeping 
it  for  Maofoie. 

If  the  jury  believed  this  evidence,  it  was  quite  sufficient 
to  justify  their  tinding  in  favor  of  the  plaintiff  as  to  the 
$800 ;  a  finding  w4th  which  we  understand  the  learned 
J udge  is  not  dissatisfied. 
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Other  objections  have  been  taken  to  the  plaintiff's 
recovery  for  this  sum,  which  may  be  considered  here. 

It  is  said  that  the  learned  Judge  improperly  admitted 
evidence  of  statements  by  Samuel  Grant  as  to  the  amount 
he  had  left  or  intended  to  leave  to  the  plaintiff 

So  far  as  appears  from  the  reporter's  notes  and  those  of 
the  learned  Judge,  this  objection  was  taken  for  the  first 
time  during  the  examination  of  John  S.  Cook  ;  and  the 
evidence  admitted  was,  that  Samuel  always  told  the 
witness  that  he  was  going  to  pay  Maggie  well  for  her 
kindness  towards  him  while  he  was  sick.  But  the  plain- 
tiff herself  had  already  been  examined  and  cross-examined 
without  objection  as  to  statements  made  by  Samuel,  and 
in  particular  she  was  asked  in  cross-examination  what 
became  of  Samuel's  property  when  he  died  ;  she  answered, 
"  William  had  it  in  his  hands.  Samuel  told  me  he  left 
$800  with  William  for  me,  and  William  told  me  he  would 
pay  it  to  me." 

I  think  it  is  impossible  after  this  to  say  that  any  sub- 
stantial wrong  or  miscarriage  was  occasioned  in  the  trial 
of  the  action  by  the  improper  admission  of  Cook's  evidence 
on  this  point,  and  therefore  it  is  not  ground  for  a  new  trial : 
Rule  311,  J.  A. 

The  next  question  is,  whether  the  plaintiff's  claim  is 
barred  by  the  Statute  of  Limitations.  As  Samuel  Grant 
died  in  1873,  and  this  action  was  not  brought  until 
1882,  it  undoubtedly  is  so  barred  unless  William  Grant 
was  trustee  for  the  plaintiff  of  the  money  in  question 
under  an  express  trust. 

The  Judicature  Act,  sec.  17,  sub-sec.  2,  enacts  that  "  No 
claim  of  a  cestui  que  trust  against  his  trustee  for  any 
property  held  on  an  express  trust,  or  in  respect  of  any 
breach  of  such  trust,  shall  be  held  to  be  barred  by  any 
Statute  of  Limitations." 

It  is  not  necessary,  as  the  defendant  contended,  that 
such  a  trust  should  be  evidenced  by  writing  to  prevent 
the  operation  of  the  statute,  and  I  think  it  clear  upon  the 
evidence  that  William  Grant  held  this  money  as  trustee 
6(3 — VOL.  xxxii  c.  p.  D. 
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upon  an  express  trust  for  the  plaintiff.  He  was  not  merely 
a  legal  debtor  to  the  plaintiff  in  respect  of  it.  He  had 
been  entrusted  with  it  for  her.  As  he  himself  expressed 
.  it,  he  was  taking  charge  of  it  for  her.  He  had  received 
and  was  holding;'  it  expressly  for  a  particular  purpose, 
namely,  for  her  benefit,  and  nothing  more  w^as  wanting  to 
place  him  in  a  fiduciary  position  towards  her  in  respect 
of  it:  McFadden  v.  Jenkyns,  1  Ph.  133;  Stone  v.  Stone, 
L:  E.  5  Ch.  74 ;  Cameron  v.  Caraphell,  27  Gr.  307 ; 
Foley  V.  Hill,  2  H.  L.  C.  28,  35 ;  Banner  v.  Berridge,  18 
Ch.  D.  254. 

As  to  the  last  ground  of  misdirection,  that  the  jury  were 
not  told  that  if  the  trust  alleged  by  the  plaintiff  to  exist, 
was  with  respect  to  land  conveyed  by  Samuel  to  William, 
it  could  not  be  created  without  writing. 

I  think  there  is  no  evidence  upon  which  this  could  have 
been  properly  left  to  the  jury.  It  was  attempted  to  shew 
that  Samuel  had  no  property  except  some  land  which  he 
had  sold  to  William,  and  his  interest  in  the  homestead,  but 
on  the  evidence  the  parties  professed  to  be  dealing  with 
money,  making  no  reference  to  land,  and  it  was  money 
which  William  admitted  he  had  in  his  hands  for  the  plain- 
tiff :  Stone  v.  Stone,  swpra. 

As  to  this  .sum,  I  think  the  verdict  should  not  be  inter- 
fered with. 

As  to  the  other  branch  of  the  plaintiff's  claim:  She 
remained  in  the  employment  of  her  uncle  William  from 
the  death  of  her  uncle  Samuel,  in  July,  1873,  until  the 
death  of  the  former,  in  1881.  In  the  statement  of  claim 
it  is  alleged  that  she  did  so  upon  a  contract  and  agreement 
that  William  would  make  adequate  provision  for  her  sup- 
port and  maintenance  at  his  death,  by  leaving  her  his 
farm,  which  w%as  then  worth  $6,000  :  Alderson  v.  Maddi- 
son,  5  Ex.  D.  293  ;  S.  C,  in  App.,  7  Q.  B.  D.  174. 

IMo  case  of  that  kind  was  attempted  to  be  made  at  the 
I  trial.  On  the  contrary,  the  plaintift' expressly  denied  that 
there  had  been  any  such  agreement  between  her  uncle 
&rA  herself ;  the  contract  she  relied  upon  was  one  made,  as 
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she  said,  about  two  years  after  her  uncle  Samuel's  death,  by 
which  William  Grant,  in  consideration  that  she  would 
remain  with  him  as  long  as  he  lived,  agreed  to  leave  her 
Si, 500  besides  what  her  uncle  Samuel  left  her.  As  to 
such  an  agreement  see  Fenton  v.  Emhlers,  3  Burr.  1278; 
Ridley  v.  Ridley,  34  Beav.  478.  She  did  remain  with  him 
and  according  to  the  great  weight  of  the  evidence  was  a 
•valuable  housekeeper  and  manager ;  one  witness  said  her 
services  were  well  worth  $150  per  annum  over  and  above 
her  board  and  clothing.  Her  uncle  died  without  making  a 
will. 

The  evidence  in  corroboration  as  to  this  contract  was 
unsatisfactory,  and  the  jury  evidently  thought  it  could  not 
be  relied  on,  as  instead  of  allowing  the  plaintitf  $1,500, the 
amount  to  which  she  was  entitled  if  there  had  been  really 
a  contract  such  as  she  deposed  to,  they  found  a  verdict  in 
her  favour  for  $1,200  only,  for  w^ages. 

There  seems  to  have  been  no  objection  to  the  learned 
Judge's  charge  as  to  this  part  of  the  plaintiff's  claim,  except 
that  he  ruled  there  Avas  some  evidence  of  corroboration. 
He  told  them  that  if  they  found  there  was  no  contract, 
they  should  give  the  plaintiff  such  a  sum  as  in  their 
opinion  would  be  a  reasonable  compensation  for  her  ser- 
vices. The  defendant  did  not  suggest  that  he  desired  to 
plead  the  Statute  of  Limitations  to  that  part  of  the  plain- 
tiff's claim  if  she  recovered  as  on  a  quantum  meruit,  which 
extended  beyond  the  six  years ;  although  he  specially 
amended  his  pleadings  by  setting  up  the  statute  as  to  her 
claim  for  the  $800. 

Upon  the  whole,  w^e  do  not  think  we  should  set  aside 
the  verdict  merely  to  give  the  defendant  another  opportu- 
nity of  reducing  the  plaintiff's  demand,  although  we  might 
have  felt  compelled  to  do  so  if  the  case  had  gone  to  the 
jury  merely  upon  the  question  of  contract  or  no  contract. 
But  as  it  was  left  to  them  without  objection  to  say  what 
what  the  plaintiff  reasonably  deserved  to  have,  if  there 
was  no  contract,  we  see  no  ground  to  disturb  their  verdict. 

Upon  the  merits,  there  is  no  doubt  the  plaintiff  is  enti- 
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tied  to  be  well  recompensed  from  this  estate,  as  she  has 
given  up  the  best  years  of  her  life  to  the  service  of  her  two 
aged  relatives,  and  she  ranks  first  in  point  of  consideration 
among  the  next  of  kin. 

The  pleadings  may  be  amended  to  meet  the  evidence 
and  findings,  and  the  order  nisi  will  be  discharged,  with 
costs. 

Wilson,  C.  J.,  and  Galt,  J.,  concurred. 

Order  accordingly. 


McLean  v.  Garland. 

Assignment  for  creditors — Restriction  to  scheduled  creditors — Validity, 

A  deed  of  assignment  after  reciting  that  the  assignor  was  indebted  in  sun- 
dry sums  which  he  w^s  unable  to  pay  in  full,  and  was  "desirous  of  making 
a  fair  and  equitable  distribution  of  his  property  and  effects,  among  his 
creditors,  for  the  purpose  of  paying  and  satisfying  ratably  proportion- 
ately, and  without  preference  or  priority,  all  his  creditors  their  just 
debts,"  conveyed  all  his  property  to  the  plaintiff,  a  creditor,  in  trust  to 
sell,  and  out  of  the  proceeds  to  pay  in  full  the  several  debts  &c. ,  then 
due  by  the  assignor  to  the  plaintiff,  and  the  several  other  persons  and 
firms,  "designated  in  the  schedule  hereto  annexed  marked  B  "  and  if 
not  sufficient  for  such  purpose,  then  to  distribute  the  assets  ratably 
amongst  such  scheduled  creditors  ;  and  secondly  to  return  the  surplus 
if  any,  to  the  plaintiff. 

Held,  that  although  the  recital  was  comprehensive  enough  to  include  all 
creditors,  the  operative  part  of  ■  the  deed  was  clearly  restricted  to 
scheduled  creditors,  and  that  the  assignment  was  therefore  invalid. 

Interpleader. 

The  plaintiff  was  the  assignee  of  one  Thompson  for  the 
benefit  of  his  creditors  ;  and  the  defendant  was  an  execu- 
tion creditor  of  Thompson. 

The  cause  was  tried  before  Sinclair,  county  Judge,  with- 
out a  jury,  sitting  for  Patterson,  J.  A.,  at  Hamilton,  at  the 
Fall  Assizes  of  1882. 

The  following  is'  the  material  part  of  the  assignment 
^  under  which  the  plaintiff  claimed  : 

**  This  Indenture  made  in  duplicate,  the  twenty-sixth  day  of  May, 
1882,  between  Albert  W.  E.  Thompson  of,"  &c.,  "of  the  first  part,  and 
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Daniel  McLean,  of,"  &c.,  *'of  the  second  part.  Whereas  the  said  party 
•of  the  first  part  is  justly  and  truly  indebted  in  sundry  considerable 
sums  of  money,  and  has  become  unable  to  pay  and  discharge  the  same 
with  punctuality  or  in  full,  and  he,  the  said  party  of  the  first  part,  is  now 
desirous  of  making  a  fair  and  equitable  distribution  of  his  property  and 
effects  among  his  creditors,  for  the  purpose  of  paying  and  satisfying  rata- 
bly and  proportionately,  and  without  preference,  and  priority  all  the 
■creditors  of  said  party  of  the  first  part  their  just  debts. 

"  Now  this  indenture  witnesseth  that  the  said  pai'ty  of  the  first  part,  in 
consideration  of  the  premises, "  &c. ,  * '  doth  grant, "  &c. ,  *  *  unto  the  said  party 
of  the  second  part,  and  to  his  heirs  and  assigns  forever,  all  and  sing- 
ular his  "  (describing  all  his  property  real  and  personal)  "of  the  said  party 
of  the  first  part,  more  particularly  enumerated  and  described  in  the 
schedule  hereto  annexed  marked  '  Schedule  A,'  and  in  trust  nevertheless 
to  and  for  the  following  uses,  purposes,  and  intent ;  that  is  to  say, 
that  the  said  party  of  the  second  part  shall  forthwith,"  &c.,  (giving  power 
to  sell  and  realize  all  the  property  assigned,  and  collect  the  debts), 
"and  by  and  with  the  proceeds  of  such  sales  and  collections  the  said 
party  of  the  second  part  shall  first  pay  and  discharge  all  the  just 
and  reasonable  expenses,  costs,  charges,  and  commissions  of  executing 
and  carrying  into  efi'ect  this  assignment,  and  all  rents,  taxes,  and  assess- 
ments due  or  to  become  due  upon  the  lands,  tenements,  and  heredita- 
ments aforesaid,  until  the  same  shall  be  sold  and  disposed  of ;  and  by  and 
with  the  residue  or  net  proceeds  and  avails  of  such  sales  and  collections, 
the  said  party  of  the  first  part  shall ; 

"First,  pay  and  discharge  in  full  the  several  and  respective  debts, 
bonds,  notes,  or  sums  of  money  due  or  to  grow  due  from  the  said 
party  of  the  first  part,  or  to  which  he  is  liable  to  the  said  party  of  the 
second  part,  and  the  several  other  persons  and  firms,  designated  in 
the  schedule  hereto  annexed  marked  'Schedule  B,'  together  with  all 
interest  moneys  due  or  to  grow  due  thereon  ;  and  if  said  net  proceeds 
and  avails  shall  not  be  sufficient  to  pay  and  discharge  the  same  in  full, 
then  such  net  proceeds  and  avails  shall  be  distributed  pro  rata,  share  and 
share  alike  among  the  said  several  persons  and  firms  named  in  the  said 
*  Schedule  B,'  according  to  the  amount  of  their  respective  claims,  and, 

' '  Secondly,  the  said  part}'-  of  the  second  part  shall  return  the  surplus 
of  the  said  net  proceeds  and  avails,  if  any  there  be,  to  the  said  party  of 
the  first  part,  his  executors,  administrators,  or  assigns." 

An  objection  was  taken  to  the  assignment  that  it  was  lim- 
ited to  scheduled  creditors.  Evidence  was  given  to  shew 
that  there  was  another  creditor  for  $26.80,  whose  name 
and  debt  were  not  scheduled. 

The  learned  Judge,  amongst  other  things,  held  that  the 
evidence,  primd  facie  at  least,  established  that  there  was 
another  creditor  for  $26.80,  whose  name  and  debt  were  not 
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scheduled.  He  further  held  that  the  schedule  was  so 
incorporated  in  the  deed  that  the  deed  must  be  read  as 
if  it  contained  an  express  direction  to  pay  the  persons 
named  therein,  and  no  others ;  and  he  entered  a  judgment 
for  the  defendant. 

At  the  Michaelmas  Sittings,  J..  G.  Gait  moved  on  notice 
to  set  aside  the  judgment  entered  for  the  defendant,  and  to 
enter  judgment  for  the  plaintiff. 

December  1,  1882.  A,  C.  Gait,  supported  the  motion. 
The  circumstances  attending  the  assignment  made  it  a  fair 
arrangement,  and  the  defendant  was  guilty  of  tnala  fides 
in  bringing  this  action.  The  defendant  acquiesced  in  the 
assignment,  and  he  cannot  now  therefore  dispute  it :  Lewin 
on  Trusts,  7th  ed.  p.  474.  The  granting  clause  is  not  clear 
and  unambiguous,  and  the  deed  therefore  must  be  governed 
by  the  recital,  which  would  clearly  include  all  the  creditors  : 
Chitty  on  Contracts,  10th  ed.,  pp.  83-4,  87  ;  Knight  v.  Graves- 
end,  2  H.  &  N.  6 ;  Lewin  on  Trusts,  7th  ed.,  p.  52.  At  all 
events,  the  parties  are  bound  by  the  recital :  Stroughill  v. 
Buck,  14  Q.  B.  781  ;  Carpenter  v.  Butter,  8  M.  &  W.  209.. 
The  reference  to  the  schedule  formed  no  part  of  the  deed, 
and  should  be  read  in  parenthesis.  The  schedule  more- 
over can  be  amended :  Gillespie  v.  Grover,  3  Grant  558 ; 
Heivard  v.  Mitchell.  10  U.  C.  R.  535.  The  omission  of  the 
creditor's  name  does  not  prevent  his  afterwards  coming 
in:  Gunn  v.  Adams,  8  Can.  L.  J.  N.  S.  211.  The 
provision  as  to  the  rent  and  taxes  does  not  create  a 
preference,  as  there  is  a  lien  at  law  therefor :  R.  S.  O.  ch. 
180,  sees.  ]  25,  127,  et  seq.  It  is  the  settled  practice  of  the 
Courts  not  to  entertain  suits  for  sums  under  $40,  and  here 
the  unscheduled  creditor's  claim  is  only  some  $26  ;  and 
the  evidence  as  to  the  existence  of  this  debt,  was  not 
satisfactory :  Westhrooke  v.  Browett,  17  Grant  339  ;  Shaw  v. 
Freedy,  8  Can.  L.  J.  N.  S.  136  ;  Gilbert  y.  Braithivait,  3  Chy. 
Chamb.  313  ;  Broom's  Legal  Maxims,  5th  ed.,  142-3. 

Walker,  (of  Hamilton,)  contra.  The  operative  part  of 
the  deed  is  clear  and  unambiguous,  that  the  trust  is  only 
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for  the  scheduled  creditors,  and  therefore  there  is  clearly  a 
preference,  and  no  amendment  could  be  made  to  the  deed 
to  make  it  operative,  as  the  rights  of  others  have  inter- 
vened. Thei-e  is  also  a  preference  as  to  the  rent  and  taxes. 
He  referred  to  Watts  v.  Hoiuell,  21  U.  C.  R.  255  ;  Siggers 
V.  Evans,  5  E.  &  B.  367  ;  Andrew  v.  Stuart,  6  A.  R  .395. 

December  29,  1882.  Osler,  J. — One  of  the  objections 
taken  to  the  assignment,  and  the  only  one  I  propose  to 
consider,  is  that  it  v^as  a  preferential  assignment,  certain 
scheduled  creditors  only  being  entitled  to  take  advantage 
of  it. 

The  defendant  was  a  scheduled  creditor.  The  plaintiff 
contended  that  there  M^as  no  evidence  of  the  existence  of 
any  creditors  other  than  those  scheduled. 

The  learned  Judge  held,  and  I  think  rightly  held,  that 
the  eYidence,  prima  facie  at  least,  established  that  there 
was  another  creditor  for  $26  or  thereabout,  whose  name 
and  debt  were  not  scheduled. 

The  assignment  is  made  between  the  debtor  of  the  first 
part  and  the  plaintiff  of  the  second  pai't.  It  recites  that 
the  assignor  is  indebted  in  sundry  sums  which  he  is  un- 
able to  pa}^  in  full,  and  is  desirous  of  making  a  fair  and 
equitable  distribution  of  his  property  and  effects  among  his 
creditors  for  the  purpose  of  paying  and  satisfying  ratably 
and  proportionately  and  without  preference  and  priority 
all  his  creditors  their  just  debts.  It  then  conveys  all  pro- 
perty of  the  assignor  to  the  plaintiff  upon  trust  to  sell ; 
and  out  of  the  net  proceeds  to  (1)  pay  in  full  the  several 
debts,  &c.,  now  due  by  the  assignor,  or  to  which  he  is  liable 
to  the  plaintiflf',  and  the  several  other  persons  and  firms 
desio'nated  in  the  schedule  to  the  deed  annexed,  marked 

CD  ^ 

B  ;  and  if  such  proceeds  sh')uid  not  be  sufficient  to  dis- 
charge the  same  in  full,  then  to  distribute  them  ratably 
share  and  share  alike  among  the  said  several  persons  and 
firms  named  in  the  said  schedule  B,  according  to  the 
amount  of  their  respective  claims  ;  and  (2)  to  pay  over 
the  surplus,  if  any,  to  the  assignor. 
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The  question  is,  whether  the  terms  of  this  deed  are  wide 
enough  to  enable  all  creditors  to  come  in  and  take  advan- 
tage of  it ;  or  whether  the  schedule  is,  as  it  were,  so  incor- 
porated in  the  deed,  that  the  latter  must  be  read  as  if  it 
contained  an  express  direction  to  pay  the  persons  named 
.therein  and  no  others. 

I  agree  with  the  learned  Judge  of  the  County  Court 
tliat  the  latter  is  the  only  construction  of  which  the  deed 
is  capable. 

The  recital  is  couched  in  terms  comprehensive  enough 
to  include  all  the  creditors,  and  would  be  the  key  to  the 
construction  of  the  deed  if  the  language  of  the  operative 
part  were  ambiguous. 

The  operative  part,  so  far  as  relates  to  the  duties  of  the 
trustee  in  the  disposition  of  the  proceeds  of  T:he  estate,  i& 
definite  and  precise.  It  directs  that  they  shall  be  applied, 
(1 )  in  paying  in  full  or  jpro  rata  a  particular  class  of  credit- 
ors, viz.,  the  creditors  named  in  the  annexed  schedule;  (2)  the 
surplus,  if  any,  after  paying  those  creditors,  is  to  be  paid  to 
the  assignor.  There  is  not  a  word  in  the  operative  part 
which,  by  reference  to  the  recital  or  otherwise,  indicates 
an  intention  that  any  creditor  who  is  not  one  of  that  par- 
ticular class  shall  be  entitled  to  share.  On  the  contrary, 
the  second  clause  relative  to  the  surplus  negatives  such  an 
intention.  We  are,  therefore,  precluded  from  giving  the 
deed  that  enlarged  construction  which  the  plaintiff  con- 
tends for,  and  are  compelled  to  hold  that  it  is  invalid, 
because  it  confers  a  preference  upon  the  scheduled  creditors 
of  the  assignor. 

Some  of  the  cases  which  have  arisen  upon  creditors'* 
de'ids  under  the  18th  section  of  the  Bankruptc}^  Act  of 
1861,  may  be  referred  to.  In  order  to  make  a  deed  under 
that  section  valid  and  binding  upon  creditors  who  are  not 
parties  to  it,  otherwise  than  so  far  as  the  statute  compul- 
sorily  makes  them  parties,  the  deed  must  provide  for  such 
^  creditors  in  the  same  manner  that  it  provides  for  those 
who  are  assenting  parties.  The  case  of  Buvelot  v.  Mills 
L.  R.  1  Q.  B.  104,  is  very  much  in  point.    The  question 
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there  was  whether  the  plaintiff  had  any  title  to  the  com- 
position provided  by  the  deed.  If  he  had,  the  deed  was 
good  as  against  him,  and  his  action  would  fail.  Lush,  J., 
said,  at  p.  109  :  "  The  title  of  the  plaintiff  to  the  payment  of 
the  composition  rests  entirely  on  the  covenant  for  pa3anent ; 
and  although  the  deed  contains  a  recital  which  seems  to 
shew  that  it  was  the  intention  of  the  debtor  to  com- 
pound with  all  his  creditors,  yet  wdien  we  come  to  tlie 
effective  part  of  the  deed  we  find  that  the  covenant  is 
limited  to  the  payment  of  the  sums  specified  in  the  schedule. 
It  is  not  as  if  the  debtor  had  said :  '  I  vrill  pay  the  compo- 
sition to  all  the  creditors,'  but  '  I  will  pay  the  sums  to  the 
persons  named  in  the  schedule  that  are  opposite  their 
names,  those  sums  being  the  amount  due  to  those  persons.' 
If  the  schedule  was  incorporated  m  terms  into  the  cove- 
nant, the  covenant  would  be  to  pay  to  A.  B.  so  much,  to 
C.  D.  so  much,  enumerating  all  the  persons.  That  would 
clearly  limit  the  title  of  the  persons  under  this  deed  to 
the  particular  amount  specified  in  that  covenant.  The 
covenant  has  the  same  legal  effect  as  if  it  had  set  out  in  its 
terms  the  names  and  amounts  mentioned  in  the  schedule. 

1  dc  not  see  how  on  any  principle  of  law  we  can  reject 
any  ].  art  of  the  covenant,  so  as  to  enlarge  the  number  of 
persons  to  be  paid,  ov  to  increase  the  amounts." 

The  case  of  Tetley  v.  Wcmless,  L.  R.  2  Ex.  21,  in  the  Exch: 
Ch.,  lb.  275,  may  also  be  referred  to  as  an  instance  where 
a  reference  in  the  deed  to  scheduled  creditors  was  rejected.. 
An  examination  of  that  deed  will  shew  how  far  short  of 
it  the  present  one  falls  in  indicating  an  intention  contrary 
to  the  directions  of  the  trust  clause  to  provide  for  all  the 
creditors  of  the  assignor.    See  also  Sellin  v.  Price,  L.  E,..- 

2  Ex.  189  ;  Ciapkam  v.  AtJdnson,  4  B.  &  S.  722  ;  Thome  v. 
lorrance,  16  0.  P.  445,  S.  C,  in  Appeal,  18  C.  P.  29  ;  GauU 
Baird,  4  Ont.  A.  R.  436. 

These  cases,  and  many  others  in  which  the  question 
under  consideration  has  been  raised,  will  suggest  the 
prudence  of  omitting,  in  deeds  of  this  kind,  any  reference 
to  creditors  as  being  scheduled,  making  the  creditorft. 
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generally  parties  of  the  third  part,  or  directing  payment 
of  the  proceeds  of  the  estate  to  or  among  creditors 
generally. 

We  express  no  opinion  as  to  the  effect  of  the  other 
clauses  in  the  deed,  which  have  also  been  objected  to  as 
invalidating  it. 

Wilson,  C.  J.,  and  Galt,  J.,  concurred. 

Motion  dismissed,  with  costs. 


The  London  Loan  Company  v.  Smyth. 

Mortgage — Absence  of  covenant  for  repayment — Evidence  of  debt — R.  8.  0. 

ch.  109. 

Ileld,  tkat  a  mortgage  which  contains  an ,  acknowledgment  of  receipt  of 
the  mortgage  money,  but  no  covenant  for  repayment  of  money,  does 
not  of  itself  afford  conclusive  evidence  of  a  debt,  so  that  the  mortgagee 
or  his  assigns  can  maintain  an  action  for  its  recovery. 

In  this  case  it  was  shewn  that  no  money  was  ever  advanced  by  the  mort- 
gagee to  defendant,  the  mortgagor,  but  that  the  mortgage  was  given 
for  a  debt  due  by  defendant  to  one  C,  who  in  consideration  of  getting 
it  agreed  to  relieve  defendant  from  all  personal  liability ;  and  the 
plaintiffs,  assignees  of  the  mortgage,  were  held  not  entitled  to  recover. 

Qucere,  whether  sec.  1,  sub-sec.  4,  and  sec.  2  of  the  Vendors  and  Pur- 
chasers Act,  R.  S.  0.  ch.  109,  apply  to  such  an  action  as  this,  or  onlj'- 
to  actions  where  the  title  to  land  is  in  question. 

This  was  a  claim  for  debt,  being  money  lent  by  one 
T'rederick  Marx  to  the  defendant,  •  which  said  debt  had 
been  assigned  to  the  plaintiffs. 

The  cause  was  heard  before  Osier,  J.,  without  a  jury,  at 
London,  at  the  Fall  Assizes  of  1882. 

The  learned  Judge  dismissed  the  claim. 

The  pleadings  and  evidence,  so  far  as  material,  are  set 
out  in  the  judgment. 

At  the  Michaelmas  sittings,  Gibbons  moved  on  notice  to 
set  aside  the  judgment  and  to  enter  judgment  for  the 
plaintiffs,  or  for  a  new  trial. 
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During  the  same  sittings,  December  5,  1882,  Gibbons 
supported  the  motion.  The  evidence  shews  that  there  was 
a  debt  existing  between  the  defendant  and  Clieve  at  the 
time  the  mortp-ao-e  was  ofiven,  which  was  the  foundation  of 
the  mortgage.  A  mortgage  is  merely  security  for  the  pay- 
ment of  a  debt,  and  there  is  an  implied  promise  to  repay 
the  debt.  The  mortgage  itself  is  evidence  of  the  existence 
of  a  debt  as  it  contains  an  acknowledgment  of  an  advance 
of  money,  as  well  as  the  usual  receipt  clause.  This  is  the 
effect  of  the  Vendors  and  Purchasers  Act,  E.  S.  0.  ch.  109, 
sec.  1,  sub-sec.  4.  The  alleged  agreement  between  the 
defendant  and  Clieve  was  not  disclosed  to  Marx  when  he 
purchased  the  mortgage,  though  the  defendant  expressly 
stated  to  him  that  he  was  indebted  to  Clieve.  The  plain- 
tifis  are  purchasers  for  value  from  Marx  without  notice, 
and  they  cannot  be  affected  with  the  agreement ;  and  the 
assignment  of  the  mortgage  was  an  assignment  of  the  debt. 
Parol  evidence  is  not  admissible  to  vary  the  written  contract, 
and  the  evidence  therefore  of  the  alleged  verbal  agreement 
should  not  have  been  admitted.  He  referred  to  Coote  on 
Mortgages,  4th  ed.,  735-6,  and  cases  there  collected:  Hart 
v.  Eastern  Union  E.  W.  Co.,  7  Ex.  240,  8  Ex.  116. 

Meredith,  Q.  C,  contra.  The  evidence  shews  that 
Marx  was  merely  purchaser  of  the  mortgage  of  Clieve,  and 
that  there  was  no  debt  between  the  defendant  and  Marx, 
and  the  plaintiffs  then  attempt  to  fall  back  on  the  debt 
between  the  defendant  and  Clieve.  The  learned  Judge  at 
the  trial  expressly  found  that  there  was  a  verbal  agree- 
ment between  the  defendant  and  Clieve  that  the  mortofage 
should  be  taken  in  satisfaction  of  the  debt;  and  it  is 
not  essential  that  an  accord  and  satisfaction  need  be  in 
writing.  The  defendant,  if  he  wishes  to  redeem,  must 
pay  the  debt,  but  this  is  merely  an  option  given  to 
him.  The  mortgage  does  not  of  itself  afford  evidence 
of  a  debt.  The  statute  E,.  S.  0.  ch.  109,  sec.  1,  sub-sec. 
4,  has  not  the  effect  contended  for  by  the  plaintiff.  Prior 
to  the  Act  in  searching  title  the  absence  of  the  receipt 
clause  was  held  to  be  prima  facie  evidence  of  non-payment 
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of  the  consideration  money,  and  the  statute  was  passed  to 
remove  this  difficulty.  Even  if  the  original  debt  still  exists 
there  has  not  been  any  assignment  of  such  debt  to  the 
plaintiffs.  He  referred  to  Ball  v.  Morley,  8  U.  C.  K.  584  ; 
Pearman  v.  Hyland,  22  U.  C.  R.  202;  Jackson  v.  Yeomans, 
19  C.  394,  28  U.  C.  R  307 ;  Tates  v.  Aston,  4  Q.  B.  182. 

December,  29,  1882.  Galt,  J.— The  plaintiffs  in  their 
second  paragraph  of  the  statement  of  claim  asserted  that 
the  defendant  executed  a  mortgage  dated  11th  November, 
1880,  to  the  said  Marx  to  secure  the  said  debt,  which  was 
intended  and  agreed  between  the  said  Marx  and  the  said 
defendant  to  contain  a  covenant  on  behalf  of  the  said 
defendant  for  the  repayment  of  the  said  debt  and  interest 
to  the  said  Marx. 

There  was  no  evidence  whatever  to  support  this  allegation, 
and  I  have  referred  to  it  only  for  the  purpose  of  shewing 
what  really  was  the  foundation  of  the  claim  ;  the  claim 
itself  being  reduced  to  this,  whether  the  simple  execution 
of  a  mortgage  which  contpins  no  covenant  for  the  repay- 
ment of  the  consideration  money,  not  only  can  be,  but 
must  be  taken  to  afford  evidence  of  a  debt  which  can  be 
recovered  not  only  by  the  original  mortgagee,  but  by  and 
in  the  name  of  any  assignee. 

The  learned  Judge  before  whom  the  case  was  tried  with- 
out a  jury,  after  reserving  the  case  for  consideration,  gave 
a  judgment,  to  which  I  shall  presently  refer,  dismissing 
the  action. 

The  mortgage  under  which  this  action  is  brought  pur- 
ports on  its  face  to  be  "  in  pursuance  of  the  Act  respecting 
Short  Forms  of  Mortgages,"  and  is  made  between  the 
defendant  of  the  first  part,  his  wife  of  the  second  part, 
and  one  Frederick  Marx  of  the  third  part,  and  witnesses, 
that  in  consideration  of  $755  of  lawful  money  of  Canada, 
now  paid  by  the  said  mortgagee  to  the  said  mortgagor,  the 
receipt  whereof  is  thereby  acknowledged,  the  said  mort- 
gagor doth  grant  to  the  said  mortgagee  the  lands  therein 
mentioned.    It  then  contains  a  proviso,  "  this  mortgage  to 
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be  void  on  payment  of  $755  with  interest  at  7  per  cent, 
within  one  }■  ear  from  the  date."  It  also  contains  the  usual 
covenants,  but  there  is  no  covenant  for  payment  of  the 
mortgage  money. 

The  circumstances  under  which  this  mortgage  was 
executed,  as  stated  by  the  defendant,  were,  that  he  had 
nothing  whatever  to  do  with  Marx  respecting  this  mort- 
gage. A  person  named  Clieve  held  a  note  against  him,  which 
was  not  then  due  ;  he  also  held  one  or  or  two  other  claims 
against  him,  and  ^vas  anxious  for  a  settlement,  as  he  was 
going  to  Australia ;  and  the  defendant  being  unable  to  pay 
him  in  cash,  agreed  to  give  him  a  mortgage  upon  the  land 
mentioned,  to  settle  all  disputes  between  them,  provided 
he  ^vould  take  it  Avithout  any  covenant  for  payment. 

I  may  remark  that  one  of  the  grounds  on  which  the 
motion  was  made  is,  "  That  evidence  was  improperly 
received  of  a  verbal  agreement  between  the  defendant  and 
Clieve  as  to  the  terms  of  agreement  upon  wdiich  the  mort- 
gage was  given."  In  making  such  an  objection  the  learned 
counsel  must  have  forgotten  that  his  statement  of  claim  as 
supported  by  the  second  paragraph,  is  based  entirely  on 
the  ground  that  it  was  intended  and  agreed  betw^een  the 
said  Marx  and  the  defendant  to  contain  a  covenant  for 
repayment,"  so  it  was  absolutely  necessary,  if  such  an 
agreement  Y^as  to  be  proved,  to  do  so  by  verbal  testimony, 
because  the  morto-age  itself  contains  no  such  covenant. 

When  the  mortgage  was  originally  executed  there  was  a 
blank  for  the  name  of  the  mortgagee.  This  was  known  to 
Marx,  Y^ho  stated  that  Clieve  shewed  it  to  him  in  that 
state,  and  he  sent  his  clerk  to  get  the  mortgage  filled  in. 

I  have  called  attention  to  the  origin  of  the  mortgage 
before  referring  to  the  evidence  of  Marx,  w^ho  was  the 
first  Ydtness  called  by  the  plaintiffs,  and  was  the  party 
assigning  to  the  plaintiffs.  He  states,  in  reply  to  the 
question,  "  Tell  us  the  circumstances  under  which  y6u  ob- 
tained that  ?"  A.  "In  November,  1880,  one  James  Clieve 
called  on  me  and  told  me  he  Y^as  going  to  Australia,  and 
that  he  had  a  claim  against  Mr.  Smyth  for  $755.    Being  a 
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broker  he  asked  me  if  I  would  buy  it  ?  He  asked  me  if  T 
would  purchase  it  if  he  .was  secured  by  a  mortgage.  I 
afterwards  went  to  see  Smyth,  and  asked  him  if  he  was 
really  indebted  to  Clieve  ;  he  answered  affirmatively  that 
the  claim  was  correct.  Clieve  then  brought  over  the  mort- 
gage from  Mr.  Smyth,  and  I  paid  for  it." 

This  alleged  conversation  between  Marx  and  the  defen- 
dant is  positively  denied  by  him.  He  says,  in  answer  to 
the  question,  "  Had  you  any  thing  to  do  with  Mr.  Marx  in 
reference  to  this  mortgage  directly  or  indirectly  ?"  A. 

Nothing  whatever."  In  answer  to  the  question,  "  Is  it 
true  what  Marx  says,  that  he  asked  you  if  you  owed  this 
$755  ?"    "  It  is  not  true." 

It  is  unnecessary  to  go  through  the  evidence,  as  my 
brother  Osier  has  set  out  the  conclusions  to  which  he 
has  arrived,  and  a  careful  perusal  of  the  testimony  satisfies 
me  he  is  correct : 

"  I  find  that  there  was  such  an  agreement  between  Smyth  and  Clieve, 
as  the  former  sets  up  in  his  statement  of  defence,  and  that  Clieve  pro- 
cured the  mortgage  to  be  executed  in  the  manner  and  under  the  circum- 
stances alleged,  the  defendant  having  taken  no  part  whatever  in  the 
transaction  with  Marx,  who  dealt  with  Clieve  alone.  Then  I  find  also 
that  at  the  time  the  mortgage  was  executed  the  clerk  of  Marx  was 
informed  by  the  defendant  that  the  mortgage  contained  no  personal 
covenant,  and  that  he  so  told  his  employer.  In  short  I  find  that  the 
statement  of  defence  is  satisfactorily  proved," 

This  may  be  briefly  stated  as  a  denial  of  any  dealings 
with  Marx  respecting  the  mortgage,  and  receiving  no 
money  from  him,  and  that  the  said  Marx  well  knew  when 
purchasing  said  mortgage  that  there  was  no  covenant  con- 
tained in  it  by  the  defendant  to  pay  the  mortgage. 

"  Though  I  am  not  prepared  to  find  that  Marx  was  expressly  told 
that  he  must  look  to  the  land  alone,  but  even  without  this  I  am  of  opinion 
that  under  the  circumstances,  no  money  having  been  actually  advanced 
and  no  debt  actually  existing  as  between  Marx  and  the  defendant,  and 
Marx  being  of  course  aware  of  that,  and  aware  that  the  mortgage  was 
made  out  in  his  name  at  Clieve's  request,  or  at  their  joint  request, 
there  is  no  implication  of  a  debt  as  between  him  and  the  defendant  arising 
from  the  acknowledgment  in  the  mortgage  of  money  advanced  or  the 
execution  of  the  receipt  at  the  foot,  or  if  there  was  it  is  rebutted  by  the 
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facts.  The  allegations  of  fraud  were  expressly  withdrawn  or  disclaimed 
by  Mr.  Gibbons,  who  rested  his  case  upon  the  ground  that  a  debt  existed 
and  that  the  plaintiifs  were  entitled  to  it." 

There  is  also  a  statement  made  by  the  defendant  in  his 
evidence  which  tends  to  establish  there  was  to  be  no 
further  pecuniary  liability  on  his  part  to  Clieve,  which  is 
his  reply  to  the  question :  "Did  you  get  up  your  notes 
from  Clieve  ?  A.  "  On  the  morning  of  the  11th."  This  was 
not  referred  to  by  the  learned  Judge,  as  it  was  unnecessary 
for  him  to  do  so,  but  I  may  have  occasion  to  allude  to  it 
hereafter. 

The  single  question  for  us  to  decide  is,  whether  the  exe- 
cution of  a  mortgage  containing  an  acknowledgment  of 
the  receipt  of  the  mortgage  money,  but  not  containing  any 
personal  covenant  for  repayment,  is  conclusive  evidence  of 
a  debt,  so  that  the  mortgagee  or  his  assigns  can  maintain 
an  action  for  its  recovery. 

In  our  opinion  it  is  not. 

In  Hall  V.  Morley,  8  U.  C.  R.  584,  it  was  held  that  where 
the  proviso  in  a  mortgage  is  a  mere  defeasance,  that  if  the 
mortgagor  pay  the  money  by  a  certain  day  he  shall  have 
back  his  land,  but  there  is  no  covenant  to  pay  the  money, 
and  where  no  evidence  is  given  of  a  loan  or  debt,  an  action 
of  debt  will  not  lie.  Where  there  is  evidence  of  a  loan  or 
debt  of  course  a  promise  to  repay  it  will  be  implied. 

In  the  present  case  there  was  no  evidence  of  any  loan 
b}^  Marx  to  the  defendant,  but  on  the  contrary  it  was 
proved  that  the  original  indebtedness  of  the  defendant 
was  cancelled  by  Clieve  having  given  up  the  note  which 
he  held  against  him,  in  consideration  of  the  execution  of 
the  mortgage,  which  it  was  expressly  agreed  should  con- 
tain no  personal  covenant  for  repayment. 

Pearman  v.  Hyland,  22  U.  C.  R.  202,  was  the  case  of 
an  assignment  of  a  mortgage  with  a  proviso  that  the 
assignment  should  be  void  on  payment  of  the  sum  men- 
tioned, but  no  covenant  to  pay — Held,  affirming  Hall  v. 
Morley,  8  U.  C.  R.  584,  that  no  action  could  be  maintained 
on  the  common  counts. 
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Jackson  v.  Yeomans,  19  CP.  894,  refers  to  the  previous 
cases,  and  upholds  the  .same  doctrine.  Hagarty,  C.  J., 
refers  particularly  to  the  judgment  of  Lord  Cairns  in  the 
case  of  Isaacson  v.  Harwood,  L.  R.  3  Ch.  394,  in  which 
he  says  :  "  In  every  case  it  is  a  question  of  the  cons- 
-  truction  of  the  instrument :  what  did  the  parties  intend  ? 
was  it  intended  that  the  trustee  should  give  a  covenant 
for  pa}' ment  of  the  money  ?  There  is  no  different  rule  in 
this  respect  between  law  and  equity." 

It  is  plain  from  the  evidence  in  the  present  case  that  no 
intention  existed  on  the  part  of  the  defendant  to  incur  any 
personal  liability,  and  certainly  there  is  nothing  in  the 
mortgage  to  indicate  otherwise. 

This  motion  is  refused,  with  costs. 

OsLER,  J. — The  plaintiff  abandoned  at  the  trial,  some 
time  after  it  had  been  proceeded  with,  the  whole  case  pre- 
sented by  the  statement  of  claim  as  originally  proved,  and 
asked  to  be  allowed  to  amend  by  converting  the  action 
into  one  upon  what  I  may  for  convenience  call  the  com- 
mon counts  for  money  lent,  money  paid,  &c. 

There  is  no  difference  in  principle  between  this  case  and 
those  of  Hall  v.  Morley,  8  U.  C.  R.  584,  and  Jackson  v. 
Yeomans,  28  U.  G.  R.  307,  and  19  C.  P.  394. 

Mr.  Gibbons  urged  that  the  mortgage  itself  implied  or 
was  evidence  of  a  debt,  as  it  contained  an  acknowledgment 
of  an  advance  of  money,  and  also  the  usual  receipt  clause 
signed  by  the  mortgagor ;  and  he  relied  upon  section  1  sub- 
.section  4  of  the  Vendors  and  Purchasers  Act,  R.  S.  0.  ch. 
109,  which  enacts  that  where  a  registered  deed  of  convey- 
ance acknowledges  payment  of  the  consideration  money, 
such  acknowledgment  shall  be  sufficient  evidence  of  payment, 
except  so  far  as  it  is  proved  to  be  inaccurate;  and  section  2, 
which  provides  that  in  suits  at  law  or  in  equity  the  evi- 
dence declared  by  the  first  section  to  be  sufficient  as  betwen 
vendor  and  purchaser  shall  be  prima  facie  sufficient  for 
-such  suits. 

Whether  these  provisions  are  applicable  to  an  action  of 
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this  nature  or  are  limited,  as  seems  more  probable,  to 
actions  in  which  the  title  to  land  is  in  question,  need  not 
be  determined,  for  it  has  been  conclusively  shewn  here, 
as  the  defendant  was  clearly  at  liberty  to  do — Stroughill 
v.Buch  14  Q.  B.  781;  CaiyentevY.  BuUer,  8  M.  &  W.  209— 
that  the  acknowledgment  is  inaccurate,  and  that  no  money 
was  ever  lent  or  advanced  by  Marx,  the  plaintiffs'  assignor, 
to  the  defendant,  so  that  no  debt  existed  in  fact. 

Mr.  Gibbons  then  argues  that  there  was  a  debt  due  from 
the  latter  to  Clieve,  and  that  as  the  mortgage  was  given 
for  that  debt  he  is  equitabl}^,  and  now  of  course  legally, 
entitled  to  it.  If  the  first  part  of  his  proposition  is  right, 
that  necessarily  lets  in  the  evidence  he  objected  to  of 
the  real  agreement  between  them,  which  shews  that 
Smyth  was  to  give  the  mortgage  in  consideration  of  a 
discharge  from  all  personal  liability  for  the  debt.  Marx 
cannot  possibly  stand  in  b  etter  position  than  Clieve 
and  Clieve  could  not  have  maintained  this  action. 

The  whole  matter  may  be  short! 3^  stated  thus  :  There  is 
no  fraud  and  no  covenant.  The  plaintiffs  cannot  recover 
except  as  in  debt  for  money  lent,  &c.  Was  there  a  debt 
as  between  Marx,  their  assignor,  and  Smyth  ?  There  was 
not  in  fact,  and  the  acknowledgment  in  the  mortgage  is 
disproved.  Then,  was  there  a  debt  between  Clieve  and 
Smyth  which  could  be  sued  for  ?  There  was  not,  because 
by  their  agreement  the  mortgage  was  given  in  satisfac- 
tion of  the  debt ;  Smyth's  notes  were  given  up  and  he  was 
exonerated  from  their  payment.    Therefore  the  action  fails. 

I  say  nothing  as  to  the  absence  of  any  assignment  of 
a  debt  from  Clieve  to  Marx  a  difficulty  which  probably 
could  not  have  been  gotten  over. 

There  is  a  verbal  error  in  one  of  the  formal  findings,  as 
the  note  of  my  judgment  at  the  trial  shews.  It  should 
have  been  that  the  first  and  second  paragraphs  of  the  claim 
were  disproved. 


Wilson,  J.,  concurred. 

68 — VOL.  XXXII  c.  p.  D. 


Motion  dismissed. 
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McGregoe  V.  McNeil. 

Agreement  to  sell  timber — Construction  of — Right  to  remove  logs  after  time 

limited. 

Under  an  agreement,  dated  2n4  October,  1880,  the  defendant  sold  to  B. 
all  the  pine  timber  growing  on  certain  lands,  to  be  removed  during  the 
years  1880  and  1881.  The  timber  was  all  cut  into  logs  before  the  end 
of  1881,  but  a  portion  was  not  then  removed. 

Held,  that  this  was  a  sale  of  goods  and  chattels,  and  not  an  interest  in 
land  ;  and  the  timber  so  cut  having  become  the  plaintiff's  property,  he 
had  the  right  to  remove  it  after  the  expiration  of  the  time  mentioned  ; 
though,  Semble,  the  defendant  might  have  a  right  of  action  for  not  remov- 
ing it  within  the  time. 

The  defendant  having  refused  to  permit  such  removal,  the  plaintiff 
brought  replevin,  and  was  held  entitled  to  succeed. 

This  was  an  action  of  replevin. 

The  cause  was  tried  before  Burton,  J.  A.,  and  a  jury,  at 
Barrie,  at  the  Fall  Assizes  of  1882. 

The  plaintiff  claimed  a  large  quantity  of  saw  logs  which 
had  been  cut  on  land  belonging  to  the  defendant. 

The  defendant  on  the  2nd  October,  1880,  had  made  sale 
of  all  the  pine  timber  growing  on  lot  4,  in  the  12th  con- 
cession of  the  township  of  Draper,  to  one  Louis  Bellefeuille 
under  whom  the  plaintiff  claimed  as  assignee.  The  follow- 
ing was  the  memorandum  of  sale  : 

"  This  is  to  certify  that  I,  William  McNeil,  of  the  township  of  Draper, 
have  this  day  sold  to  Louis  Bellefeuille,  of  the  village  of  Bracebridge,  all 
the  pine  timber  on  lot  4,  concession  12  of  the  township  of  Draper,  for  the 
sum  of  $60,  to  be  paid  on  or  before  the  first  day  of  December,  1880,  said 
money  to  be  paid  before  there  is  any  timber  removed  off  the  lot,  said 
timber  to  be  taken  off  during  the  year  of  1880  and  1881,  said  timber  to  be 
free  from  all  incumbrance." 

This  was  assigned  to  John  Bellefeuille,  who  paid  the 
$60,  and  was  assigned  by  him  to  the  plaintiff. 

The  timber,  the  subject  of  the  present  action,  was  cut 
by  the  plaintiff  during  the  fall,  and  some  of  it  as  late  as 
December,  1881,  and  had  not  been  removed  before  the  1st 
of  January,  1882,  when  the  defendant  refused  to  permit 
the  plaintiff  to  draw  it  off,  in  consequence  of  which  this 
action  was  brought. 
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At  the  trial  certain  questions  were  left  by  the  learned 
Judge  to  the  Jury,  and  were  entered  by  him  on  the  state- 
ment of  pleadings  as  follows  : 

**  The  jury  say  in  answer  to  the  questions  submitted  to  them  :  1st.  That 
the  phiintiflf  commenced  to  cut  the  timber,  which  is  the  subject  matter 
of  the  suit,  in  September  ;  2nd.  That  he  did  not  at  that  time  believe 
that  he  could  remove  it  in  the  time  stipulated  for  in  the  agreement  ;  3rd. 
That  the  defendant  did  not  lead  the  plaintiff  to  believe  that  he  would 
allow  him  to  remove  the  timber  so  cut. " 

It  was  held  by  the  learned  Judge,  and  he  so  directed  the 
jury  as  a  matter  of  law,  "  that  the  true  intent  and  mean- 
ing of  the  agreement  was,  that  the  timber  should  be 
removed  within  the  time  specified,  otherwise  it  should 
revert  to  the  seller." 

Upon  the  jury  returning  the  above  answers,  he  entered 
a  verdict  for  the  defendant. 

In  Michaelmas  sittings,  November  23,  1883,  R.  Martin, 
Q.  C,  obtained  an  order  nisi  for  a  new  trial  or  to  enter  a  ver- 
dict for  the  plaintiff  for  nominal  damages  and  costs  of  suit. 

During  the  same  sittings,  November  29, 1882,  R.  Martin, 
Q.  C,  supported  the  order. 

Lount,  Q.  C,  contra. 

The  arguments  appear  from  the  judgment. 

December  29,  1882.  Galt,  J. — No  objection  can  be 
taken  to  the  finding  of  the  jury  on  the  1st  and  2nd  ques- 
tions. As  respects  the  3rd  question,  it  is  unnecessary  to 
review  the  evidence  on  that  head,  as  our  judgment  turns 
rather  on  the  question  of  law,  which  was  decided  by  the 
learned  Judge  at  the  trial,  than  on  the  question  thereby 
raised. 

It  was  admitted  by  the  learned  counsel  for  the  defen- 
dant on  the  argument,  and  indeed  could  not  be  denied, 
that  if  the  logs  in  question  were  goods  and  chattels  the 
plaintiff  had  a  right  to  remove  them,  but  he  strenuously 
argued  they  were  not  goods  and  chattels,  but  should  be 
regarded  as  real  estate ;  and  if  so,  then  by  the  terms  of 
the  agreement  the  plaintiff's  right  and  property  had  ceased 
by  effluxion  of  time. 
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The  arguments  of  both  the  learned  counsel  were  ad- 
dressed to  this  point,  and  the  authorities  cited  by  them 
bore  on  it  also,  and  upon  referring  to  them  it  will  be  found 
that  without  exception  they  turned  on  the  question  whether 
under  the  particular  circumstances  the  subiect  matter  of 
the  agreement  was  "  real  estate,"  or  "  goods  and  chattels," 
so  as  to  be  affected  by  the  4th  or  17th  sections  of  the  Stat- 
ute of  Frauds  ;  because  if  it  was  under  the  former,  a 
memorandum  in  writing  was  necessary,  whereas  if  under 
the  latter  part  performance  or  acceptance  of  a  portion  of 
the  subject  matter  of  the  bargain  would  take  it  out  of  the 
statute,  and  allow^  parol  evidence  of  the  contract  to  be 
given. 

Under  the  circumstances  of  the  present  case,  these 
authorities  are  of  value  only  as  shewing  the  opinion  of  the 
Courts  as  to  agreements  affecting  the  sale  of  growing 
timber,  because  there  is  here  no  question  under  the  statute ; 
the  bargain  being  in  w^riting  and  under  the  seal  of  the 
defendant,  it  is  an  absolute  sale  of  all  the  pine  timber  on 
lot  4,  in  the  12th  concession  of  Draper,  for  a  valuable  con- 
sideration, which  was  paid  to  the  defendant. 

Had  there  been  no  authorities  on  the  subject,  I  should 
have  been  of  opinion  that  the  moment  the  growing  timber 
was  felled,  its  character  was  changed  from  real  estate  to 
goods  and  chattels  ;  but  the  authorities,  to  which  I  will 
presently  refer,  go  much  further  than  this,  and  have  laid 
dowm  that,  where  by  the  agreement  the  growing  trees 
were  to  be  cut  and  the  timber  delivered,  the  case  was  with- 
in the  17th,  and  not  the  4th  section,  as  being  goods  and, 
chattels. 

The  first  case  to  which  I  refer  is  Smith  v.  Surman,  9 
B.  &  C.  561,  which  was  on  an  agreement  to  purchase  the 
timber  contained  in  certain  standing  trees  of  the  plaintiff. 
The  trees  were  to  be  cut  down  by  the  vendor.  The  Court 
were  unanimously  of  opinion  that  the  case  was  not  within 
the  4th  section  as  affecting  an  interest  in  lands,  but  held 
it  was  within  the  I7th  section,  and  as  there  had  been 
no  acceptance  of  any  portion  of  the  timber.  Little- 
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dale,  J.,  in  his  judgment  says  at  p.  575 :  "1  am, 
therefore,  of  opinion  that  the  contract  in  this  case  was  a 
contract  for  the  sale  of  goods,  wares,  and  merchandize, 
within  the  seventeenth  section." 

In  Marshall  v.  Green,  L.  R.  1  C.  P.  D.,  35,  which  was 
an  action  for  1 .  Trespass  to  land  and  cutting  down  certain 
trees  of  the  plaintiff ;  2.  Trover ;  3.  For  an  injury  to 
the  plaintiff's  ^reversion,  it  appeared  that  the  plaintiff 
agreed  verbally  with  the  defendant  for  the  sale  of  22  trees 
at  £26  ;  "the  trees  to  be  got  away  as  soon  as  possible."  The 
defendant's  servants  entered  and  cut  the  trees  upon  the 
2nd,  3rd,  and  4th  of  March.  When  six  of  the  trees  had 
been  cut,  the  plaintiff  wrote  a  letter  countermanding  the 
sale,  and  demanding  an  alteration  of  the  terms  before 
allowing  the  timber  to  be  felled.  The  defendant  neverthe- 
less felled  the  remainder  of  the  trees,  and  notwithstand- 
ing a  notice  to  the  contrary  from  the  plaintiff's  solicitors, 
subsequently  removed  the  whole.  Before  receiving  the 
letter  countermandino-  the  sale  the  defendant  had  aOTeed 
to  sell  the  tops  and  stumps  to  a  third  person.  On  these 
facts  the  verdict  was  entered  for  the  plaintiff,  leave  being 
reserved  to  the  defendant  to  move  to  enter  it  for  himself, 
on  the  ground  that  the  facts  disclosed  a  right  on  the  part 
of  the  defendant  to  cut  down  and  remove  the  trees.  This 
rule  was  made  absolute. 

In  giving  judgment,  Lord  Coleridge,  C.  J.,  said  at  p.  40 : 
"Apart  from  any  decisions  on  the  subject,  and  as  a  matter 
of  common  sense,  it  would  seem  obvious  that  a  sale  of 
twenty -two  trees  to  be  taken  away  immediately  was  not  a 
sale  of  an  interest  in  land,  but  merely  of  so  much  timber. 
There  do  not  seem  to  be  any  decisions  which  prevent 
our  deciding  in  conformity  with  the  common  sense  of  the 
matter.  On  the  contrary,  there  is  a  case  of  Smith  v.  Sur- 
man,9  B.&  C.  561,in  which  the  Court  of  Queen's  Bench  held, 
under  circumstances  very  like  those  of  the  present  case,  that 
there  was  no  contract  for  an  interest  in  land.  The  only 
distinction  that  I  can  see  between  that  and  the  present 
case,  is,  that  there  the  trees  were  to  be  cut  by  the  vendor ; 
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but  Littledale,  J.,  held  that,  '  If  in  this  case  the  contract 
had  been  for  the  sale  of  the  trees,  with  a  specific  liberty  to 
the  vendee  to  enter  the  land  to  cut  them,  it  would  not 
have  given  him  an  interest  in  the  land  within  the  mean- 
ing of  the  statute.'  This  decision  has  never  been  ques- 
tioned, and  has  been  adopted  in  subsequent  decisions.  It 
seems  to  me,  therefore,  that  both  common  sense  and  author- 
ity combine  to  shew  that  this  was  not  a  contract  for  an 
interest  in  land  within  the  section." 

It  appears  to  me  the  above  decisions  are  conclusive  that 
the  timber  in  question  would,  even  while  growing,  have 
been  considered  as  goods  or  chattels,  having  been  sold  for 
the  purpose  of  being  cut ;  much  more  then  when  the  trees 
had  been  cut  and  manufactured  into  timber. 

If  the  question  before  the  learned  Judge  at  the  trial  had 
been  respecting  timber  cut  after  the  expiration  of  the  time 
limited,  a  good  deal  might  be  said  as  to  the  right  of  the 
plaintiff  to  have  gone  on  the  land  for  such  a  purpose, 
although  there  is  nothing  in  the  agreement  revesting  the 
right  of  property  in  the  trees  in  the  defendant ;  but  as  the 
case  now  stands,  the  character  of  the  property  having 
been  changed,  not  constructively  but  absolutel}^,  and  being 
beyond  question  the  goods  and  chattels  of  the  plaintiff, 
the  defendant  had  no  right  forcibly  to  prevent  their 
removal.  It  may  be  he  might  have  made  a  claim  against 
the  plain tiflT  for  breach  of  his  agreement  to  remove  the 
timber  during  the  year  1881  ;  but  he  did  not  choose  to 
adopt  this  course,  he  refused  to  allow  the  plaintiff  to  take 
possession  of  what  was  his  own  property,  and  compelled 
him  to  institute  these  proceedings. 

As  we  have  all  the  evidence  before  us,  it  is  unnecessary 
there  should  be  another  trial.  We  give  judgment  in  favour 
of  the  plaintiff,  with  $5  damages,  and  costs  of  suit. 

OsLER,  J. — The  recent  case  of  Summers  v.  Cook,  28 
Grant  179,  in  which  most  of  the  cases  are  collected  and 
discussed,  was  not  referred  to  on  the  argument. 

There  it  was  held  by  the  Court  of  Chancery  (Spragge,  C. 
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and  Blake,  Y.  C. ;  Proudf  oot,  Y.  C,  dissenting)  that  an  agree- 
ment by  which  A.  sold  to  B.  and  C.  all  the  merchantable 
timber  suitable  for  their  purposes  on  certain  lands  belong- 
ing to  A.,  to  be  cut  and  removed  off  the  land  within  eight 
years,  was  an  agreement  for  the  sale  of  an  interest  in  land 
so  as  to  entitle  the  vendor,  on  default  in  payment  of  the 
balance  of  the  purchase  money,  to  a  lien  therefor  on  the 
cut  and  standing  timber,  and  to  an  injunction  against  its 
removal  or  further  cutting  until  payment. 

Blake,  Y.  C,  thought  that  Marshall  v.  Green,  L.  R.  1  C. 
P.  D.  35,  was  "  an  unfortunate  extension  of  the  intelligible 
rule,  that  growing  trees  are  an  interest  in  land,  and  that  a 
contract  in  respect  of  them  falls  within  the  same  rules  as  a 
contract  in  respect  of  land  ;  and  that  it  is  to  be  regretted 
that  this  question  is  left  to  depend  upon  the  length  of  time 
the  party  has  to  remove  the  property  purchased."  He 
thouD'ht  Marshall  v.  Green  "  would  have  to  be  almost 
indefinitely  extended,  if  the  clause  'the  trees  to  be  got 
away  as  soon  as  possible,'  be  enlarged  so  as  to  cover  a 
possible  period  of  eight  years." 

Proudf  oot,  Y.  C,  referring  to  StuJcely  v.  Butler,  Hob.  173  ; 
and  Buxton  v.  Lister,  3  Atk.  383,  said,  at  p.  187  :  "  These 
cases  *  ^  seem  to  establish  that  where  the  trees 
are  dealt  with  separately  from  the  land,  they  will  be  con- 
sidered as  chattels,  as  the  purchasers  "  [  (?)  parties]  "plainly 
intended  they  should  be." 

As  to  the  question  whether  the  trees  were  not  so  con- 
nected with  the  soil  as  to  be  an  interest  in  land,  and  so  to 
require  a  writing  to  evidence  the  contract  under  the 
Statute  of  Frauds,  the  learned  Yice-Chancellor  said,  at  p. 
188,  that  the  true  rule  deducible  from  the  cases  of  Smith 
V.  Surman,  9  B.  &  C.  561,  and  Marshall  v.  Green,  L.  E,.  1 
C.  P.  D.  36,  would  seem  to  be  "  that  if  the  trees  were  pur- 
chased for  the  timber  as  they  stood,  and  not  with  the 
intention  of  allowing  them  to  increase  in  size,  and  become 
more  valuable  from  remaining  on  the  soil,  that  they  are  to 
be  considered  chattels.  If  the  lapse  of  a  month  does  not 
determine  their  character,  where  is  the  limit  ?  Why 
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should  not  the  same  rule  appl}^  as  in  Stukely  v.  Butler, 
Hob.  173,  and  Buxton  v.  Lister,  3  Atk.  383,  that  the  lapse 
of  even  five  or  eight  years  should  not  decide  it,  but  the 
intention  of  the  parties  ?  There  is  no  difficulty  in  distin- 
guishing such  a  case  from  one  of  the  sale  of  a  young  and 
growing  plantation,  where  the  trees  were  to  be  allowed 
to  grow  until  they  became  merchantable." 

It  is  unnecessary  for  the  disposition  of  the  present  case 
'to  express  our  opinion  on  this  point,  as  no  question  really 
arises  here  as  to  the  application  of  the  Statute  of  Frauds. 
The  agreement  for  sale  was  in  writing,  and  the  trees  had 
all  been  cut  by  the  end  of  the  year  1881,  and  therefore, 
were  from  any  point  of  view  converted  into  chattels.  The 
question  reall}^  is,  whether  upon  the  true  construction  of 
the  agreement  the  timber  not  actually  removed  by  that 
time  became  the  property  of  the  vendor.  It  was  to  be 
paid  for  by  the  1st  December,  1880,  and  none  of  it  was  to 
be  removed  before  it  was  paid  for.  It  might  be  cut  down 
up  to  the  last  moment  of  the  year,  1881.  There  are  no 
express  words  in  the  agreement  providing  that  the  timber 
not  removed  by  that  time  shall  cease  to  be  the  purchaser's, 
and  shall  become  the  vendor  s  property,  whether  cut  or 
uncut,  and  I  am  therefore  of  opinion  that  its  actual  removal 
by  that  time  cannot  be  treated  as  a  condition  precedent  to 
its  becoming  the  plaintiff's  property.  The  defendant 
might  have  a  right  of  action  against  the  plaintiff  for  its 
non-removal  within  the  stipulated  time,  but  the  property 
still  remained  in  the  latter. 

The  cases  of  Woolfe  v.  Home,  2  Q.  B.  J).  355  ;  and  SoAnt 
V.  Pilley,  L.  R.  10  Ex.  137,  are  in  the  plaintiff's  favour  on 
this  point. 

Wilson,  C.  J.,  concurred. 


Order  absolute. 
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McNab  v.  Peer  et  al. 

Tax  deed — Questioning  ivithbi  tivo  years — 37  Vic.  ch.  15,  0.,  Interested 
party— IZ  EUz.  ch.  5— i?.  -S'.  0.  ch.  1 18. 

Under  sec.  1  of  87  Vic.  ch,  15,  O.  a  tax  deed  is  valid  and  binding  unless 
questioned  before  a  Court  of  competent  jurisdiction  within  two  years 
by  a  person  interest sd. 

One  0. ,  the  defendant  herein  claiming  under  a  sheriff's  deed,  given  under 
an  execution  against  lands,  and  also  under  a  deed  from  one  M. ,  filed  a 
petition  under  the  Quieting  Titles  Act  Mdthin  two  years  from  the  obtain- 
ing of  a  tax  deed  by  the  plaintiff,  who  became  contestant  in  the  proceed- 
ings, and  filed  his  claim  under  the  tax  deed,  but,  on  the  opposition  of  0., 
afterwards  withdrew  and  abandoned  it.  Afterwards  an  order  was  made 
by  the  referee  dismissing  O's  petition,  which  order  was  affirmed  by  a 
Judge  on  appeal,  as  she  had  failed  to  make  out  anything.  At  the  time 
the  execution  issued  under  which  0.  purchased  one  of  the  parties  to  the 
suit  was  dead,  and  the  interest  of  the  others  had  passed  to  M.  by  con- 
veyance from  them  to  M.  in  trust  to  sell  and  apply  the  proceeds  to  pay 
their  creditors,  and  the  deed  from  M.  was  a  breach  of  trust  by  M.  with 
O's  knowledge. 

Held,  that  O.  was  not  a  person  interested  within  the  meaning  of  the  Act, 
for  that  one  of  the  parties  being  dead  the  sheriff's  deed  conveyed 
nothing,  and  neither  did  the  deed  from  M. ,  being  a  breach  of  trust. 

Held,  also,  that  the  deed  of  assignment  of  the  lands  in  trust  for  creditors 
was  not  void  under  13  Eliz.  ch.  5  ;  and  that  sec.  18  of  the  Indigent 
Debtors  Act,  now  E,.  S.  0.  ch.  118,  sec.  2,  does  not  refer  to  real  property 

Per  OsLER,  J.,  the  proceedings  under  the  Quieting  Titles  Act  were  a 
questioning  of  the  deed  within  the  meaning  of  37  Vic.  ch.  15. 

Per  Wilson,  0.  J.,  the  proceedings  had  no  such  effect,  as  the  question- 
ing must  be  a  successful  questioning. 

Ejectment  for  part  of  lot  No.  1.  in  the  7th  concession 
f  Elderslie,  ninety  acres. 

The  action  was  tried  before  Burton,  J.,  without  a  jury, 
at  Walkerton,  at  the  Spring  Assizes  of  1882. 

The  plaintiff  claimed  title  under  a  tax  deed,  dated  the 
10th  January,  1870,  to  one  Alexander  Sproat,  and  a  subse- 
quent deed  from  Sproat  to  himself. 

The  defendant  Catharine  Wagler,  formerly  Catharine 
O'Donohoe,  defended  as  being  in  actual  possession  of  the 
land  by  her  tenant  and  co-defendant  Richard  Peer. 

The  facts,  so  far  as  material,  are  set  out  in  the  judgment. - 

The  learned  Judge  directed  judgment  to  be  entered  for 
the  plaintiff. 

During  the  Michaelmas  sittings,  Leith,  Q.  C,  moved  on 
notice  to  set  aside  the  judgment  entered  for  the  plaintiff  as 
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being  against  law  and  evidence,  and  to  enter  the  judgment 
for  the  defendant. 

During  the  same  sittings,  November  25,  1882,  Leith, 
Q.  C,  supported  the  motion.  It  is  not  denied  by  the 
plaintiff  that  the  tax  sale  was  void  :  Canada/  Per- 
manent Building  Society  v.  Agnew,  23  C.  P.  200.  The 
37  Vic.  eh.  15,  O.,  made  the  sale  good,  unless  the 
deed  is  questioned  within  two  years  by  a  person  inter- 
ested. The  question  then  is,  was  the  tax  deed  so 
questioned  ?  The  petition  under  the  Quieting  Titles  Act 
by  Kate  O'Donohoe  was  a  questioning  of  the  tax  deed 
within  the  Act ;  and  the  plaintiff  in  that  proceeding  aban- 
doned his  claim.  The  sheriff's  deed  to  Kate  O'Donohoe, 
under  the  sale  under  fi.  fa.  lands,  conveyed  the  interest  of 
the  execution  debtor  to  her.  The  fact  of  the  death  of 
Jardine,  one  of  the  defendants,  did  not  avoid  the  sale. 
His  death  would  only  avoid  the  sale  in  the  case  of  a  sole 
defendant,  and  at  most  would  only  be  an  irregularity 
which  could  not- affect  Kate  O'Donohoe,  who  was  no 
party  to  the  execution :  Raynes  v.  Jones,  9  M.  &  W.  104; 
JSfewton  V.  Rowe,  8  Scott  N.  R.  26  ;  Delisle  v.  Dewitt,  18 
U.  C.  R.  155,  157.  The  deed,  however,  from  Moulson  to 
Kate  O'Donohoe,  conveyed  the  interest  in  the  land,  and 
even  assuming  that  this  was  a  breach  of  trust,  still  the 
conveyance  passed  the  legal  estate  ;  at  all  events  Kate 
O'Donohoe  may  be  looked  upon  as  holding  the  land  clothed 
with  the  trust.  The  question  of  preference  cannot  arise 
here,  as  the  Act,  now  R.  S.  0.  ch.  118,  only  applies  to  goods, 
and  not  to  lands. 

Maclennan,  Q.  C,  contra.  Under  the  statute  37  Vic. 
ch.  15,  O.,  there  must  be  a  questioning  by  a  party  interested. 
A  petition  under  the  Quieting  Titles  Act  is  not  the  ques- 
tioning contemplated  by  the  statute.  Moreover,  the 
questioning  must  be  a  successful  questioning.  Here  the 
petition  failed,  and  the  petition  was  dismissed :  Re  Cam- 
eron, 14  Gr.  612.  The  plaintiff  in  that  proceeding  did  not 
abandon  his  claim,  but  merely  withdrew  it.  Kate  O'Dono- 
lioe  has  no  interest  in  the  lands.    The  death  of  Jardine 


m'nab  v.  peer  et  al. 


547 


clearly  avoided  the  sale  under  the  execution  ;  and  nothing 
passed  under  the  Moulson  conveyance,  as  that  was  a  breach 
of  trust.  In  the  proceedings  under  the  Quieting  Titles 
Act,  the  Court  would  recognize  the  breach  of  trust,  and 
refuse  to  give  effect  to  the  conveyance.  The  whole  matter 
has  already  been  disposed  of  in  the  case  of  Re  O'Bonohoe, 
23  Gr.  399.  See,  also,  O'Donohgue  v.  Hemhroff,  19  Gr. 
95;  R,  S.  0.  ch.  180,  sec.  158. 

OsLEK,  J. — The  case  turns  upon  the  validity  of  the  tax 
deed  made  by  the  Warden,  and  Treasurer  of  the  County 
of  Huron,  to  Alexander  Sproat,  under  whom  the  plaintiff 
claims. 

Hie  sale  was  admittedly  an  illegal  one — See  Canada  Per- 
manent Building  Society  v.  Agneiu,  23  C.  P.  200 — and 
unless  the  deed  has  become  valid  under  sec.  1  of  37  Vic.  ch. 
15,  0.,  passed  24th  March,  1874,  the  plaintiff  must  fail. 

That  section  enacts  with  reference  to  such  a  deed,  that 
"  every  deed  so  executed  shall  be,  to  all  intents  and  pur- 
poses, valid  and  binding,  except  as  against  the  Crown,  if 
the  same  has  not  been  questioned  before  some  Court  of 
competent  jurisdiction  by  some  person  interested  in  the 
land  so  sold,  within  two  years  after  the  passing  of  this 
Act." 

The  defendant  contends  that  the  deed  was  questioned  by 
a  person  interested  within  the  time  limited.  This  the 
plaintiff  denies. 

The  material  facts  may  be  shortly  stated  as  follows  : 

The  land  in  question  was  granted  to  one  John  Drysdale 
in  fee,  apparently  for  his  sole  use  and  benefit,  though  he 
really  held  it  in  trust  for  the  partnership  firm  of  Jardine, 
Drysdale  &  McNab,  composed  of  himself,  George  Jardine, 
and  John  M.  McNab. 

On  the  25th  February,  1858,  George  Jardine  assigned  all 
his  right,  title,  and  interest  in  the  land  to  Donald  Mclnnes 
and  James  D.  McKay  upon  certain  trusts,  &c.,  among 
others,  to  sell  the  land  and  pay  certain  of  his  creditors,  and 
pay  any  surplus  to  the  assignor.  This  deed  was  registered 
5th  March,  1858. 
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I  pass  over,  as  not  apparently  material  to  the  present 
enquiry,  a  former  assignment  of  the  same  interest  made  by 
Jardine  to  the  Bank  of  Upper  Canada. 

On  the  9th  October,  1858,  Drysdale  and  John  M.  McNab 
made  an  assignment  of  their  property,  including  the  land 
in  question,  to  John  Maulson,  upon  trust  for  sale  and  appli- 
cation of  the  proceeds  for  the  benefit  of  their  creditors. 
The  assignment  was  registered  on  the  13th  October,  1858, 
and  was  duly  executed  by  the  assignors,  the  assignee,  and 
certain  creditors.  No  attempt  was  ever  made  by  Maulson 
to  carry  out  the  trusts  of  this  deed. 

On  the  28th  October,  1858,  one  O'Neil  recovered  judg- 
ment against  Drysdale,  Jardine,  McNab,  and  others,  for 
£195  8s.  2d.,  on  which  a  fi.  fa.  lands  was  issued  on  the 
18th  February,  1867,  and  a  ven.  ex.,  on  the  4th  May,  1868. 

On  the  29th  June,  1859,  one  O'Donohoe  recovered  judg- 
ment against  Drysdale,  Jardine,  McNab,  and  others,  for 
^187  7s.  8d.,  on  which  writs  of  fi.  fa.  and  ven.  ex.  lands 
were  also  issued  in  February,  1867,  and  May,  1868. 

Under  these  writs  the  sheriff,  on  the  12th  December, 
1868,  sold  the  land  in  question  to  the  defendant  Catharine 
O'Donohoe,  now  Wagler. 

George  Jardine  died  in  December,  1866. 

No  notice  of  his  death  was  taken  in  any  of  the  proceed- 
ings. 

The  sale  for  taxes  took  place  on  the  8th  December,  1868, 
and  the  deed  was  executed,  as  has  been  already  stated,  on 
the  10th  January,  1870. 

On  the  6th  August  1874,  the  defendant  procured  Maul- 
son, the  trustee  under  the  deed  of  9th  October,  1858,  to 
execute  a  conveyance  to  her  in  fee  of  the  land  in  question, 
in  consideration  of  the  sum  of  $50. 

On  the  27th  August,  1874,  she  filed  her  petition  in  the 
Court  of  Chancery  against  John  M.  McNab,  under  the 
Quieting  Titles  Act,  to  quiet  her  title  under  the  Sheriff's 
deed  of  the  12th  December,  1868. 

The  plaintiff  appeared  in  that  proceeding,  and  filed  a 
claim  to  the  land  under  the  tax  deed.    His  claim  was 
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opposed  by  the  defendant,  and  on  the  hearing  he  "  with- 
drew and  abandoned"  it,  and  an  order  was  made  by  the 
referee  of  titles  on  the  2nd  April,  1875,  reciting  that  fact, 
and  barring  his  claim. 

On  the  29th  September,  1875,  an  order  was  made  by  the 
referee,  finding  that  the  defendant  had  failed  to  make 
out  any  title  to  the  land,  and  dismissing  her  petition  with 
costs  to  be  paid  to  the  contestant,  John  M.  McNab. 

The  defendant  appealed  from  the  referee's  order.  The 
judgment  of  the  Chief  J ustice  of  Ontario,  then  the  Chan- 
cellor, dismissing  the  appeal,  is  reported  in  23  Gr.  p.  399. 

It  does  not  appear  that  any  one  was  in  actual  occupation 
of  the  land  during  these  proceedings,  or  that  John  M.  Mc- 
Nab set  up  any  title  thereto  in  himself. 

The  defendant  entered  in  the  year  1876  or  1877. 

The  question  is  what  effect,  if  any,  the  proceedings  under 
the  Quieting  Titles  Act  had  upon  the  tax  deed  under 
which  the  plaintiff  claims;  was  the  deed  "  questioned,"  and 
by  "  some  person  interested  in  the  land  sold,"  within  the 
meaning  of  the  validating  Act  ? 

It  is  evident  that  the  proceeding  was  one  in  which  the 
plaintiff's  deed  might  have  been  effectually  questioned  to 
the  extent  of  being  adjudicated  upon  and  declared  invalid, 
and  a  certificate  of  an  absolute  indefeasible  title  granted, 
notwithstanding  it,  to  any  petitioner  who  could  have 
proved  his  title  to  the  satisfaction  of  the  Court. 

Until  the  amendment  introduced  by  sec.  43  of  the  Revised 
Statutes  of  Ontario,  ch.  110,  an  application  under  the 
Quieting  Titles  Act  was  in  no  sense  a  proceeding  in  the 
nature  of  a  possessory  action  ;  and  in  Re  Mulholland,  18 
Gr.  528  it  was  held,  following  the  decisions  on  the  Imperial 
Act  regulating  the  Landed  Estates  Court  in  Ireland,  that  a 
petitioner  claiming  title  to  an  estate  in  possession  could  not 
have  the  benefit  of  this  mode  of  proceeding  so  long  as  an- 
other person  was  in  adverse  possession  of  the  land.  See, 
also,  Be  W.  1  con.  6,  Mono,  6  P.  K  150.^ 

In  Armour  v.  Smith,  16  Gr.  380.  it  does  not,  however, 
seem  to  have  been  treated  as  an  objection  to  the  petition 
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that  the  contestant  was  in  actual  possession  of  a  part  of 
the  property  claimed,  but -it  was  held  that  he  was  entitled 
to  put  the  claimant  to  shew  a  prima  facie  title  before  being 
called  upon  for  proof  of  his  own.  See,  also.  Re  Bell,  3  Ch. 
Chamb.  239. 

In  Re  Cameron,  14  Gr.  612,  it|was  held  that  where  a  per- 
son holding  a  sheriff's  deed  put  in  an  adverse  claim,  the 
referee  might,  by  consent,  report  thereon  before  deciding 
on  the  petitioner's  title,  but  that  if  the  latter  had  not  him- 
self a  good  title,  he  had  no  right,  without  such  consent,  to 
insist  upon  an  adjudication  of  the  claims  of  others. 

The  Act  makes  no  provision  for  granting  a  certificate  of 
title  to  a  contestant  as  such,  but  in  practice  a  contestant 
who  makes  out  his  title  is  permitted  to  file  a  petition  in  his 
own  name,  and  use  on  such  petition  the  evidence  adduced 
on  the  petition  in  which  he  was  contestant :  Re  Dunham,  8 
P.  R.  472.  Nor  does  the  Act  declare  what  shall  be  the  effect 
on  the  petitioner's  title  of  the  dismissal  of  his  petition.  All 
that  the  Court  is  enabled  to  do  is  to  declare  him  entitled  to 
such  estate  or  interest  as  he  shall  prove  himself  entitled  to 
Per  Cur.  Re  Callaghan,  8  P.  R.  474.  There  is  no  authority 
to  bar  the  title  of  either  petitioner  or  contestant,  or  judi- 
cially to  declare  it  invalid  otherwise  than  as  the  result  of 
granting  to  one  of  them  the  certificate  of  title  mentioned 
in  the  Act.  The  effect,  therefore,  of  dismissing  both  the 
petition  and  the  claim  would,  as  a  general  rule,  appear  to 
be  to  leave  the  parties  just  where  .they  were  before  pro- 
ceedings were  instituted,  and  there  would  be  no  adjudica- 
tion upon  the  title  of  either  of  them. 

But,  notwithstanding  the  inconclusive  nature  of  the  pro- 
ceedings, I  am  of  opinion  that  what  took  place  therein  was 
sufi&cient  to  question  the  plaintiff"s  deed  within  the  mean- 
ing of  the  Act,  if  the  defendant  was  a  person  interested  in 
the  land.  The  plaintiff  made  himself  a  party  to  the  pro- 
ceedings and  claimed  under  the  deed.  His  claim  was  dis- 
puted, and  he  withdrew  and  abandoned  it,  though  he 
might,  if  it  had  been  valid,  have  insisted  upon  and  enforced 
it  in  the  course  of  those  very  proceedings.    Such  title  as 


m'nab  v.  peer  et  al. 


551 


the  defendant  liad,  though  not  sufficient  to  entitle  her  to  a 
statutory  certificate,  she  still  retained,  and  she  had  effectu- 
ally op])osed  the  title  asserted  by  the  plaintiff  under  his 
tax  deed.    The  plaintiff  was,  as  it  were,  nonsuited. 

Then,  was  the  defendant,  who  had  thus  questioned  the 
plaintiff's  title  in  these  proceedings,  a  person  interested  in 
the  land  ?  If  she  was  not,  she  had  no  status  in  the  Court. 
This  question  was  determined  adverse^  to  her  by  the 
Chancellor,  so  far  as  the  title  she  then  set  up  was  concerned. 
As  I  have  already  said,  1  do  not  think  she  is  estopped  by 
that  decision,  and  if  she  can  shew  it  to  be  erroneous  in  any 
particular,  or  that  she  then  had  any  other  title,  even  that 
of  actual  possession  only,  she  w^ould  be  entitled  to  recover. 

As  she  did  not  enter  into  actual  possession  until  some 
years  after  the  disnrissal  of  her  petition,  the  only  title  she 
relies  upon  is  that  which  was  then  in  question. 

She  claimed  title  in  two  wa^^s,  (1)  under  the  sheriff's 
deed  of  the  12tli  December,  1868,  in  pursuance  of  the 
sale  under  the  executions  in  the  actions  of  O'Neil  and 
O'Donohoe  ;  (2 j  under  the  conveyance  from  Maulson. 

It  was  held  that  she  took  no  interest  under  the  sheriff's 
deed,  because  as  to  Jardine,  he  was  dead  at  the  time  of 
the  issue  of  the  fi.  fa.  lands,  and  therefore  no  interest 
which  he  possessed  could  be  sold  under  it;  and  also  because 
he  had,  after  the  execution  of  the  assignment  to  Mclnnes 
and  McKay  of  the  25th  February,  1858,  no  interest  in  the 
land  saleable  under  an  execution  as  a  trust  estate  or 
interest  within  the  10th  section  of  the  Statute  of  Frauds. 

For  the  latter  reason,  also,  it  was  held  that  Drysdale  and 
McNab  had,  after  the  conveyance  to  Maulson,  no  interest 
saleable  under  the  executions. 

It  was  contended  before  the  Chancellor,  and  was  again 
argued  before  us,  that  the  conveyance  to  Maulson  of 
9th  October,  1858,  was  void  under  section  18  of  the 
Indigent  Debtors  Act,  22  Vic.  ch.  96,  passed  16th  August, 
1858,  now  the  Act  respecting  Fraudulent  Preferences,  R. 
S.  O.  ch.  118. 

We  see,  however,  no  reason  to  dissent  from  the  opinion 
expressed  by  the  learned  Chancellor  on  these  questions. 
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We  think  the  sale  was  clearly  ineffectual  to  pass  Jardine's 
interest  even  if  it  was  a  saleable  one,  on  the  ground  that 
he  was  dead  at  the  date  of  the  issue  of  the  writ.  The 
interests  of  the  surviving  defendants  could  have  been  pro- 
perly  sold  so  far  as  this  objection  is  concerned,  and  the 
writ,  which  should  have  been  issued  only  against  them 
might  even  now,  if  necessary,  be  amended,  but  no  amend- 
ment could  cure  the  defect  as  to  Jardine.  Chitty  Arch. 
Pr,  12th  ed,  1130. 

Then,  as  to  the  validity  of  the  conveyances  to  Mclnnes 
and  McKay  and  Maulson.  They  were  not  void  under  the 
statute  of  Elizabeth  as  contrivances  to  defeat  or  defraud 
creditors ;  and  that  to  Maulson,  so  far  as  it  related  to  lands^ 
was  not  within  the  Indigent  Debtors  Act,  then  recently 
passed ;  for  the  18th  section  of  that  Act  does  not,  in  my 
"  opinion,  relate  to  real  property.  We  agree  with  the  con- 
struction placed  on  that  section  by  the  Chancellor,  and  with 
the  opinion  expressed  by  Mowat,  V.  C,  in  Newton  v.  Onta- 
rio Bank,  15  Gr.  283,  on  this  subject.  These  conveyances 
were  sufficient  to  transfer  the  estates,  legal  and  equitable, 
which  Jardine,  Drysdale,  and  McNab  had  in  the  lands  in 
question,  and  the  only  interest  remaining  in  the  assignors 
was  the  right  to  the  surplus,  after  satisfying  the  other 
trusts  declared  in  respect  of  the  proceeds  of  the  sales.  Such 
interest  was  neither  a  contingent,  an  executory  or  a  future 
interest,  nor  a  possibility  coupled  with  an  interest  in  any 
lands,  within  the  meaning  of  sec.  5  of  C.  S.  U.  C.  ch.  90, 
Indeed,  it  was  not  so  argued,  and  the  authorities  referred  to 
by  the  Chancellor  shew  that  it  was  not  a  trust  estate 
within  the  10th  section  of  the  Statute  of  Frauds.  See 
Doe  dem.  Hull  v.  Oreenhill,  4  B.  &  Al.  684 ;  McLean  v- 
Fisher,  14  U.  C.  R.  617,  in  which  latter  case  Sir  John 
Eobinson,  C.  J.,  says,  at  p.  620 :  "  He  had  not  that 
equitable  interest  which  could  be  taken  in  execution 
under  the  Statute  of  Frauds :  that  is,  he  had  not  the 
beneficial  interest  which  the  cestui  que  trust  of  certain 
lands  has  when  the  trustee  holds  them  simply  to  his  use, 
,and  not  upon  any  confidence  which  is  inconsistent  with 
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an  absolute  right  in  the  cestui  que  trust  to  claim  the  rents 
and  profits."  This  case,  and  that  of  Doe  dem.  Laurason 
V.  Canada  Co.,  6  0.  S.  428,  shew  that  the  10th  sec.  of  the 
Statute  of  Frauds  has  already  been  treated  in  our  Courts 
as  applicable  to  the  case  of  sales  under  fi.  fa.  lands,  and 
is  not  limited  merely  to  the  case  of  an  elegit  as  suggested 
by  Mr.  Leith. 

Lastly,  as  to  the  defendant's  title  under  the  conveyance 
from  Maulson.  It  appears  to  me  impossible  to  say  that 
the  defendant  acquired  any  interest  in  the  land  under  that 
deed,  that  is  to  say,  any  beneficial  interest.  It  was  a 
breach  of  trust  on  Maulson's  part  to  make  such  a  deed, 
and  it  was  a  fraudulent  transaction  as  to  both  parties. 
Clearly  the  defendant  acquired  no  interest  under  it  which 
could  have  availed  her  on  her  petition  to  quiet  the  title, 
the  only  proceeding  in  which  the  deed  was  attempted  to 
be  set  up,  and  for  the  purpose  of  that  proceeding,  which  is 
the  one  she  relies  on  as  defeating  the  plain tifi's  tax  deed, 
she  clearly  was  not  a  person  interested  in  the  land  within 
the  meaning  of  the  Act. 

I  think,  therefore,  that  the  motion  to  enter  judgment 
for  the  defendant  should  be  dismissed,  with  costs. 

Wilson,  J. — The  legal  title  is  in  Drysdale  by  patent. 

Jar  dine  and  McNab  are  cestuis  que  trust  under  the 
patent,  but  such  trusts  do  not  appear  on  the  face  of  the 
patent.    They  are  not,  however,  disputed. 

Drysdale  and  McNab  assigned  to  Maulson  for  the  bene- 
fit of  creditors. 

Jardine  assigned  to  Mclnnes  for  the  benefit  of  creditors. 

O'l^eil  recovered  a  judgment  against  Drysdale,  Jardine, 
and  McNab,  and  the  sherifi"  sold  the  land  in  question  to 
Catharine  O'Donohoe,  now  Wagler. 

The  land  was  sold  for  taxes  to  one  Sproat,  under  whom 
the  plaintiff  claims.  The  deed  is  dated  10th  January,  1870. 
On  the  24th  March,  1874,  37  Yic.  ch.  15,  0.,  was  passed  to 
€ure  defects  in  tax  titles. 

On  the  6th  August,  1872,  Maulson  conveyed  his  interest 
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to  Catharine  O'Donolioe,  and  on  27tli  August,  1874^ 
Catharine  O'Donolioe  filed  her  petition  for  quieting  the 
title.  Drysdale,  the  patentee,  and  McNab,  one  of  the 
cestuis  que  trust,  conveyed  to  Maulson  in  trust  for  their 
creditors,  and  Maulson  conveyed  to  Catharine  O'Donohoe, 
•  No  doubt  that  was  in  violation  of  the  trusts  of  the  deed, 
but  did  not  the  legal  estate,  nevertheless,  pass  to  her  ? 
What  was  done  under  that  trust,  if  anything,  does  not 
appear.  Jardine,  the  other  cestui  que  trust,  assigned  to 
Mclnnes  in  trust  on  25th  February,  1858,  and  what  was 
done  under  that  trust  deed  does  not  appear. 

On  12th  December,  1868,  the  Sheriff  made  a  deed  to 
Catharine  O'Donohoe  in  the  case  of  O'Neil  v.  Drysdale, 
Jardine  and  McNah,  of  all  their  interest  in  the  land. 
Catharine  O'Donohoe  must  have  the  resulting  interest  in 
.the  trust  deed  to  Maulson,  which  Drysdale  and  McNab 
if  their  interest  was  an  interest  which  the  sheriff  could 
sell ;  and  the  like  as  to  Jardirie's  interest  in  the  deed  he 
made  to  Mclnnis.  I  am  not  prepared  to  say  Catharine 
O'Donohoe  was  not  a  person  interested  when  she  filed  her 
petition. 

It  is  said  that  Catharine  O'Donohoe  was  not  a  person  at 
liberty  to  dispute  the  tax  sale,  because  she  was  not  a  person 
interested  in  the  land. 

The  37  Vic.  ch.  15,  O.,  allowed  her,  if  she  were  within  the 
Act,  two  years  to  question  the  tax  sale.  She  filed  a  petition 
against  the  title,  which,  it  is  said,  is  a  proceeding  which 
questioned  the  tax  sale. 

If  it  be,  and  if  the  petition  she  filed  had  been  successful, 
and  she  had  obtained  the  necessary  certificate  it  might  have 
been  a  binding  decision  in  her  favour,  but  she  failed,  the 
petition  being  dismissed  with  costs,  payable  to  John 
McNab,  but  as  regards  the  plaintiff,  his  claim  was  barred. 
It  does  not  seem  to  me  that  a  petitioner  who  fails  to 
establish  a  title  can  have  a  judgment  against  any  one  under 
the  Act. 

However  that  may  be,  the  petition  failed,  and  was  dis- 
missed.   How  then  can  it  now  be  made  use  of  as  evidence 
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of  the  tax  title  having  been  questioned  within  two  years, 
even  if  the  petitioner  were  a  person  who  was  interested  in 
the  lands  ?  The  mere  fact  that  she  disputed  it  within  two 
years  cannot  extend  that  period  and  give  her  the  benefit  of 
the  ordinary  period  of  limitation.  The  questioning  of  the 
title  must  be  within  two  years,  and  it  must  be  a  successful 
questioning  of  it. 

I  agree  with  the  judgment  of  my  learned  brother  which 
he  has  just  delivered. 

Galt,  J.,  concurred. 

Motion  dismissed. 


Chapman  et  al.  v.  Smith. 

Dismissing  action — Nonsuit  on  first  trial — Failure  to  bring  down  case 
again — Bule  255. 

Issue  was  joined  on  the  16th  December,  1880,  and  on  the  22nd  the  cause 
was  tried,  and  a  nonsuit  entered,  which  by  consent  w^as  set  aside,  and 
the  case  again  entered  for  trial  at  the  sittings  held  in  March,  1881,  but 
remained  over  until  the  following  sittings,  when  it  was  struck  out  by- 
consent.  After  the  Judicature  Act  came  into  force,  a  ?riotion  to  dis- 
miss for  want  of  prosecution  was  made,  and  the  plaintiifs'  solicitors, 
though  allegmg  that  they  did  not  intend  to  proceed,  would  not  consent 
to  the  dismissal  of  the  action.  The  Master  in  Chambers  dismissed  the 
action  with  costs,  and  this  order  was  reversed  by  Cameron,  J. 

Held,  on  appeal  to  the  Common  Pleas  Division,  reversing  the  order  of 
Cameron,  J.,  that  the  Master's  order  was  right ;  that  the  words  in  E,ule 
255  "for the  next  sittings  of  the  Court,"  were  not  confined  to  the  first 
sitting  after  issue  joined ;  and  that  the  fact  that  the  plaintifi^  had 
already  taken  the  cause  down  to  trial  did  not  prevent  the  defendant 
from  moving  to  dismiss  for  not  going  to  trial  again. 

This  was  a  motion  by  way  of  appeal  from  Cameron,  J., 
discharging  an  order  made  by  the  Master  in  Chambers 
dismissing  the  action  herein  for  want  of  prosecution, 

The  facts  were  as  follows : 

Issue  was  joined  on  the  16th  day  of  December,  1880. 
On  the  22nd  day  of  December,  1881,  the  action  was  tried, 
and  a  nonsuit  entered  against  the  plaintiff,  which  was 
subsequently  by  consent  of  the  parties  set  aside,  and  notice 
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of  trial  given  for  the  assizes  holden  on  the  15th  day  of 
March,  1881 ;  and  at  a  Court  holden  in  June,  1881,  the 
action  was  by  like  consent  struck  out  of  the  cause  list 
without  costs  to  either  party. 

The  plaintiff  took  no  step  in  the  cause  after  this.  But 
on  the  23rd  September,  1881,  the  defendant's  solicitors 
having  written  to  the  plaintiff's  solicitors  treating  the  case 
as  a  remanet,  the  latter  replied  as  follows:  "Please  don't 
get  angry  about  it.  We  read  your  letter  of  the  11th  June, 
as  follows:  '  We  consent  to  have  this  case  struck  out  of 
the  docket  of  the  assizes,  without  costs  to  either  party.'" 
We  presume  that  is  all  right.  We  acted  on  it,  and  the  record 
was  struck  out  without  costs  to  either  party.  It  therefore 
is  not  a  remanet  as  suggested  by  you,  and  as  we  have  stated 
to  you  that  our  clients  do  not  intend  to  go  on  with  the 
suit,  and  asked  you  to  send  us  the  bill  to  see  if  we  can 
agree  upon  the  amount,  we  think  in  the  ordinary  course 
of  events  that  is  the  more  reasonable  course  to  take." 

Afterwards  the  defendant's  solicitors  sent  their  bill  to 
the  plaintiff's  solicitors,  who  then,  on  the  16th  day  of 
December,  18S1,  suggested  that  the  bill  should  be  taxed, 
and  on  the  8th  day  of  June,  the  defendant's  solicitors 
requested  the  plaintiff's  solicitors  to  sign  a  consent  to  the 
dismissal  of  the  action  in  order  that  the  costs  might  be 
taxed. 

The  plaintiff's  solicitors  while  not  positively  refusing  to 
sign  the  consent  excused  themselves  from  doing  so  on  the 
ground  of  the  absence  from  the  Province  of  a  former  partner 
in  whose  charge  the  case  had  been.  The  defendant's  soli- 
citor by  his  affidavit  set  forth  that  this  partnbr  had  been 
in  the  Province  or  in  the  city  of  Toronto  during  the  summer 
of  1882,  and  yet  he  had  been  unable  to  get  a  settlement  of 
the  costs  or  the  consent  to  the  action  being  dismissed.  He 
therefore,  on  notice  of  motion,  applied  to  the  learned  Master 
in  Chambers  for  an  order  to  dismiss  the  action  for  want  of 
prosecution,  and  on  the  14th  day  of  October,  1882,  the 
Master  made  an  order  dismissing  the  action  with  costs. 

The  following  is  the  judgment  of  Mr.  Dalton,  Q.  C,  the 
Master  : 
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Mr.  Daltox,  Q.C. — *'TMs  case  was  carried  down  to  trial,  and  the  plain- 
tiff nonsuited.  That  nonsuit  was  got  rid  of,  I  understand,  by  agreement  of 
the  parties,  and  the  plaintiff  went  do\\Ti  again,  and  the  case  was  struck 
out  by  agreement,  the  agreement  onlj"-  referring,  I  understand,  to  the 
then  pending  trial.  The  plaintiff  has  since  then  made  default  in  taking 
the  case  to  trial,  and  for  that  the  defendant  has  moved  to  dismiss. 

"  It  depends  upon  the  construction  to  be  put  upon  Rule  255. 

*'  It  seems  to  be  the  general  intention  of  the  Rules  to  enforce  the  regular 
and  due  prosecution  of  a  cause  by  the  plaintiff,  and  with  that  view  to 
enable  the  defendant  on  many  occasions  to  dismiss  the  plaintiff's  suit  on 
default.  It  is  so  with  the  neglect  to  give  notice  of  trial  ;  and,  first,  is 
there  anything  independent  of  the  very  words  of  the  Rule  to  make  a 
default  as  to  a  subsequent  assize  of  less  importance  than  a  default  as  to 
the  first  assize  which  shall  occur  at  least  ten  days  after  issue  joined  ?  I 
think  not.  Then  do  the  words  of  the  Rule  necessarily  confine  the  penalty 
to  a  default  as  to  that  first  assize,  or  to  the  case  where  the  plaintiff  shall 
not  on  some  former  occasion  have  given  a  notice  of  trial. 

"It  is  argued  from  analogy  to  the  old  common  law  practice  as  to  judg- 
ment in  case  of  a  nonsuit,  that  if  the  plaintiff  have  once  given  notice  of 
trial,  though  that  trial  may  have  gone  off  for  some  reason  without  finally 
deciding  the  trial,  the  plaintiff  has  performed  the  condition  of  the  Rule, 
and  that  for  no  subsequent  default  in  giving  notice  can  the  defendant 
move  to  dismiss. 

"This  is  too  narrow  and  close  a  construction  of  the  Rule.  For  instance, 
we  all  understand  that  it  is  the  intention  of  the  Rules  to  allow  the  defen- 
dant after  issue  joined  to  take  the  case  down  for  trial,  but  I  am  not  aware 
of  any  authority  whatever  for  the  defendant  giving  notice  of  trial,  except 
as  contained  in  this  Rule.  Can  it  be  argued  that  the  defendant  has  that 
right  only  as  to  the  first  assize  which  occurs  ten  days  after  issue  joined  ? 
Can  any  motive  of  policy  be  assigned  for  such  a  limitation  ?  I  think  it  is 
not  the  meaning.  The  mention  of  ten  days  is  only  to  secure  time  for  the 
notice  of  trial,  and  the  fair  meaning  of  the  Rule  seems  to  be  that  the 
plaintiff  may  give  notice  for  any  assize  which  is  held  ten  days  after  the 
joinder  of  issue  ;  and  that  the  defendant  may  in  like  manner  give  notice 
of  trial,  or  may  at  his  option  move  to  dismiss  for  any  default  in  this 
respect  of  the  plaintiff.  The  Rule  contains  in  fact  two  directions  :  one, 
that  either  party  may  give  notice  of  trial ;  and,  2ndly,  that  either  may 
do  it  for  the  first  assize  held  ten  days  after  issue  joined  ;  and  further,  it 
is  a  consequence  from  the  first  direction,  that  the  defenda.nt  may  dismiss 
for  any  default  of  the  plaintiff  at  any  future  assize — pursuant  to  the 
directions  of  the  latter  part  of  the  Rule. 

"  If  this  be  not  the  construction,  then  I  do  not  see  any  authority  for 
the  defendant  (cr  even  for  the  plaintiff')  ever  giving  a  notice  of  trial  at  all 
except  for  the  first  assize  ten  days  after  issue  joined.  There  is  no  rule 
within  my  knowledge  that  gives  the  right  to  serve  notice  of  trial  to  the 
defendant  unless  it  be  this  Rule  255. 

"In  Chancery  they  have  always  had  the  practice  of  dismissing  a  bil 
for  want  of  prosecution,  and  have  not  been  hampered  by  such  distinctions. 
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"  The  fact  that  the  suit  had  once  been  taken  down  to  a  hearing  which 
had  turned  out  to  be  ineffectual,  was  no  reason  for  the  plaintiff  not  pro- 
ceeding at  a  subsequent  hearing  term,  and  dismissal  was  the  consequence 
of  plaintiff's  default  ;  and  in  tlie  common  law  practice  the  construction 
now  put  forward  from  analogy  to  the  case  of  judgment  in  case  of  a  nonsuit 
was  found  so  inconvenient,  that  the  right  to  move  was  by  statute  exten- 
ded to  the  excluded  cases.    See  E.  S.  0.  ch.  50,  sec.  246,  sub-sec.  3. 

"  The  only  reason  for  mentioning  the  '  next  sittings'  at  all  is  merely  to 
stipulate  that  the  first  sitting  at  which  the  parties  can  be  forced  down,  must 
occur  at  least  ten  days  after  issue  joined,  and  not  to  confine  the  right  to 
give  notice  of  trial  and  the  penalty  on  default  to  that  first  sitting.  Unless 
this  construction  prevails,  I  do  not  see  how  how  the  Eule  can  be  worked 
to  carry  out  the  intention." 

Order  to  dismiss,  with  costs. 

From  this  judgment  the  plaintiff  appealed  to  Cameron, 
.  J.,  in  Chambers,  who  discharged  the  order  of  the  Master. 

The  following  is  the  judgment  of  Cameron,  J. : 

Cameron,  J. — "By  Eule  255  of  the  Judicature  Act  it  is  provided  : — 
*  After  the  close  of  the  pleadings  either  party  maj'"  give  notice  of  trial  for 
the  next  sitting  of  the  Court  which  shall  be  not  less  than  ten  days  there- 
after *  *  ;  or  if  the  plaintiff  does  not  give  such  notice  of  trial,  and  if  the 
pleadings  were  closed  six  weeks  before  the  commencement  of  such  sitting, 
the  defendant,  instead  of  giving  notice  of  trial,  may  apply  to  the  Court  or 
Judge  to  dismiss  the  action  for  want  of  prosecution.' 

"  The  facts  in  the  present  case  do  not  bring  it  within  the  terms  of  the 
rule,  as  notice  of  trial  was  given  by  the  plaintiffs,  and  the  case  was  for- 
mally entered  for  trial.  When  the  case  has  been  so  entered  it  is  not  in 
the  power  of  either  party,  under  Eule  170,  to  withdraw  the  record — a  term 
by  the  way  misapplied,  as  the  copy  of  the  pleadings  filed  is  not  the 
old  record,  and  is  for  the  use  of  the  Judge — though,  under  Eule  171, 
the  cause  may  be  withdrawn  by  either  party  producing  to  the  proper 
officer  the  written  consent  of  the  other. 

' '  It  would  thus  seem  to  me  that  where  a  case  has  been  struck  out  by 
the  Court  it  is  equivalent  to  a  dismissal  of  the  action,  and  neither  party 
can  move  in  it  without  the  special  leave  of  the  Court,  and  that  what  was 
'  done  in  the  present  case  amounted  to  a  dismissal  of  the  action,  without 

costs. 

*  *  If  that  was  not  the  intention  of  the  parties,  leave  to  restore  the  cause 
and  have  it  entered  for  trial  should  be  obtained,  when,  of  course,  if  not 
prosecuted,  it  may  be  dismissed  under  Eule  269. 

"  While  I  entertain  the  highest  respect  for  the  opinion  of  the  learned 
Master  in  Chambers,  who  from  his  very  great  experience  in  matters  of 
practice  must  be  deemed  eminently  qualified  to  determine  a  question 
like  the  present,  I  cannot  adopt  the  conclusion  he  has  arrived  at,  that 
after  notice  of  trial  has  been  given  and  the  cause  entered  for  trial,  it  was 
competent  to  dismiss  the  action  except  under  Eule  269.    By  the  giving  of 
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the  notice  of  trial  and  entry  of  the  cause  for  trial  the  action  was  com- 
pletely removed  from  the  operation  of  Rule  255. 

**  It  is  unnecessary  for  me  to  express  an  opinion  whether  the  action 
could  on  an  application  to  the  Master  be  dismissed  after  the  failure  of  the 
plaintiff  to  give  notice  of  trial  for  the  next  sitting  of  the  Court  occurring 
more  than  ten  days  after  the  close  of  the  pleadings,  where  such  close  of 
the  pleadings  had  not  taken  place  six  weeks  before  the  sitting  of  such  next 
Court,  as  that  is  not  presented  upon  the  facts  before  me  on  this  appeal, 

"  The  appeal  must  be  allowed,  but  without  costs,  as  the  plaintiffs  have 
by  the  conduct  of  their  solicitors  in  asking  for  the  defendant's  bill  of  costs, 
invited  the  proceedings  taken  by  them,  and  the  merits  are  with  the  defen- 
dant. 

"If  it  was  not  the  intention  of  the  parties  that  by  striking  the  cause 
out  it  should  be  considered  as  determined,  they  ought  to  have  applied  for 
the  postponement  of  the  trial  to  the  next  or  some  future  sittings,  or 
signed  a  written  consent  for  the  withdrawal  of  the  record  or  cause.  That 
would  not  have  required  any  action  by  the  Court,  while  striking  the  cause 
out  was  the  act  of  the  Court,  and,  as  I  have  said  before,  a  dismissal  of  the 
action,  as  the  old  practice  of  striking  a  cause  out  no  longer  prevails. " 

From  this  order  of  the  learned  Judge  the  defendant 
appealed  to  this  Court. 

December  2,  1882.  Watson,  ior  the  defendant,  supported 
the  appeal. 

Holman,  contra. 

The  arguments  sufficiently  appear  from  the  judgment. 

December  29,  1882.  Wilson,  C.  J. — The  question  is, 
whether  the  defendant  is  entitled  to  move  to  dismiss  the 
action  for  want  of  prosecution,  under  the  following  cir- 
cumstances ? 

Issue  was  joined  on  the  16th  December,  1880.  The  action 
was  tried  on  the  22nd  of  the  same  month,  when  the  plain- 
tiffs were  nonsuited.  The  nonsuit  was  by  consent  of 
parties  set  aside. 

The  record  was  entered  again  for  the  Assizes  held  in 
March,  1881  ;  and  it  remained  over  until  the  June  Assizes 
following,  when  by  consent  of  parties  it  was  struck  out  of 
the  cause  list,  without  costs  to  either  party.  The  defendant's 
solicitors  wrote  to  the  plaintiffs'  solicitors  treating  the  cause 
as  a  remanet.  These  proceedings  were  all  before  the  Judi- 
cature Act  came  into  operation. 
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After  that  time  the  plaintiffs'  solicitors  wrote  to  the  defen- 
dant's solicitors,  stating  the  cause  was  not  a  remanet :  "  And 
as  we  have  stated  to  you  that  our  clients  do  not  intend  to 
go  on  with  the  suit,  and  asked  you  to  send  us  the  bill, 
to  see  if  we  can  agree  upon  the  amount,  we  think,  in 
the  ordinary  course  of  events,  that  is  the  more  reasonable 
course  to  take." 

The  bill  of  costs  was  sent  to  the  plaintiffs'  solicitors  on 
the  16  th  of  December,  1881,  who  suggested  the  bill  should 
be  taxed  by  the  agents  of  the  defendant's  solicitors ;  and 
they  returned  the  bill  saying  there  was  no  chance  of  their 
agreeing  to  it.  To  enable  the  bill  to  be  taxed,  the  defen- 
dant's solicitors  on  the  8th  of  June,  1882,  sent  to  the 
plaintiffs'  solicitors  a  consent  to  be  signed  by  them  that 
the  action  be  dismissed.  The  plaintiffs'  solicitors  refused 
to  sign  it. 

An  application  was  then  made  to  the  Master  in  Chambers 
to  dismiss  the  action,  and  he  made  an  order  to  that  effect, 
with  costs. 

Eule  255,  upon  which  he  acted,  is  as  follows:  "After 
the  close  of  the  pleadings  either  party  may  give  notice 
of  trial  for  the  next  sitting  of  the  Court  which  shall 
be  not  less  than  ten  days'  thereafter  for  the  place  so  named 
or  ordered  ;  or  if  the  plaintiff  does  not  give  such  notice  of 
trial,  and  if  the  pleadings  were  closed  six  weeks  before 
the  commencement  of  such  sitting,  the  defendant,  instead 
of  giving  notice  of  trial,  may  apply  to  the  Court  or  Judge 
to  dismiss  the  action  for  want  of  prosecution ;  and  on  the 
hearing  of  such  application,  the  Court  or  Judge  may  order 
the  action  to  be  dismissed  accordingly,  or  may  make  such 
other  order,  and  on  such  terms,  as  to  the  Court  or  J udge 
may  seem  just." 

And  he  was  of  opinion  the  words,  "for  the  next 
sitting  of  the  Court,"  were  not  confined  to  the  first 
sittings  which  take  place  after  the  close  of  the  pleadings  ; 
and  that  the  fact  of  the  plaintiff  having  taken  the  case 
to  trial  on  a  former  occasion  did  not  prevent  the  defen- 
dant from  moving  for  a  dismissal  of  the  action,  in  case  the 
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plaintiff  neglected  to  take  the  cause  down  again  for  trial  cn 
a  future  occasion  :  that  the  former  Common  Law  practice, 
which  prevented  the  defendant  from  moving  for  judgment 
as  in  case  of  a  nonsuit  for  a  second  default  of  the  plain- 
tiff to  proceed  to  trial,  because  he  had  once  gone  to  trial 
and  had  performed  the  condition  of  the  statute,  and  he 
had  not  "  neglected  to  bring  the  issue  on  to  be  tried  accord- 
ing to  the  course  and  practice  of  the  Court "  did  not  now 
prevail :  that  the  practice  in  Chancery  had  always  been 
to  dismiss  the  bill  for  want  of  prosecution  at  any  time  and 
for  any  cause  of  delay. 

The  order  of  the  Master  in  Chambers  was  appealed  from, 
and  the  case  was  heard  before  Cameron,  J. 

Part  of  the  judgment  of  the  learned  Judge  is  as  follows  : 
"  The  facts  in  the  present  case  do  not  bring  it  within  the 
terms  of  the  rule,  as  notice  of  trial  was  given  by  the  plain- 
tiffs, and  the  case  was  formally  entered  for  trial.  When  the 
case  has  been  so  entered  it  is  not  within  the  power  of  either 
party  under  Rule  170  to  withdraw  the  record — a  term  by 
the  way  inapplicable,  as  the  copy  of  the  pleadings  filed  is 
not  the  old  record,  and  is  for  the  use  of  the  Judge — though 
under  Rule  171,  the  cause  may  be  withdrawn  by  either 
party  producing  to  the  proper  officer  the  written  consent 
of  the  other.  It  would  thus  seem  to  me  that  where  a  case 
has  been  struck  out  by  the  Court  it  is  equivalent  to  a  dis- 
missal of  the  action,  and  neither  party  can  move  in  it  with- 
out the  special  leave  of  the  Court,  and  that  v/hat  was  done 
in  the  present  case  amounted  to  a  dismissal  of  the  action, 
without  coats.  If  that  w^as  not  the  intention  of  the  parties 
leave  to  restore  the  cause  and  to  have  it  entered  for  trial 
should  be  obtained,  when  of  course,  if  not  prosecuted,  it  may 
be  dismissed  under  Rule  269.  *  *  I  cannot  adopt  the 
conclusion  he "  (the  Master  in  Chambers,)  "has  arrived  at, 
that  after  notice  of  trial  has  been  given  and  the  cause 
entered  for  trial  it  was  competent  to  dismiss  the  action, 
except  under  Rule  269.  By  the  giving  of  the  notice  of 
trial  and  entry  of  the  cause  for  trial  the  action  was  com- 
pletely removed  from  the  operation  of  Rule  255." 

71 — VOL.  XXXII  C.  p.  D, 
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The  learned  Judge  allowed  the  appeal,  but  without 
costs.  The  defendant  appealed  to  this  Court  against  the 
order  of  the  learned  Judge. 

As  the  nonsuit,  and  the  subsequent  entry  of  the  record, 
and  its  withdrawal,  were  before  the  Judicature  Act  the 
learned  Judge  was  under  a  misapprehension  of  the  facts  of 
the  case,  and  was  mistaken  in  applying  the  provisions  of 
that  Act  to  the  proceedings  which  were  in  question. 

It  is,  therefore,  not  necessary  to  decide  whether  the 
opinion  of  the  learned  Judge,  that  the  withdrawal  of  the 
entry  of  the  pleadings  for  trial  by  the  consent  of  parties  is 
of  itself  a  dismissal,  or  the  same  in  effect  as  a  dismissal  of 
the  action,  is  correct  or  not.  We  hope  Rule  171  will  not 
be  found  to  have  such  an  effect. 

The  words  of  Rule  255  are  : — "  After  the  close  of  the 
pleadings  either  party  may  give  notice  of  trial  for  the 
next  sitting  of  the  Court  which  shall  be  not  less  than  ten 
days  thereafter."  Do  the  words,  "for  the  next  siUing  of 
the  Court,"  refer '  to  the  time  at  which  the  pleadings 
are  closed,  as  their  proper  antecedent  ?  I  think  they  do 
not.  The  rule  cannot  be  made  to  work  efficiently  if  the 
rule  is  so  construed.  I  think  they  must  be  read  as 
referring  to  the  time  at  which  the  notice  is  given.  And 
if  construed  in  this  way,  the  rule  as  it  stands  will  answer 
the  purpose  which  was  manifestly  designed,  although  the 
rule  is  not  very  plainly  expressed. 

This  construction  gives  effect  to  the  rule,  and  it  is  quite 
consistent  with  its  general  purpose! 

The  order  will  therefore  be  absolute,  with  costs,  which 
will  leave  the  order  of  the  Master  in  Chambers  in  force 
and  affirmed. 

OSLER,  J. — I  think  that  Rule  255,  though  not  clearly 
expressed,  is  capable  of  the  construction  placed  upon  it  by 
the  learned  Master  in  Chambers,  whose  judgment  I  adopt 
as  my  own. 

Galt,  J.,  concurred. 

Order  absolute. 


CORPORATION  OF  ANCASTER  V.  DURRAND  ET  AL. 


563 


The  Corporation  of  the  Township  of  Ancaster  v. 
durrand  et  al. 

Tolls — Demise  of—By-laiu — Toll-gate  outside  toivnship  limits. 

Held,  that  the  plaintiffs  had  the  power  to  demise  to  the  defendant  the 
right  to  collect  the  tolls  upon  one  of  the  township  roads  :  that  such 
right  should  be  exercised  under  a  general  or  special  by-law  authorizing 
it ;  but  that  this  objection  was  not  open  to  the  defendants,  the  lessee 
and  his  sureties,  the  former  having  enjoyed  the  benefit  of  the  demise 
during  the  whole  term. 

The  toll-gate  was  beyond  the  limits  of  the  plaintiffs'  municipality  upon 
the  Barton  side  of  the  road,  Barton  and  Ancaster  being  adjoining 
townships. 

Held,  that  an  objection  to  the  plaintiffs'  right  to  collect  tolls  thereat  could 
not  be  maintained,  for  the  plaintiffs  might  have  the  title  thereto  under 
the  General  Road  Companies  Act,  R.  S.  0.  ch.  152,  sec.  63  ;  and  there 
was  nothing  to  shew  that  the  whole  road  allowance  between  the  two 
townships  was  not  part  of  and  vested  in  the  plaintiffs  ;  also,  under 
R.  S.  O.  ch.  174,  sees.  498,  499,  there  might  have  been  a  by-law  of  the 
adjoining  municipality  giving  the  plaintiffs  the  right  to  erect  such  toll- 
gate  ;  and  even  without  such  by-law  the  plaintiffs'  encroachment  may 
have  been  acquiesced  in. 

Action  on  an  indemnity  bond  for  $5,000,  dated  the  29th 
of  December,  1879,  given  by  the  defendants  to  the  plain- 
tiffs, subject  to  the  condition  that  if  Durrand  should  well 
and  truly  pay  to  the  plaintiffs  the  sum  of  $4,401,  beiug  the 
price  at  which  he  had  purchased  the  right  to  collect  all  the 
tolls  at  the  toll-gate  on  the  eastern  portion  of  the  Hamilton 
and  Ancaster  road  for  the  term  of  one  year  from  the  1st  of 
January,  1880,  payable  in  weekly  instalments  of  $84.63, 
the  bond  should  be  void.  The  other  defendants  were  the 
sureties  for  the  due  performance  by  Durrand  of  the  condi- 
tion of  the  bond. 

The  action  was  brought  also  upon  another  indemnity 
bond  for  $1,000,  dated  the  23rd  of  December,  1880,  given 
by  the  defendants  to  the  plaintiffs,  subject  to  a  condition  of 
the  like  nature,  for  the  payment  by  Durrand  of  $901,  being 
the  price,  at  which  he  purchased  the  right  to  collect  the 
tolls  at  the  toll  gate  on  the  western  portion  of  the  said  road 
for  one  year,  from  the  first  January,  1881,  payable  in 
monthly  instalments  of  $75.08  ;  the  other  two  defendants 
being  the  sureties  for  such  due  performance  by  Durrand. 
Breach  alleging  the  non-payment  of  these  sums. 
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The  defendants,  in  their  statement  of  defence,  set  up 
that  the  plaintiffs  did  ndt  keep  the  road  in  such  a  state 
of  repair  that  it  was  capable  of  being  used  without  hin- 
drance. 

That  the  plaintiffs  covered  a  large  part  of  the  road  with 
loose  stone,  and  allowed  it  to  continue  in  that  state  for  a 
long  time,  in  consequence  of  which  travellers  did  not  use 
the  road. 

And  that  the  plaintiffs  put  a  steam  roller  on  the  road, 
which  frightened  the  horses  of  travellers  on  the  road, 
and  caused  many  accidents,  in  consequence  of  which 
travellers  did  not  use  the  road. 

And  but  for  these  omissions  and  acts  of  the  plaintiffs 
would  have  collected  the  tolls,  but  by  reason  of  the  matters 
aforesaid  the  tolls  collected  were  much  less  than  $4,401. 

And  the  defendants  claimed  compensation  for  their  loss 
of  tolls  and  profits,  and  they  prayed  an  account. 

They  also  alleged  payment.  Issue. 

The  cause  was  tried  before  Cameron,  J.,  and  a  jury,  at 
Hamilton,  at  the  Spring  Assizes  of  1882. 

The  demise  was  of  "the  toll-gate  on  the  eastern  portion  of 
the  said  Hamilton  and  Ancaster  Road."  And  the  plaintifis 
"  hereby  give  and  grant  to  said  Alexander  Durrand  full 
liberty  and  authority  to  demand,  charge,  levy,  collect,  and 
take  the  several  and  respective  sums  of  money  as  and  for 
toll  from  parties,  persons,  arid  travellers  passing  the  said 
gate,"  &c. 

There  was  a  similar  demise  of  the  toll-gate  on  the 
"  western  portion  "  of  the  said  road. 

The  jury  found  the  plaintiffs  did  not  do  any  thing  to 
lessen  the  tolls  that  might  have  been  received  by  Durrand, 
the  lessee,  and  they  found  a  verdict  for  the  plaintiffs  for 
the  amount  claimed,  $537.90. 

At  the  Easter  Sittings,  May  17,  1882,  MacKelcan,  Q.  C, 
obtained  an  order  calling  on  the  plaintiffs  to  shcAV  cause 
why  the  verdict  should  not  be  set  aside  and  a  new  trial 
granted,  on  the  ground  that  the  verdict  was  contrary  to  law 
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and  evidence;  or  why  the  judgment  on  the  verdict  should 
not  be  arrested,  or  why  a  nonsuit  should  not  be  entered,  or 
a  judgment  for  the  defendants,  upon  the  following  grounds: 

1.  That  the  plaintiffs  had  no  power  to  part  with  any 
portion  of  the  franchise  which  belonged  to  them,  or  to 
grant  to  Durrand  the  powder  to  collect  the  tolls  as  they 
assumed  to  do. 

2.  That  the  power  to  collect  tolls,  if  vested  in  any  one, 
was  vested  in  the  plaintiffs,  and  could  be  exercised  by 
tliem  alone,  and  could  not  be  delegated  by  them  to  any 
one  else. 

3.  That  there  was  no  by-law  of  the  corporation  author- 
izing the  lease  of  the  tolls ;  and  the  plaintiffs  can  contract 
only  by  by-law,  and  no  act  of  the  plaintiffs  was  shewn  but 
the  signature  of  the  reeve  and  the  seal  affixed  to  the  lease. 

4.  The  plaintiffs  proved  nothing  to  shew  their  title  to 
the  road  was  other  than  the  ordinary  right  conferred  by 
statute  under  which  the  jurisdiction  over  the  road  is  vested 
in  the  municipality. 

5.  The  toll-gate  in  question  being  in  the  township  of 
Barton,  no  right  to  collect  tolls  thereat  was  shewn,  unless 
it  be  assumed  the  plaintiffs  became  owners  of  the  road 
under  R.  S.  0.  ch.  152,  sec.  63. 

At  the  Michaelmas  Sittings,  November  24,  1882,  Mac- 
Kelcan,  Q.  C,  supported  his  order.  The  eastern  or  No.  1 
toll-gate  is  in  the  city  of  Hamilton,  in  the  township  of 
Barton.  The  western  or  No.  2  toll-gate  is  in  the  township 
of  Ancaster.  The  plaintiffs  claim  on  No.  1  gate  about 
$436.25,  and  on  No.  2  gate  $101.65.  The  defendants  deny 
the  title  of  the  plaintiffs  to  lease  the  tolls,  or  to  collect 
tolls  at  all;  and  this  they  may  now  do  although  they 
have  not  questioned  the  title  on  the  pleadings,  for  the 
Judicature  Act,  sec.  44,  gives  the  defendants  the  right  to 
raise  any  question  not  upon  the  pleadings,  if  the  facts 
proved  are  not  sufficient  in  point  of  law  to  entitle  the 
plaintiffs  to  judgment.  He  referred  also  to  Hule  128.  The 
admission  by  the  defendants  of  the  plaintiffs'  title  may  be 
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struck  out,  and  an  amendment  made,  if  necessary,  raising^ 
the  question  now  under  discussion.  Such  an  amendment 
should,  if  required,  be  allowed,  as  the  whole  of  the  tolls 
which  were  collected  have  been  paid  to  the  plaintiffs.  The 
plaintiffs  cannot  lease  the  road  because  they  are  bound  to 
keep  it  in  repair.  The  plaintiffs  can  only  act  by  by-law  : 
R.  S.  0.  ch.  174,  sec.  277,  and  the  evidence  shews  there  was 
no  by-law  passed  to  make  the  lease.  The  demise  is  there- 
fore invalid  for  want  of  a  by-law  for  such  purpose. 

Osier,  Q.  C,  shewed  cause.  The  defendants  having 
admitted  the  plaintiffs'  title,  cannot  now  deny  it.  Rule 
147  shews  the  objection  now  taken  should  have  been 
pleaded.  The  defendants  are  estopped  from  now  denying 
the  plaintiffs'  title.  The  R.  S.  O.  ch.  174,  sec.  509,  gives 
power  to  township  municipalities  to  pass  by-laws,  sub-sec.  2. 
For  raising  money  by  toll  on  any  bridge,  road,  or  any  other 
work  to  defray  the  expense  of  making  or  repairing  the 
same.  Sub-sec.  5,  for  regulating  the  manner  of  granting 
to  road  or  bridge  '  companies  permission  to  commence  or 
proceed  with  roads  or  bridges  within  its  jurisdiction,  and 
for  regulating  the  manner  of  ascertaining  and  declaring  the 
completion  of  the  work,  so  as  to  entitle  such  companies  to 
levy  tolls  thereon,  &;c.  And  sub-sec.  6,  for  granting  to  any 
person,  in  consideration  or  part  consideration  of  planking, 
gravelling  or  macadamizing  a  road,  or  of  building  a  bridge, 
the  tolls  fixed  by  by-law  to  be  levied  on  the  work  for  a 
period  of  not  more  than  twenty-one  years  after  the  work 
has  been  completed,  and  after  such  completion  has  been 
declared  by  a  by-law  of  the  council  authorizing  tolls  to  be 
collected  ;  and  the  grantee  of  such  tolls  shall,  during  the 
period  of  his  right  thereto,  maintain  the  road  or  bridge  in 
repair.  The  General  Road  Companies  Act,  R.  S.  0.  ch. 
152,  sec.  128,  provides  that  "If  any  person  being  either 
the  renter  or  collector  of  tolls  at  any  gate  on  any  road, 
takes  a  greater  toll  than  is  authorized  by  law,"  he  shall 
forfeit,  &c.  :  Regina  v.  Gaister,  30  U.  C.  R.  247.  The 
municipality  may  sell  the  road  itself,  and,  if  so,  they  may 
lease  the  tolls.    Under  these  statutes  the  corporation  are 


CORPORATION  OF  ANCASTER  Y.  DURRAND  ET  AL.  567 


clearly  empowered  to  make  the  demise.  He  referred  to 
Gunning  s  Law  of  Tolls,  140,  and  Scottish  American 
Investment  Go.  v.  Corporation  of  Elora,  6  App.  R.  628. 

MacKelcan,  Q.  0.,m  reply.  The  fact  that  the  municipality 
may  have  the  power  to  sell  the  road  does  not  affect  the 
question  of  the  demise,  for  the  power  to  sell  does  not  imply 
the  power  to  lease  :  Directors,  &c.,  of  the  Shrewsbury,  &c., 
R.  W.  Co.  V.  Directors,  dx.,  of  the  North  Western,  i;c.,  R. 
W.  Co.,  6  H.  L.  Cas.  113,  130. 

December  29,  1882.  Wilson,  C.  J. — There  were  many 
cases  cited  upon  the  argument  which  do  not  help  us  in 
deciding  the  case.  The  questions  we  have  to  determine 
are  : 

1.  Whether  the  plaintiffs  can  collect  tolls  on  the  road, 
because  the  eastern  toll-gate  is  placed  beyond  the  limits  of 
the  tow'uship  of  Ancaster  upon  the  Barton  side  of  the 
road  ? 

2.  Whether  the  plaintiffs  can  demise  the  tolls  of  the 
road  ? 

3.  Whether  the  demise  is  valid  without  a  by-law 
expressly  authorizing  it  ?  and 

4.  Whether  the  defendants  can  dispute  any  of  such 
matters,  as  they  have  enjoyed  the  benefit  of  the  demise 
without  interruption  during  the  whole  term  ? 

As  to  the  first  question  :  The  demise  was  of  "  the  toll 
gate  on  the  eastern  portion  of  the  said  Hamilton  and 
Ancaster  road,"  and  the  plaintiffs  "  hereby  give  and  grant 
to  the  said  Alexander  Durrand  full  liberty  and  authority 
to  demand  charge,  levy,  collect,  and  take  the  several  and 
respective  sums  of  money  as  and  for  toll  from  parties,  per- 
sons, and  travellers  passing  the  said  gate,"  &c. 

A  person  may  demise  land  which  is  not  his  own,  and  if 
there  be  no  eviction  by  superior  title,  and  the  tenant  enjoys 
and  has  the  benefit  of  the  full  term  granted  to  him,  he  is 
as  much  bound  to  pay  the  rent  by  reason  of  the  estoppel 
as  if  the  estate  were  one  which  was  created  on  or  in  actual 
interest.    If  it  appeared  the  plaintiffs  never  had  or  could 
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not  possibly  have  had  any  such  demising  power,  it  is  very 
likely  the  defendants  or  ^the  sureties  at  any  rate  might 
successfully  resist  this  action. 

But  it  is  conceded,  the  plaintiffs  might  have  acquired 
their  title  to  this  toll-gate  in  Barton  under  "  The  General 
Road  Companies  Act,"  R.  S.  0.  ch.  152,  sec.  63,  which 
enacts  that  "  any  company  formed  under  this  or  any  former 
Act  may  sell  to  an}^  municipal  council  represent! r>or  the 
interests  of  the  locality  through  or  along  the  boundary  of 
which  any  such  road  passes,  or  in  which  the  work  is 
situate." 

Such  a  company  might  have  owned  the  road  and 
the  toll-gate  No.  1,  the  said  road  being  several  miles  in 
length  through  the  township  of  Ancaster,  excepting  the 
part  from  the  limit  of  Ancaster  up  to  and  including  the 
site  upon  which  the  toll-gate  is  erected;  but  such  a  com- 
pany might  have  held  the  above  excepted  parcel  as  part 
of  its  road,  and  as  such  part  of  the  road  is  along  the 
houndo,ry  of  Ancaster,  there  is  no  reason  why  the  plaintiffs 
might  not  acquire  it. 

But  besides  there  being  such  a  title  as  that  just  men- 
tioned, there  is  no  evidence  that  the  whole  of  the  road 
allowance  between  Ancaster  and  Barton  is  not  part  of  and 
vested  in  the  township  of  Ancaster  as  it  might  be. 

And  again,  by  the  R.  S.  0.  ch.  174,  sec.  498,  such  a  road 
between  townships,  or  between  Ancaster  and  the  ciij  of 
Hamilton,  is  within  the  "joint  jurisdiction"  of  such  adjoin- 
ing municipalities ;  and  under  sec.  499  there  may  be  a 
b^-law  of  the  adjoining  municipality  giving  to  Ancaster, 
with  respect  to  this  road,  the  right  to  erect  a  toll-gate  upon 
the  Barton  or  Hamilton  side  of  the  road. 

But,  even  without  such  a  by-law,  the  township  of  Barton 
may  have  acquiesced  in  the  township  of  Ancaster  encroach- 
ing upon  the  road  by  their  gate,  and  if  it  did  so  acquiesce, 
the  plaintiffs  having  joint  jurisdiction  with  Barton  over 
the  road,  would  have  title  sufficient,  so  long  as  it  was  not 
disputed  by  Barton  during  the  lease,  to  demise  the  toll- 
gate  to  the  defendant  Durrand. 


CORPORATION  OF  ANCASTER  V.  DURRAND  ET  AL.  569 


The  objection  is  one  which  is  not  to  be  given  effect  to 
as  an  answer  to  this  action,  if  it  can  be  avoided,  for  it  is 
not  a  meritorious  defence,  and  in  my  opinion  it  altogether 
fails. 

As  to  the  second  question  :  The  soil  and  freehold  of  high- 
ways are  vested  in  the  Grown,  but  the  jurisdiction  over 
them  is  vested  in  and  given  to  the  council  of  the  munici- 
pality in  which  they  are  situate. 

The  powers  which  municipal  bodies  have  over  such  roads 
are  of  the  largest  possible  description.  They  have  the 
absolute  and  uncontrolled  possession  of  them.  They  may 
impose  tolls  upon,  or  grant  the  tolls  to  companies  who 
improve  them.  They  may  sell  them  and  open  others. 
They  have  in  fact  a  property  in  and  title  to  the  roads 
subject  to  the  Crown's  nominal  ownership  of  an  anomalous 
but  ver}^  substantial  nature,  which,  it  appears  to  me,  does 
confer  upon  them  the  power  to  demise  the  tolls  in  place 
of  collecting  them  by  their  own  officers  at  a  salary. 

It  is  not  a  delegation  of  authority.  It  is  an  original 
exercise  of  power.  It  is  in  no  way  like  the  demise  by  a 
railway  company  of  its  line  and  privileges.  The  plaintiffs 
control  the  road  and  the  tolls.  They  are  responsible  for 
its  repair.  The  railway  is  the  very  object  and  purpose  of 
incorporation.  If  that  is  parted  with,  or  the  essential 
righls  of  the  company  are  parted  with,  the  franchise  is 
improperly  dealt  with.  So  it  was  when  turnpike  trusts 
existed  in  England,  and  so  it  would  be  here  if  a  road  trust 
were  created  without  any  special  powers  of  leasing.  But 
with  municipalities  the  tolls  of  roads  are  among  the  least 
of  their  very  great  powers,  and  such  bodies  may  under 
the  more  liberal  notions  of  the  present  age  be  properly  en- 
trusted with  the  renting  of  their  toll  gates  and  the  tolls,  if 
that  is  considered  to  be  the  best  way  of  collecting  the  tolls. 
They,  in  effect,  appoint  a  collector  of  the  tolls,  paying  him 
not  by  salary  or  percentage,  but  by  giving  to  him  for  his 
own  use  all  that  is  received  b}^  him  above  a  particular 
sum,  which  they  reserve  to  themselves,  the  collector  run- 
ning the  risk  of  the  sum  reserved  being  collected  in  con- 
72 — VOL.  XXXTI.  C.P.D. 


570    COMMON  PLEAS  DIVISION,  MICHAELMAS  SITTINGS,  1882. 

sideration  of  his  being  allowed  to  retain  for  his  own  use 
the  whole  that  he  may  collect  above  that  sum. 

The  128th  sec.  of  E.  S.  0.  ch.  152,  appears  to  apply  to  all 
toll  roads,  whether  held  by  municipal  or  joint  stock  bodies, 
or  by  a  purchaser,  and  in  that  section  the  renter  or  collector 
of  tolls  is  expressly  mentioned. 

I  am  of  opinion  the  plaintiffs  had  the  power  to  demise 
the  toll  gate  to  Durrand. 

As  to  the  third  question,  I  think  there  should  have  been 
either  a  general  or  special  by-law  to  make  the  demise.  But 
the  objection  is  certainly  not  open  to  the  defendants  now» 

Upon  the  whole,  therefore,  we  are  of  opinion  the  defend- 
ants have  failed  to  sustain  their  objections,  and  that  the 
order  must  be  discharged,  with  costs. 

Galt  and  OsLER,  JJ.,  concurred. 

Order  discharged. 
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Smith  v.  Forbes  et  al. 

Brokers — Instructions  to  purchase  stocJc — Discretion — Ratification. 

Action  against  the  defendants,  stock-brokers  at  Toronto,  for  breach  of 
duty  in  not  biTj'ing  certain  stock  for  the  plaintiff.  On  March  25th,  the 
plaintiff  by  telegraph  instructed  defendants  to  buy  the  stock  at  114  or 
less,  which  defendants  by  letter  in  reply  agreed  to  do,  but  said  that 
the  telegram  was  received  too  late  to  enable  them  to  act  on  it  that  day. 
On  Monday  following,  the  27th,  defendants  telegraphed  plaintiff  that 
they  had  cancelled  his  order  in  the  meantime,  as  there  were  unfavour- 
able rumours  about  the  stock,  and  that  they  were  writing.  The  plain- 
tiff received  this  about  noon  the  same  day,  but  did  not  answer  it, 
waiting  for  the  letter,  which  he  received  about  five  o'clock  the  follow- 
ing day,  the  28th,  being  to  the  same  effect  as  the  telegram,  and  asking 
the  plaintiff  to  repeat  the  order  if  he  wished  defendant  to  buy  for  him. 
The  plaintiff  on  the  receipt  of  the  letter  wrote,  that  from  defendants 
telegram  he  expected  something  more  tangible  and  definite  than  mere 
general  unfavourable  impressions  and  suspicion  for  not  filling  his  order, 
and  therefore  waited  for  defendants'  letter  ;  that  he  had  given  a  posi- 
tive order  to  buy,  &c. 

Held,  (1)  that  the  correspondence  shewed  that  the  plaintiff  ratified  or 
assented  to  the  defendants'  course  of  conduct  in  disobeying  his  in- 
structions and  exercising  their  discretion  ;  that  the  construction  of  the 
correspondence  was  for  the  Court  and  not  for  tbe  jury  : 

(2)  That  at  all  events  no  damage  was  proved,  as  on  the  Monday  when 
the  plaintiff  became  aware  that  defendants  had  decided  not  to  buy,  the 
stock  was  still  at  114. 

Action  against  tlie  defendants,  stock-brokers,  carrying 
on  business  in  Toronto,  for  breach  of  duty  in  not  buying 
a  quantity  of  telegraph  stock. 

The  action  was  tried  before  Armour,  J.,  and  a  jury,  at 
Toronto,  at  the  Summer  Assizes  of  1882. 

The  following  facts  were  proved  : 

On  Saturday  25th  March,  1882,  the  defendants,  who  had 
on  a  former  occasion  acted  as  agents  for  the  plaintiff  in 
purchasing  stock,  telegraphed  to  the  plaintiff  at  Buffalo : 
"  Montreal  Telegraph  opens  13 J  to  14." 

The  plaintiff  replied  to  this  by  telegram  from  Buffalo : 
"Buy  me  100  shares  at  114  or  less;  draw  for  margin," 
and  also  wrote  the  same  day:  On  receipt  of  your  telegram 
to-day  about  Montreal  Telegraph  stock  I  telegraphed  you 
to  buy  for  me  100  shares  at  114  or  less.  Please  do  so,  and 
draw  for  necessary  margin  at  sight.  If  you  can  do  better 
give  me  the  benefit  of  it." 
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On  the  same  day  the  defendants  wrote  the  plaintiff  as 
follows  :  "  *  *  Telegraph  stock  broke  yesterday  to 
112  and  opened  this  mornrng  at  118J  to  114,  closing  114 
to  114 J.  Your  telegram  to-day  was  received  after  Board, 
therefore  can  do  nothing  to-day  for  you.  (No  afternoon 
Board  on  Saturdays).  Will  continue  order  until  revoked, 
or  executed.  We  think  at  about  these  figures  it  is  a  pur- 
chase." 

On  the  morning  of  the  27th  March  (Monday)  the  defen- 
dants telegraphed  the  plaintiff:  "  Rumours  so  unfavourable 
we  cancel  orders  in  meantime  to  buy.  Writing." 

The  plaintiff  said  that  he  received  this  telegram  about 
11.30  a.m.,  or  12  o'clock  on  Monday.  It  was  marked  as 
received  at  the  Buffalo  office  at  10.50  a.m.,  and  it  was  said 
that  there  was  practically  no  difference  between  Toronto 
and  Buffalo  time. 

■  The  defendants  also  wrote  on  the  same  day  :  "  As  wired 
you  this  morning  we  in  the  meantime  cancel  the  order  to 
buy  100  shares  Montreal  Telegraph  stock  at  114.  *  * 
In  your  interest  we  thought  it  best  to  hold  over  order 
until  at  any  rate  you  could  consider  the  situation,  and 
may  be  get  further  information  on  it.  Market  opened 
pretty  steady  with  sales  from  114  to  113 closing  at  11 3 J 
and  114.  We  trust  our  action  will  meet  with  your 
approval.  Kindly  repeat  your  order  when  you  wish 
us  to  operate." 

The  plaintiff  received  this  letter  on  the  afternoon  of 
Tuesday,  28th  March,  and  on  that  day  about  five  o'clock, 
he  replied  by  letter :  "  I  am  in  receipt  of  your  letter  of 
yesterday  explaining  your  telegram  of  yesterday  morning 
and  your  action  in  not  filling  my  order.  I  must  say  from 
your  telegram  I  was  prepared  for  something  a  good  deal 
more  tangible  as  a  reason  for  not  filling  my  order  than  the 
mere  general  unfavourable  impressions  described  in  your 
letter.  *  *  If  there  has  been  any  decided  advance  I 
think  I  am  justified  in  expecting  you  to  make  me  good  in 
the  matter.  I  gave  you  a  positive  order  to  buy.  *  * 
Of  course  in  giving  this  order,  I  knew  that  with  such  an 
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important  decline  the  air  would  be  full  of  all  kinds  of 
rumours  and  uncertainty,  but  having  fiiith  in  the  ultimate 
result  was  willing  to  risk  my  money.  When  your  tele- 
gram arrived  on  Monday  a.m.,  I  of  course  supposed 
something  a  good  deal  more  tangible  than  mere  conjecture 
had  caused  it,  and  therefore  waited  for  your  letter.  *  * 
Have  just  telegraphed  you  to  know  how  the  market 
closed  to-day."  The  telegram  referred  to  is  as  follows  : 
"  Letter  received.  Don't  think  justified  in  not  buying. 
How  did  market  close  to-day  ?" 

The  defendants'  telegram  of  Monday  morning,  the  27th 
March,  was  not  otherwise  replied  to. 

On  tbe  morning'fof  the  29th  (Wednesday)  the  defendants 
telegraphed  plaintiff :  "  Last  sale  yesterday  120.  Market 
still  very  uncertain." 

The  stock  could  have  been  obtained  at  any  time  on 
Monday  at  114;  on  Tuesday  at  118;  on  Wednesday  at 
120,  and  on  Thursday  at  122. 

It  was  not  suggested  that  the  defendants  had  not  acted 
in  good  faith,  or  to  the  best  of  their  j  udgment. 

The  plain tif}''s  contention  was,  that  they  had  accepted  a 
positive  order  to  buy,  and  had  no  discretion  in  the  matter. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
plaintiff,  by  not  answering  the  defendants'  telegram  of  Mon- 
day morning,  and  directing  them  to  go  on  and  buy  the 
stock,  had  acquiesced  in  the  course  they  were  pursuing— 
acquiesced  in  their  exercising  their  discretion,  on  the 
rumours  coming  to  their  ears,  whatever  they  were,  in  not 
purchasing  the  stock — and  told  them  that  if  the  plaintitF 
did  acquiesce  the  defendants  were  not  responsible  :  that 
if  they  thought  the  plaintiff  was  justified  in  waiting  until 
he  got  their  letter,  and  telegraphing  immediately  on  get- 
ting it,  then  he  was  not  acquiescing  in  their  conduct;  and 
that  it  was  for  the  jury  to  say,  looking  at  the  correspond- 
ence passing  between  the  parties,  and  at  the  course  of 
conduct,  whether  in  their  opinion  the  plaintiff  was,  on 
Monday,  acquiescing  or  consenting  to,  or  concurring  in 
the  course  of  conduct  the  defendants  had  apprized  him  by 
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telegram  they  were  carrying  out,  viz.,  that  owing  to  unfavor- 
able rumours  they  were  not  purchasing  according  to  order  ; 
that  if  the  jury  found  that  the  plaintiff  did  acquiesce,  then 
the  defendants  were  not  liable,  but  if  they  found  he  did 
not  acquiesce,  then  the  defendants  were  liable,  under 
their  contract  to  purchase  the  shares. 

As  to  damages,  he  told  them  that  it  was  the  duty  of  the 
plaintiff,  if  he  wanted  the  shares,  to  have  bought  them 
within  a  reasonable  time  after  he  knew  the  defendants 
were  not  purchasing  them  for  him,  and  that  the  amount 
he  would  have  to  pay  in  such  reasonable  time  over  and 
above  what  he  would  have  have  had  to  pay  for  them 
on  Monday,  would  be  the  measure  of  damages.  If  they 
thought  Tuesday  a  reasonable  time,  then  $160  would  be 
required,  Wednesday,  $240,  and  Thursday,  $360. 

The  charge  was  objected  to  on  the  grounds  mentioned 
in  the  order  nisi. 

The  jury  found  a  verdict  for  the  plaintiffs,  with  S240 
damages. 

At  the  Michaelmas  Sittings,  November  12,  1882,  Mc- 
Michael,  Q.  C,  obtained  an  order  nisi  to  set  aside  the 
verdict  for  the  plaintiff,  and  for  a  new  trial,  on  the 
ground  of  misdirection  in  the  learned  Judge  in  directing 
the  jury  that  the  defendants  could  not  cancel  the  order 
given  them  to  purchase  stock  ;  and  on  the  ground  that 
the  Judge  should  have  told  the  jury  that  the  delay  by 
the  plaintiff  from  Monday  until  Tuesday  was  an  acqui- 
escence, and  should  not  have  left  the  question  of  acquiesence 
to  the  jury,  but  have  directed  a  verdict  for  the  defendants 
on  the  admitted  facts ;  and  that  he  should  have  told  the 
jury  that  the  defendants  acting  as  agents  should  have 
exercised  a  discretion,  and  that  if  they  acted  bond  fide 
in  the  exercise  of  their  discretion  they  were  not  liable  for 
an  error  in  judgment ;  and  for  misdirection  as  to  damages 
the  Judge  should  have  told  the  jury  that  if  there  was  a 
breach  it  was  on  Monday,  and  the  difference  in  the  value 
of  stock  on  that  day  was  the  measure  of  damages ;  and  on 
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the  ground  that  the  verdict  was  contrary  to  law  and 
evidence,  or  for  a  nonsuit  or  to  enter  a  verdict  for  the 
defendants. 

During  the  same  sittings  November  29,  1882,  McMichael, 
Q.C.,  supported  the  order.  The  first  question  is  whether  the 
plaintiff  acquiesced  in  the  defendants'  using  their  discretion 
in  the  matter.  The  plaintiff  by  not  answering  the  defen- 
ants'  telegram  of  Monday  until  the  following  day,  and 
the  telegram  and  letter  sent  by  the  plaintiff  on  that  day, 
clearly  shew  such  acquiescence.  If  the  plaintiff  desired  to 
hold  the  defendants  to  the  order  given  he  should  have 
so  telegraphed  them.  The  construction  of  the  correspon- 
dence was  a  matter  for  the  Court,  and,  as  the  correspondence 
itself  shewed  acquiesence,  the  question  should  not  have 
been  left  to  the  jury.  The  plaintiff  avails  himself  of  the 
defendants'  discretion,  and  when  he  finds  that  it  has  not 
turned  out  to  his  advantage  he  endeavours  to  enforce  the 
original  instructions.  The  law  is  clearly  laid  down  in  Story 
on  Agency,  9th  ed.,  sees.  478-9  ;  Wharton  on  Agency  and 
Agents,  sec.  107.  Then  as  to  damages,  no  damage  was 
proved.  On  the  Monday  when  the  breach,  if  any,  occurred, 
the  stock  was  still  at  114,  the  value  of  the  stock  when 
the  contract  was  made:  Poiuell  v.  Jessopio,  18  C.  B.  336  ; 
Temioest  v.  Kilner,  3  C.  B.  249. 

Falconhridge,  contra.  The  plaintiff  gave  the  defendants 
a  direct  and  positive  order  to  buy  the  stock,  and  the  defen- 
dants in  their  reply  accept  the  order  and  agree  to  buy  it. 
They  say  they  will  continue  the  order  until  revoked  or 
executed,  that  is,  until  revoked  by  the  plaintiff  or  executed 
by  the  defendants,  and  the  defendants  entered  upon  the 
performance  of  the  contract.  There  is  nothing  in  the  sub- 
sequent correspondence  which  shews  that  the  contract  was 
not  to  be  carried  out.  The  case  may  be  looked  upon  in 
two  aspects,  1st  disobedience  to  orders,  and  2nd  the  right 
to  renounce.  There  is  no  question  that  an  agent  must 
carry  out  his  principal's  orders  and  is  liable  for  disobe- 
dience :  Wharton  on  Agency  and  Agents,  sees.  247, 248.  Then 
as  to  renunciation,  the  contract  was  founded  on  a  valuable 
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consideration,  and  therefore  there  was  no  right  to  renounce  ; 
and  even  assuming  that  it  was  a  gratuitous  agency,  still 
the  defendants  having  entered  upon  the  performance  of 
their  duty  were  bound  to  perform  it ;  there  was  no  dis- 
cretion given  to  the  defendants  :  Story  on  Agency,  9th  ed. 
sees.  189-90,  478-9  ;  Wharton  on  Agency  and  Agents,  sees. 
107,  247;  Bruce  v.  Davenport  36  Barb,  394  ;  United  States 
V.  Jarvis,  Daveis's  Circuit  R.  274.  This,  however,  was  a 
question  of  fact  for  the  jury,  and  was  therefore  properly 
left  to  them,  and  they  found  for  the  plaintiff :  Story  on 
Agency,  sees.  189,.  192,  217 ;  Ireson  v.  Mason,  12  C.  P.  475. 
Then  as  to  the  damages.  The  plaintiff  had  a  reasonable 
time  after  the  contract  was  broken  to  purchase  the  stock, 
and  the  jury  have  found  that  Wednesday  was  a  reasonable 
time  for  such  purpose,  and  they  have  given  as  damages 
the  difference  between  the  market  value  of  the  stock  on 
that  day  and  the  contract  price  ;  Mayne  on  Damages,  3rd 
ed.,  188  ;  Graham  and  Waterman  on  N.  T.,  vol.  iii.,  p.  832. 

December  29,  1882.  OsLEE,  J, — This  case  arises  out  of 
a  contract  of  agency,  and  the  question  is,  whether  the 
defendants,  who  are  the  agents,  have  been  guilty  of  a 
breach  of  it  which  entitles  the  plaintiff,  their  principal,  to 
recover  damages. 

The  plaintiff  gave,  and  the  defendants,  for  valuable  con- 
sideration, accepted  a  positive  order  to  buy  a  certain  num- 
ber of  shares  of  Montreal  telegraph  stock  at  a  named  price. 
Having  received  express  instructions  the  defendants'  duty 
was  to  obey  them  strictly,  if  by  the  exercise  of  due  diligence 
they  could  do  so.  Using,  however,  their  own  discretion 
they  disregarded  them,  and  the  plaintifi'  alleges  that  he  has 
in  consequence,  suffered  loss. 

Two  points  arise  for  consideration,  (1)  whether  the  plain- 
tiff ratified  or  assented  to  the  defendants'  course  of  conduct 
in  disobeying  his  instructions  and  using  their  discretion. 
(2)  If  he  did  not,  what  is  the  proper  measure  of  damages. 

In  Russell  on  Mercantile  Agents,  2nd  ed.,  p.  23  it  is 
said  that,  "  in  general,  a  mercantile  agent  is  bound  to  f ol- 
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low  his  instructions  literally,  unless  there  be  something  in 
the  nature  of  the  instructions  themselves  which  renders  it 
improper  that  he  should  do  so  ;  or  unless,  by  the  happening 
of  certain  events  after  the  instructions  are  given,  he  should 
be  relieved  from  the  whole,  or  some  part  of  this  duty." 
See  also  Story  on  Agency,  9th  ed.,  sec.  189;  Wharton  on 
Agency  and  Agents,  sec.  247. 

And  if  an  agent  deviate  from  his  instructions,  unless 
their  meaning  be  doubtful,  and  he  has  acted  under  a  bond 
ade  though  mistaken  notion  of  their  purport,  he  will  be 
liable  for  all  loss  resulting  therefrom,  whether  such  devia- 
tion originated  in  an  intention  to  benefit  his  principal  or 
to  defraud  him  :  Russell  on  Mercantile  Agents,  p.  42 ; 
Ireland  v.  Livingston,  L.  E,.  5  H.  L.  395,  at  p.  416. 

Again,  although  an  agent  may  renounce  his  agency  after 
entering  upon  the  business,  he  must  give  his  principal 
timely  notice  of  his  intention  to  do  so,  and,  if  he  does  not, 
will  be  liable  for  any  loss  the  latter  may  sustain  by  the 
breach  of  his  engagement.  He  cannot  wantonly  withdraw 
from  it  without  rendering  himself  responsible  for  the  con- 
sequences of  doing  so  :  Story  on  Agency,  9th  ed.,  sec.  478 ; 
Wharton  on  Agency  and  Agents,  sec.  107 ;  United  States 
V.  Jarvis,  Daveis's  Circuit  Court  Reports,  274,  283. 

In  the  case  before  us  the  defendants,  instead  of  executing 
the  plaintiff's  order,  telegraphed  him  early  on  Monday,  the 
first  day  on  which  they  could  have  bought  the  stock,  that 
owing  to  unfavorable  rumours  they  cancelled  his  order  to 
buy.  They  do  not  merely  say  that  they  will  not  buy  dur- 
ing that  day,  or  until  the  lapse  of  some  definite  time.  They 
inform  him  that  they  have  absolutely  cancelled  his  order 
in  the  meantime^  which  I  understand  to  mean  until  they 
receive  a  further  order.  They  added  that  they  were 
"  writing,"  that  is,  of  course  and  as  the  plaintiff  understood 
it,  in  explanation. 

Dealing  first  with  the  question  of  ratification  or  assen 
or,  in  other  words,  of  an  implied  variation  by  the  plaintiff 
of  the  terms  of  his  order,  as  a  defence  to  the  action,  it 
appears  that  he  took  no  notice  of  the  defendants'  messa^« 
73 — VOL.  XXXII  c.  P.  D. 
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until  5  o'clock  in  the  evening  of  the  following  day,  when, 
having  in  the  meantime  received  their  letter  written  at  the 
.same  time  as  the  telegram,  he  telegraphed  them  that  he 
did  not  think  they  were  justified  in  not  buying  the  stock, 
and  he  wrote  to  the  same  effect  a  letter,  to  which  I  shall 
.  presently  refer  more  particularly,  intimating  that  he  would 
hold  them  responsible  for  any  loss  he  might  sustain  if  they 
should  now  be  unable  to  purchase  the  stock  at  the  price  he 
had  given  them. 

The  defendants  contend  that  the  plaintiff's  conduct  in  not 
replying  to  their  telegram  until  Tuesday  evening  was  an 
acquiescence  in  or  ratification  of  the  course  of  conduct  which 
that  telegram  apprized  him  they  were  pursuing.  They 
,also  urge  that  his  letter  and  telegram  of  Tuesday  conclu- 
sively shew  that  he  was  so  acquiescing  in  it,  and  that  the 
learned  Judge  should  have  so  ruled  at  the  trial. 

The  plaintiff's  contention,  on  the  other  hand,  is,  that  he 
was  warranted  in  delaying  his  reply  to  the  telegram  until 
the  receipt  of  the  defendants'  letter  of  explanation  :  that  he 
was  not  nntil  then  bound  to  determine  whether  he  would 
or  would  not  acquiesce  ;  and  that  the  question  of  acquies- 
ance,  however  evidenced,  was  for  the  jury. 

That  might  be  so,  if  it  depended  merely  upon  the  proper 
inference  to  be  drawn  from  the  plaintiff's  conduct  in 
not  replying  to  the  defendants'  telegram  for  nearly  two 
business  days,  considering  the  fluctuating  nature  of  the 
property  they  were  dealing  with,  and  the  facilities  of  com- 
munication, though  it  might  well  be  urged  that  the  silence 
of  the  principal  ought  to  raise  a  conclusive  presumption 
that  he  intended  to  ratify  the  transaction,  especially  where 
it  has  a  direct  tendency  to  influence  the  agent :  Wharton 
on  Agency,  sec.  87 ;  Bope  v.  Lawrence,  50  Barb.  238  a 
case  very  similar  to  this.  But  it  is  different  with  the  plain- 
tiff's letter  of  the  28th  March.  We  think  the  defendants 
are  right  in  saying  that  it  should  not  have  been  merely 
submitted  to  the  jury  as  a  fact  in  the  case,  but  that  its 
<;onstruction  was  for  the  Court,  and  that  it  proved  the 
plaintifi"s  acquiescence. 
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Bearing  in  mind  that  the  plaintiff  had  given  the  defen- 
dants a  positive  order  to  buy,  and  that  he  had  received 
from  them  distinct  notice  that  they  had  cancelled  his 
order,  he  writes,  on  the  Tuesday  evening  :  "  I  was  prepared 
for  something  moi-e  tangible  than  the  mere  general  unfa- 
vourable impression  described  in  your  letter,"  *'  *  and 
again  :  "  When  your  telegram  arrived  on  Monday  a.m.,  I 
of  course,  supposed  something  a  good  deal  more  tangible 
than  mere  conjecture  had  caused  it,  and  therefore  waited 
for  your  letter'' 

We  think  that  the  plain  meaning  of  this  is,  that  although 
the  plaintiff  liad  at  fii'st  given  the  defendants  no  discretion 
in  the  matter,  he  was  quite  willing  that  they  should  exer- 
cise it  in  his  favour,  that  he  had  in  his  own  mind  assented 
to  their  doing  so  pending  the  receipt  of  their  letter,  and 
for  that  reason  had  not  repeated  his  order.  During  the 
intervening  period  he  was  assenting  to  their  judgment  in 
not  buying,  fie  might  afterwards  dispute  its  soundness, 
but  he  had  taken  his  chance  of  its  being  right,  and  qui 
sentit  coinmodum  sentire  debet  et  onus. 

In  Wallace  v.  Telfair,  2  T.  K  at  p.  189  (note),  Buller,  J., 
speaking  of  the  assent  of  the  principal  to  the  agent's 
unauthorized  act,  says  :  "  If,  with  a  knowledge  of  all  the 
circumstances,  he  adopted  the  defendant's  acts  for  a 
moment,  he  ought  to  be  bound  by  them;"  and  in  Prince 
V.  Clark,  1  B.  &  C.  186,  Holroyd,  J.,  at  p.  190,  says  : 
"  Circumstances  might  possibly  exist  to  justify  an  agent 
in  not  strictly  pursuing  his  instructions.  It  might  pos- 
sibly be  ruinous  to  his  principals  to  pursue  them.  Coffin 
and  Clark  in  this  case,  having  deviated  from  their  instruc- 
tions, gave  the  plaintiff  notice  of  the  purchase  which  they 
had  made ;  and  the  only  question  is,  whether  he  ever 
assented  to  the  act  done  by  them,  which  might  or  might 
not  in  the  event  turn  out  beneficial.  If  he  did  assent,  it  is 
quite  clear  that  he  cannot  succeed  in  the  present  action." 

The  only  fact  which  was  material  to  be  known  by  the 
plaintiff  here  was,  that  the  defendants  were  not  obeying 
his  instructions,  but  were  exercising  their  discretion.  Hi.^ 
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letter  tells  us  to  what  extent  and  for  how  long  he  was 
assenting  to  that  course,  and  if  he  assented  at  all,  or  in 
any  contingency,  he  was  bound,  and  the  defendants  were 
discharged.  With  deference  therefore  to  the  view  taken 
by  the  learned  Judge  at  the  trial  we  think  the  exception 
to  his  ruling  on  this  point  was  well  taken,  and  that  the 
defendants  were  entitled  to  judgment. 

Assuming,  however,  that  the  case  was  properly  left  to  the 
jury  on  the  question  of  acquiescence,  the  defendants  say  that 
the  plaintiff  was  not  entitled  to  damages  after  the  27th 
March,  on  which  day  there  was  a  complete  breach  of  their 
contract.  The  plaintiff  could  have  treated  their  message 
as  an  absolute  renunciation  of  their  agency — as  a  distinct 
refusal  to  perform  their  agreement ;  and  they  contended  at 
the  trial  and  before  us  that  he  was  bound  so  to  treat  it,  if 
he  meant  to  deny  their  right  to  deviate  from  his  orders  or 
to  exercise  a  discretion  to  carry  them  out  or  not,  as  they 
should  deem  best  for  his  interests.  Of  course  they  were 
not  then  at  liberty  by  changing  their  minds  to  place  him 
in  a  worse  position  than  if  they  had  refused  to  undertake 
the  agency  at  all,  but  his  damages  would  in  'that  case,  if 
he  still  desired  to  buy  the  stock,  be  measured  by  reference 
to  what  was  a  reasonable  time  for  that  purpose  having 
regard  to  the  time  at  which  he  had  notice  of  the  defen- 
dants' refusal  to  perform  their  agreement. 

In  my  opinion  the  defendants  are  right  in  their  conten- 
tion. No  limit  of  time  had  been  given  by  the  plaintiff 
within  which  they  might  purchase  the  stock,  and  therefore 
it  cannot  be  said  that  he  was  entitled  to  treat  their  notice 
as  inoperative,  or  as  a  mere  notice  of  an  intention  not  to 
carry  out  a  contract  at  some  future  time,  until  the  arrival 
of  which  they  were  at  liberty  to  change  their  minds,  and 
perform  it,  if  the  plaintiff  had  not  in  the  meantime  elected 
to  treat  what  had  occurred  as  a  breach :  Frost  v.  Knight, 
L.  R.  7  Ex.  112,  113. 

It  may  be  tested  in  this  way.  Could  the  defendants, 
after  sending  the  telegram,  have  bought  the  stock  with- 
out further  orders,  and  charged  the  plaintiff  with  it  I 
should  say  clearly  they  could  not. 
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If  this  is  the  correct  view  to  take  of  the  defendants' 
liability,  the  question  of  acquiescence  becomes  immaterial, 
because  there  is  then  no  evidence  that  the  plaintiff  sus- 
tained any  loss  by  the  defendants'  breach  of  contract.  On 
the  contrary,  the  evidence  shews  that  he  had  notice  of  it 
in  time  to  have  given  orders  to  buy  the  stock  on  that  day 
at  his  own  price,  and  it  has  not  been  suggested  that  that 
was  not  a  reasonable  time. 

If  there  was  anv  o-round  for  thinking  otherwise,  a  new 
trial  might  be  granted  to  enable  the  plaintiff  to  take  the 
opinion  of  a  jur}^  on  that  point,  but  we  see  none. 

If,  however,  it  be  said  that  there  was  not  an  absolute 
refusal,  at  all  events,  to  purchase  the  shares,  but  only  an 
intimation  that  the  defendants  deemed  it  better,  in  the 
plaintiff's  interest,  not  to  buy  at  present,  that  was  equally 
a  deviation  from  instructions  and  a  breach  of  their  con- 
tract. It  was  notice  to  the  plaintiff  that  they  meant  to 
use  their  own  discretion  instead  of  obeying  his  order, which, 
in  effect,  of  course  prohibited  them  from  using  any  discre- 
tion at  all. 

If  he  acquiesced  in  the  defendants  using  their  discretion 
that  is  a  defence  to  the  action.  If  he  did  not,  still  the  con- 
tract was  broken  on  the  27th  March  to  the  knowledge  of 
the  plaintiff,  and  he  sustained  no  damage.  We  cannot 
think  he  is  warranted  in  saying  to  the  defendants,  as  in 
effect  he  does,  "  I  know  that  you  are  disobeying  my  orders 
either  by  determining  not  to  buy  for  me  at  all,  or  by  using 
in  my  interest  a  discretion  which  I  have  not  given  you,  but 
I  will  await  further  information  before  I  decide  whether 
the  rumours  by  which  you  are  guided  are  of  sufficient 
importance  to  justify  your  course.  I  will  acquiesce  if  you 
prove  to  be  right,  but  I  will  not  if  you  are  wrong."  That 
was  the  position  the  plaintiff  took,  but  he  could  not  by  doing 
so  enhance  the  measure  of  damages  to  which  he  would  be 
entitled  if  in  the  end  he  determined  not  to  acquiesce. 

We  think,  therefore,  the  jury  should  have  been  told  that 
if  they  thought  the  plaintiff  did  not  acquiesce  in  the  defen- 
dants' course  of  conduct  their  contract  was  broken  on  the 


582  COMMON  PLEAS  DIVISION,  MICHAELMAS  SITTINGS,  1882. 


27th,  and  that  the  damages  should  be  ascertained  by  con- 
sidering what  was  a  reasonable  time  for  the  plaintiff  to  buy 
the  stock  after  he  received  notice  of  the  breach.  As  we 
have  pointed  out  the  evidence  shews  that  in  that  case  Mon- 
day was  a  reasonable  time  for  that  purpose,  and  no  damage 
was  proved. 

In  whatever  way  the  case  is  looked  at  the  defendants 
are  entitled  to  recover. 

Wilson,  C.  J. — On  the  25th  of  March,  the  plaintiff 
instructed  the  defendants  to  buy  for  him  Montreal  tele- 
graph stock  for  114  or  less.  The  telegram  was  received  by 
the  defendants  too  late  that  day  to  enable  them  to  act 
upon  it.  On  the  27th,  Monday,  the  defendants  telegraphed 
the  plaintiff  that  they  cancelled  his  order  in  the  meantime 
to  buy,  as  the  rumours  about  the  stocks  were  so  unfa- 
'vourable,  and  they  would  write.  The  plaintiff  received 
that  telegram  upon  the  same  day  about  noon.  The  plain- 
tiff waited  for  the  defendants'  letter,  which  they  wrote  the 
same  day,  and  he  received  it  in  the  afternoon  of  the  28th, 
and  about  5  p.  m.  that  day  he  wrote  to  them  stating,  among 
other  things :  "  I  gave  you  a  positive  order  to  buy." 

The  first  enquiry  is,  had  the  defendants  any  discretion 
in  executing  their  commission  ?  The  next  is,  if  they  had, 
did  they  act  with  reasonable  discretion  in  forbearing  to  buy 
until  they  communicated  with  their  principal  and  received 
his  further  instructions  ?  And  the  last  is,  if  they  had  no  dis- 
cretion to  exercise,  or  if  they  did  not  exercise  it  wisely,  so 
that  they  are  responsible  in  law  for  their  conduct,  is  the 
plaintiff  to  blame  for  delaying  from  noon  of  the  27th  of 
March  till  the  evening  of  the  28th,  when  it  was  too  late 
for  the  defendants  to  act  upon  that  day  ? 

The  contract  on  the  part  of  the  agent  with  the  principal 
is,  that  he  will  act  with  reasonable  skill  and  ordinary  dili- 
gence, and  he  is  consequently  liable  for  injury  sustained  by 
his  employer  by  reason  of  the  agent's  failure  in  these 
respects.  He  may  deviate  from  his  instructions  on  certain 
occasions,  but  in  general  he  must  follow  the  instructions  of 


SMITH  V.  FORBES  ET  AL. 


583 


his  principal.  Here  the  agent  was  to  buy  the  stock  at  a 
price  not  higher  than  a  certain  rate.  There  were  rumours  of 
the  depreciation  of  the  stock,  and  the  defendants  fearing 
from  such  rumours  their  principal  would  be  a  loser  if 
they  bought  for  him  in  a  falling  market  did  not  buy  for 
him,  but  telegraphed  him  they  had  not  bought  in  conse- 
quence of  these  rumours.  It  appears  to  me  they  had  a  dis- 
cretion to  act  if  they  acted  upon  fair  and  reasonable 
grounds  or  information,  and  in  good  faith  for  their  princi- 
pal's interest.  It  is  impossible  that  in  no  case  of  the  kind 
can  the  agent  use  any  discretion  of  his  own.  The  principal 
was  in  Buffalo,  the  defendants  were  in  Toronto,  and  they 
had  an  agent  or  correspondent  in  Montreal.  The  defen- 
dants intended  to  fill  the  plaintiff's  order  in  Montreal,  where 
there  was  a  better  market  in  every  respect  for  such  stock. 
If  a  change  had  taken  place  suddenly  in  the  stock  the  prin- 
cipal at  a  distance  could  not  act,  and  to  say  that  the  agent 
on  the  spot  should  not  exercise  any  judgment  whatever  to 
buy  or  not  to  buy  would  be  wholly  unreasonable.  If  the 
defendants  had  bought  at  110  on  the  strongest  assurances 
that  the  next  day  the  stock  would  fall  to  100,  and  in  their 
own  belief  that  it  would  fall  or  probably  continue  falling, 
it  would,  unless  the  instructions  were  of  the  most  imper- 
ative nature  to  buy  in  any  event  or  at  all  hazards  accord- 
ing to  the  directions,  be  an  act  of  extreme  imprudence, 
perhaps  I  might  say  of  folly,  to  buy  in  such  a  case  with- 
out first  referring  to  the  principal. 

As  to  the  second  question,  I  find  nothing  impeaching 
the  due  exercise  of  the  defendants'  discretion. 

If,  howHver,  they  were  under  positive  orders  to  buy  in 
any  event,  it  is  quite  plain  they  informed  the  plaintiff 
by  noon  on  the  27th  of  March  they  did  not  think  so. 
And  when  so  informed  he  should,  if  he  thought  they  were 
under  positive  orders,  have  telegraphed  them  at  once,  that 
his  onievs  were  positive  and  they  must  buy  for  him.  He 
did  not  do  tliat,  but  left  them  without  any  order  till  the 
evening  of  ohe  following  day.  If  he  had  telegraphed 
them  on  the  27th,  as  he  could  have  done,  the  defendants 
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could  have  executed  Lis  order  in  the  terms  of  it,  and  no 
loss  would  have  happened. 

It  is  no  excuse  that  the  plaintiff  did  not  answer  the 
defendants'  telegram  of  the  27th  because  he  was  waiting 
for  the  letter  which  they  promised  to  write  to  him,  for  his 
case  is,  they  had  no  right  to  telegraph  him  or  write  to 
him  ;  they  had  no  discretion  about  buying  or  not  buying ; 
their  duty  was  to  buy  within  the  limits  given  to  them ; 
they  had  their  instructions  already,  and  all  they  had  to 
do  was  to  obey  them. 

It  is  quite  manifest,  when  he  knew  they  were  not  filling 
his  order,  and  when  he  knew  they  were  exercising  their 
judgment  whether  to  buy  or  not,  he  should  have  directed 
them  at  once  to  buy;  they  had  their  orders  already,  and 
did  not  require  further  instructions  from  him. 

It  was  in  consequence  of  the  plaintiff's  own  neglect  he 
has  sustained  a  loss,  if  his  instructions  were  of  the  positive 
nature  he  attributes  to  them. 

Galt,  J.,  concurred. 

Order  absolute. 
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Sears  v.  The  Agricultural  Insurance  Company  et  al. 

Insurance — Xou-jmipnoit  of preinhmi  note —  Variation — Condition— FiUlnii 
up  blank  —  Beforination  —  Beasonableness  of  condition  —  Misnomer  — 
Fromis-sori/  note. 

A  premium  note,  dated  the  24tli  Ma}',  18S0,  given  on  effecting  an  insur- 
ance with  tlie  defendants  company,  stated  that  the  insured  for  vahie 
received  on  policy  No.  1,305,  dated  the  Gth  May,  1880,  promised  to  pay 
the  company  -Si 4. 50,  on  the  2-4th  of  December,  1880,  with  interest  at 
seven  per  cent ,  and  contained  an  agi-eement  that  if  the  note  were  not 
paid  at  maturity,  the  whole  amount  of  the  premium  should  be  con- 
sidereil  as  earned,  and  the  policy  should  be  null  and  void  so  long  as  the 
note  remained  unpaid.  Upon  the  policy,  whicli  was  dated  the  I4tli 
May,  1880,  and  took  effect  from  the  24th  May,  1880,  was  endorsed  a 
variation  condition  that  the  policy  should  not  be  valid  or  binding  until 
the  ]jremium  was  actually  paid,  unless  credit  was  given  for  it  ;  and  in 
that  case  it  was  a  condition  of  the  contract,  "that  if  such  premium  be 

not  paid          IS  ,  the  whole  amount  of  premium  shall  then  be 

considered  as  earnetl,  and  the  policy  shall  be  null  and  void,  so  long  as 
any  part  thereof  remains  unpaid."  The  application,  whicli  was  made 
a  part  of  the  policy,  stated  that  the  premium  was  due  on  the  24th  of 
December,  1880. 

Held,  that  the  omission  to  1111  up  the  blank  in  the  condition,  did  not  pre  - 
vent its  operating,  for  the  condition  would  be  perfect  without  the 
figures  "18,"  Mdiich  might  l>e  rejected  as  surplusage;  but  that  the- 
condition  could  he  reformed  hy  inserting  the  words  and  figures  evi- 
dently intended — namely,  the  24tli  December,  1880,  or  might  have  been 
filled  up  by  the  parties. 

Held,  also,  that  the  condition  was  not  unreasonable,  being  in  efifect  the 
same  as  that  provided  for  in  the  case  of  Mutual  Insurance  Companies 
by  R.  8.  0.  ch.  161. 

The  fire  occurred  on  the  13th  of  September.  On  the  15th  September, 
the  plaintifl',  through  a  solicitor,  paid  the  amount  of  the  note  to  the 
defendants,  who  were  ignorant  of  the  loss.  On  the  17th  of  September, 
notice  of  loss  was  given  to  the  defendants,  when  they  immediately 
returned  the  premium  to  the  solicitor. 

Held,  that  the  payment  having  been  made  in  fraud  of  the  defendants, 
could  not  avail  the  plaintiff. 

Qucere,  whether  the  note  in  question  was  negotiable  ;  notwithstanding 
the  special  agreement  in  it,  and  as  to  the  effect  of  the  defendants  being 
described  therein  as  the  "  Watertown  Insurance  Company."  while  their 
real  name  was  "The  Agricultural  Insurance  Company  of  Watertovv'n, 
K  Y." 

The  plaintiff,  hj  policy  dated  the  14tli  of  May,  1880,- 
in  consideration  of  $14.50,  was  insured  against  loss  by  fire 
by  the  defendant  company  to  the  amount  o£  $400  on  his 
dwelling  house,  situate  on  lot  No.  3,  in  the  12th  concession 
of  the  township  of  Bedford,  and  to  the  amount  of  $300 
on  his  household  furniture  therein,  for  thi-ee  years  from  the- 
24th  of  May,  1880. 
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The  othei^  defendants,  the  Queen's  College,  at  Kingston, 
were  mortgagees  of  the  land  on  which  the  said  house  was 
situate  ;  and  by  the  terms'  of  the  policy  it  was  agreed  that 
in  case  of  loss  by  fire  happening  to  the  said  insured 
premises  during  the  currency  of  the  policy  the  amount 
of  loss  should  be  paid  to  the  said  mortgagees  to  the  extent 
of  their  interest  in  the  premises  ;  and  the  plaintiff  paid  to 
the  said  company  the  said  sum  of  $14.50. 

The  premises  were  destroyed  by  fire  on  the  13th  of 
September,  1881,  and  the  plaintiff  sustained  loss  to  the 
amount  of  S700  and  upwards. 

The  statement  of  defence  alleged : 

1.  That  the  policy  in  addition  to  the  usual  statutory 
conditions  had  endorsed  upon  it,  printed  in  red,  certain 
other  conditions  called  variations  in  conditions,  and  the 
policy  was  subject  to  these  variations  so  far  as  reasonable ; 
and  amongst  said  other  conditions  was  the  following  : 
"  This  policy  shall  not  be  valid  or  binding  until  the  pre- 
mium is  actually  paid  thereon,  unless  credit  is  given  for  a 
definite  time.  In  this  case  it  is  covenanted,  as  a  condition 
of  the  contract,  that  if  such  premium  be  not  paid  the 
whole  amount  of  premium  shall  then  be  considered  as 
earned,  and  the  policj'  shall  be  null  and  void  so  long  as 
any  part  thereof  remains  unpaid."  And  the  company 
allege  that  credit  w^as  given  to  the  plaintiff"  until  the  24th 
of  December,  1880,  for  payment  of  the  said  premium,  and 
it  was  not  paid  when  due,  and  it  remained  unpaid  until 
after  the  loss  of  the  premises  by  fire-,  and  the  policy  thereb}^ 
became  and  was  void  at  the  time  of  the  fire. 

2.  That  at  the  time  of  the  plaintiff"s  application  foi- 
insurance,  he  gave  his  promissory  note  for  payment  of  the 
premium ;  and  upon  the  note,  and  as  a  part  of  it,  was  the 
agreement,  that  if  the  note  should  not  be  paid  at  maturity 
the  whole  amount  of  premium  should  be  considered  as 
earned,  and  the  policy  should  be  void  so  long  as  the  note 
remained  past  due  and  unpaid  ;  and  the  note  came  due 
before  the  fire  and  was  not  paid,  and  it  i-emained  unpaid 
jSit  the  time  of  the  fire,  and  the  policy  thereby  became  void 


SEARS  V.  AGRICULTURAL  INS.  CO.  ET  AL. 


587 


And  the  company  submit  that  this  contract,  contempor- 
aneous with  and  apart  of  the  contract  for  insurance,  should 
be  binding  on  the  plaintiff. 

3.  That  after  the  fire,  and  before  the  company,  or  any 
agent  of  theirs,  had  notice  or  knowledge  of  the  fire,  the 
plaintiff,  in  fraud  of  the  company,  and  wrongfully  conceal- 
ing from  them  the  fact  that  a  fire  had  occurred,  paid  the 
amount  of  the  note,  and  the  amount  was  taken  by  an 
agent  of  the  company  in  ignorance  of  the  fact  that  a  fire 
had  taken  place  of  the  property  insured,  or  that  any  claim 
would  be  made  by  the  plaintiff ;  and  as  soon  as  the  company 
had  notice  of  the  fire  they  paid  the  money  back  to  the 
amount  of  the  note  and  interest  to  the  attorney  of  the  plain- 
tiff herein. 

4.  That  the  plain tifi'  did  not  duly  pay  to  the  company 
the  consideration  of  the  said  policy. 

5.  That  the  plaintiff  did  not  sustain  loss  by  fire  in  man- 
ner and  to  the  amount  alleged. 

6.  That  the  Queen's  College,  at  Kingston,  should  not  have 
been  made  parties  defendants  in  this  action.  Issue. 

The  cause  W' as  tried  before  Senkler,  J.,  county  Judge  of 
Lincoln,  without  a  jury,  sitting  for  Wilson,  C.  J.,  at  King- 
ston, at  the  Spring  Assizes  of  1882. 

The  chief  question  was,  whether  the  non-payment  of  the 
note  which  was  given  for  the  premium  debarred  the  plain- 
tiff from  recovering  upon  the  policy. 

The  learned  Judge,  in  a  carefully  prepared  judgment, 
-disposed  of  this  point  in  favour  of  the  plaintiff. 

The  facts  were  :  The  policy  was  numbered  1305,  and  was 
dated  the  14th  of  May,  1880,  taking  effect  from  the  24th 
of  May,  "  The  loss,  if  any,  payable  to  mortgagee  as  interest 
may  appear." 

The  variation  in  question  was  No.  4.  "  This  policy  shall 
not  be  valid  or  binding  until  the  premium  is  actually  paid 
thereon  unless  credit  is  given  for  a  definite  time.  In  this  case 
it  is  covenanted  as  a  condition  of  the  contract,  that  if  such 
premium  be  not  paid  18  the 

whole  amount  of  premium  shall  then  be  considered  as 
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earned,  and  the  policy  shall  be  null  and  void  so  long  as 
any  part  thereof  remains  unpaid." 
Tlie  note  was  as  follows  : 

' '  The  company  is  authorized  to  insert  in  this  note  the  number  and  date 
of  policy. 

.  "114.50.  For  value  received  in  policy,  No.  1305,  dated  the  6th  day  of 
May,  1880,  issued  by  the  Agricultural  Insurance  Company  of  Watertown, 
N.  Y.,  I  promise  to  pay  to  Watertown  Insurance  Company,  or  order,  the 
sum  of  $14.50  on  the  24th  day  December,  1880,  at  Kingston,  with  interest 
at  the  rate  of  7  per  cent. 

' '  And  it  is  hereby  agreed  that  if  this  note  be  not  paid  at  maturity  the 
whole  amount  of  premium  on  said  policy  shall  be  considered  as  earned, 
and  the  policy  shall  be  null  and  void  so  long  as  this  note  remains  unpaid. 
"  Dated  at  Bradford,  the  24th  day  of  May,  1880, 

*'  David  Seaus. 
,  "Susan  Sears,  Witness." 

The  learned  Judge  was  of  opinion  the  blank  in  the  fourth 
condition  could  not  be  filled  up  now,  or  the  condition  be 
read  by  inserting  the  words,  "  %v]ien  due,''  or  the  like, 
which  were  apparently  intended  to  be  put  there,  and  that 
the  note  signed  by  the  plaintiffs  wife  did  not  indicate  any 
intention  or  expectation  that  the  policy  should  contain  the 
words  which  were  complete  in  the  note,  the  note  being  a 
complete  instrument  by  itself.  And  that  although  the 
application  signed  by  the  plaintiff's  wife  stated  that  the- 

premium,  $14.50,  is  due  24th  day  December,"  and  the 
application  was  made  "a  part  of  the  policy,"  it  did  not 
warrant  the  insertion  of  any  words  in  the  blank  of  the 
fourth  condition  to  shew  when  the  premium  is  to  be  paid. 
The  variations  were  intended  not  only  to  be  conspicuous 
to  the  eye, but  intelligible  to  the  mind,  and  he  could  not  think 
a  condition  complied  with  the  spirit  of  the  Act  which  was  not 
clear  and  intelligible  in  itself,  but  would  only  be  understood 
by  reference  to  other  documents  and  matters  not  appear- 
ing on  its  face,  or  in  the  policy  on  which  it  was  endorsed. 
The  learned  Judge  also  commented  upon  the  date  of  the 
policy  being  described  as  the  6th  of  May,  while  it  is 
the  14th  of  May,  although  the  number  of  the  policy  is 
right ;  and  upon  the  note  being  payable  to  the  Watertown 
Insurance  Company,  while  the  name  of  the  insurers  is  the 
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"  Agricultuval  Insurance  Company  of  Watertown,  N.  Y./' 
and  if  the  note  was  not  payable  to  the  defendants  he  did 
not  see  how  the}^  could  claim  the  benefit  of  the  condition. 

The  learned  Judge  was  also  of  opinion  that  the  fourth 
condition,  if  perfect,  as  the  defendants  contended  it  was,  w^as 
not  a  reasonable  condition  :  that  the  nineteenth  statutory 
condition  on  the  polic}^  enabled  the  compan}^  at  any  time  to 
terminate  the  insurance  at  an}^  time  by  giving  ten  days' 
notice  to  that  effect,  and  by  repaying  a  ratable  proportion 
of  the  premium  for  the  unexpired  time,  and  the  policy 
should  cease  at  the  expiration  of  ten  days  from  the  receipt 
of  such  notice  and  repay  ;nent;  and  that  the  fifteenth  con- 
dition of  the  variations  was  to  the  like  effect,  but  not 
requiring  notice  of  any  kind  to  l)e  given  to  the  ccfmpany, 
and  that  such  provisions  were  a  full  protection  to  the  com- 
pany without  creating  a  forfeiture  of  premium  against 
the  insured  ;  and  although  the  R.  S.  0.  ch.  161  sec.  48, 
allows  such  a  condition  to  be  inserted  in  mutual  policies, 
because  by  the  Mutual  Act  the  insured  must  have  thirty 
days'  notice  of  his  assessment  before  the  policy  can  be  sus- 
pended, w^hile  this  plaintiff  was  not  to  receive  notice  of 
any  kind.  He  was  therefore  of  opinion  the  condition  was 
unreasonable,  because  it  claims  for  the  company  the 
entire  premium,  and  because  it  imposes  a  more  severe 
burthen  on  the  insured  than  any  condition  in  the  statu- 
tory forms." 

The  learned  Judge  was  also  of  opinion  that  the  note  v/as 
clearly  a  negotiable  instrument."  He  referred  to  May  on 
Insurance,  2nd  ed.,  p.  485,  sec.  342,  which  enacts  that  if  a 
policy  be  forfeitable  for  nonpayment  of  premium,  and  a  note 
be  taken  for  the  premium,  the  right  of  forfeiture  does  not 
apply  for  nonpayment  of  the  note ;  and  also  that  if  the 
condition  is  a  condition  subsequent,  the  note  must  be  pre- 
sented on  the  last  day  of  grace  for  payment,  and  payment 
refused  before  there  can  be  a  forfeiture  ;  and  that  no  pre- 
sentation was  made  of  this  note,  nor  any  notice  given  that 
the  policy  w^as  suspended  while  the  note  was  unpaid,  or 
that  it  would  be  forfeited ;  but  a  mere  demand  was  made 
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for  payment.  Upon  which  the  verdict  v^as  entered  for 
the  plaintiff  with  $680  damages,  and  judgment  given 
thereon  with  full  costs  of  suit. 

In  the  Michaelmas  sittings  of  the  Court,  Britton,  Q.  C, 
moved  on  notice  to  set  aside  the  finding,  verdict  and  judg- 
ment, and  to  enter  a  verdict  or  nonsuit  for  the  defen- 
dants ;  or  that  the  verdict  be  varied  to  meet  the  facts 
of  the  case ;  or  that  the  verdict  be  reduced  to  $600,  or 
to  such  other  sum  as  the  Court  may  direct ;  or  why  a 
new  trial  should  not  be  had  upon  the  grounds  : 

1.  That  upon  the  law  and  evidence  the  plaintiff  is  not 
entitled  to  recover. 

2.  That  the  policy  by  the  special  agreement  was  void 
for  non-payment  of  the  premium  after  the  time  of  credit 
expired. 

8.  That  the  condition  avoided  the  policy  for  that  cause. 

4.  That  the  plaintiff  did  not  forthwith  after  the  loss  give 
notice  in  writing  of  the  loss. 

5.  That  the  defendants  the  Queen's  College  have  not 
had  their  rights  disposed  of 

6.  That  there  are  other  grounds  for  the  said  motion  on 
the  evidence,  and  on  the  exhibits  filed. 

And  application  was  also  made,  if  necessary,  to  fill 
up  the  blank  in  the  fourth  condition  under  the  head  of 
variations,  to  make  the  same  conform  to  the  agreement 
of  che  parties. 

At  the  same  sittings,  December  1,  1882,  Britton,  Q.  C, 
supported  the  rule. 

G.  M.  Macdonnell,  (of  Kingston),  contra. 

The  arguments  sufficiently  appear  in  the  judgment. 

December  29,  1882.  Wilson,  C.  J.— The  learned  Judge 
said,  in  referring  to  the  blank  in  the  fourth  condition  of  the 
variations  :  "  Then  what  meaning  or  effect  is  to  be  given  to 
the  condition.  It  is  a  printed  form  in  which  a  blank  is  left 
apparently  to  be  filled  up,  but  which  has  not  been  filled 
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in  any  way.  It  is  quite  clear  that  evidence  is  not  admis- 
sible to  shew  what  was  intended  to  be  pnt  in  the  blank. 
It  is  tolerably  obvious  what  was  the  intent  or  object  of 
having  such  a  blank,  but  there  is  no  evidence  of  the  plain- 
tiff ever  having  agreed  to  anything  being  written  in  it,  so 
as  to  enable  the  Court  to  reform  it.  The  plaintiff's  wife 
signed  a  note  containing  a  similar  provision,  but  that  does 
not  indicate  any  intention  or  expectation  that  the  policy 
should  contain  it  also,  the  note  being  a  complete  instrument 
by  itself." 

He  also  said  :  "  But  the  policy  refers  to  the  applicatio  i 
and  makes  it  a  part  of  the  policy,  and  in  the  application  it 
is  stated  that  credit  is  given  until  the  24th  December." 
He  declined  "to  give  effect  to  the  condition,"  and  he  added: 
I  do  not  think  a  condition  involving^  such  serious  con- 
sequences  should  be  enforced  on  a  surmise,"  that  is,  "that 
the  defendants  meant  the  note  should  be  paid  when  due." 

The  condition,  it  will  be  observed,  provides  firstly  for 
the  case  of  a  cash  payment :  that  until  it  is  actually  made 
the  polic}^  shall  not  be  binding;"  and  secondly,  for  the  case 
of  a  period  of  credit  being  given  for  payment  of  the  pre- 
mium; and  then  it  proceeds  "in  this  case  it  is  covenanted  as 
a  condition  of  the  contract,  that  if  such  premium  is  not 
paid  ,18    ,  the  whole  amount  of  premium  shall 

then  be  considered  as  earned,  and  the  policy  shall  be  null 
and  void  so  long  as  any  part  thereof  remains  unpaid." 

The  figures  18  are  insensible  as  they  now  stand.  That 
something  was  intended  to  be  written  along  the  blank  is 
quite  certain;  and  that  something  was  "on  the  24th  of 
December,  80."  But  without  any  addition  being  made 
to  the  condition,  why  cannot  the  figures  18,  be  rejected  as 
insensible  ?  and  the  whole  condition  will  be  consistent  and 
sensible — "  if  such  premium  be  not  paid,"  that  is,  accord- 
ingly as  it  may  be  a  cash  or  a  credit  payment,  "  the  whole 
amount  of  premium  shall  then  be  considered  as  earned," 
&c. 

I  do  not  see  it  any  where  decided  as  a  fixed  rule  that 
blanks  cannot  be  filled  up. 
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In  Fazahevly  v.  McKnight  et  al,  6  E.  &  B.  795,  the  facts 
were  :  The  plaintiff's  claim.against  the  defendants  was  £337 
Is.  lOd.  The  defendants  had  a  set-ofF  against  the  plaintiff 
for  £142  9s.  7d.  The  defendants  made  an  assignment  for  the 
benefit  of  their  creditors,  which  recited  that  the  defendants 
were  indebted  to  certain  persons,  parties  thereto,  in  the 
sums  set  opposite  their  names  in  the  schedule,  and  in  con- 
sideration of  a  guarantee  of  ten  shillings  in  the  pound  by 
a  third  party  the  creditors  released  their  debts.  The 
plaintiff  executed  the  deed.  There  was  a  blank  left  in  the 
schedule  opposite  his  name.  The  blank  should  have  been 
filled  with  the  balance  of  the  £337  Is.  lOd.,  after  deducting 
from  it  the  £142  9s.7d.,  but  it  was  filled  without  the  plaintiff's 
authority  by  inserting  in  it  the  sum  of  £337  Is.  lOd.  The 
result  was,  that  while  the  plaintiff  was  getting  ten  shillings 
.in  the  pound  on  the  last  named  sum,  the  defendants  were  left 
at  liberty  to  sue  for  the  full  amount  of  their  set-off  of  £142 
9s.  7d.  The  defendants  set  up  the  release  as  an  answer  to  the 
plaintitf's  suit  for  the  recovery  of  the  £337  Is.  lOd.,  and  the 
plaintiff  replied  non  est  factum.  The  jury  found  the  inten- 
tion of  the  parties  was  that  the  debt  from  the  defendants  to 
the  plaintiff  should  be  taken  to  be  the  balance  due  to  the 
plaintiff  after  deducting  the  set-off,  and  the  verdict  was 
entered  for  the  plaintiff.    In  term  the  case  was  argued. 

Wightman,  J.,  said,  at  p.  803 :  "  When  the  deed  was 
executed  no  sum  was  mentioned  as  the  debt  due  from 
the  defendants  to  the  plaintiff  The  effect  would  be, 
that  the  deed  would  release  all  such  debts  as  were 
then  due  from  the  defendants  to  the  plaintiff.  *  * 
But,  without  the  consent  of  the  plaintifi'  (I  leave  out  of 
€onsideration  the  time  of  the  insertion,  which  I  agree  with 
Mr.  Atherton  in  thinking  not  very  material,)  the  whole  sum 
of  X337  Is.  lOd.  is  inserted,  leaving  it  open  to  the  defendants 
to  demand  the  whole  sum  of  £i42  9s.  7d.  *  *  Suppose  the 
sum  were  still  to  be  left  in  blank,  and  to  be  ascertained  by 
the  jury;  the  jury  find  that  the  real  debt  meant  was  the 
balance  left,  after  deducting  the  set-off  *  *  :  they  take 
into  consideration  what  was  the  plaintiff's  view  of  the 
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case  at  the  time  that  he  executed  the  release  *  *  what- 
ever amount  was  inserted,  the  deed  still  would  be  a  release." 

Crompton,  J.,  said,  at  p.  806  :  "  Whether  we  look  to  the 
intention  of  the  parties  or  to  the  operation  of  the  deed, 
it  is  manifest  the  balance  is  what  was  meant  to  be  released. 
*  *  The  deed  is  not  avoided  by  a  blank  having  been 
originally  left  in  the  schedule  ;  but  the  question  is  then  left 
open  to  proof  which  debt  was  meant." 

In  a  note  to  Mattheu's  v.  Taylor,  2  M.  &;  G.  673,  it 
is  said  :  "  A  creditor  who  executes  a  composition  deed, 
in  which  the  amount  of  his  debt  is  left  in  blank,  binds 
himself  to  the  extent  of  all  his  existing  claims  against  the 
insolvent,  although  the  deed  refers  to  '  sums  set  opposite 
the  names '  of  the  executing  parties,"  several  authorities 
being  there  given. 

In  the  case  of  Hudson  v.  Hevett,  5  Bing.  368,  at  pp.  38U. 
390,  Gaselee,  J.,  expressed  his  opinion  that  blanks  left 
manifestly  to  be  filled  up  after  execution,  might  be  filled 
up  without  invalidating  the  instrument. 

On  this  part  of  the  case,  I  am  of  opinion  the  condition 
is  perfect  now  as  it  stands  :  that  the  18  standing  there 
does  not  prevent  it  from  operating  more  than  if  such 
figures  had  not  been  there ;  and  I  am  of  opinion  the 
necessary  insertion  could  have  been  made  after  delivery  of 
the  policy  by  the  company,  either  by  the  defendants  or  by 
the  plaintiff  himself ;  for  it  was  a  blank  manifestly 
intended  to  be  filled  up.  It  reads  sensibly  as  it  is,  and  it 
expresses  in  fact  and  effect  all  that  it  would  have  ex- 
pressed if  it  had  been  filled  up  as  it  was  intended  to  have 
been  by  both  parties. 

If  a  reformation  had  been  necessar}^,  it  should  have 
been  made,  because  without  any  doubt  both  parties  knew 
what  the  blank  should  express  if  it  were  filled  up  in  full. 

But  in  addition  to  what  has  been  said,  it  is  plain  the 
contract  is  to  be  gathered  from  the  policy,  application,  and 
note.  The  application  is  made  a  part  of  the  policy,  and  it 
shews  the  plaintiff's  note  was  taken  for  the  premium,  and 
that  it  would  become  due  on  the  24th  of  December,  1880. 
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The  note  also,  if  that  be  material — but  I  do  not  think 
it  is — refers  to  the  policy  1305,  issued  by  the  Agricultural 
Insurance  Company  of  Watertown,  N.  Y.,  although  it 
does  not  state  the  date  of  the  policy  correctly.  There  is, 
however,  only  the  one  policy,  and  no  pretence  that  there  is 
any  other,  and  it  contains  the  very  words  of  the  condition 
in  question,  that  if  the  note  be  not  paid  at  maturity,  &c. 

The  authorities  are  express  upon  the  point  that  contem- 
poraneous documents  may  be  read  as  one,  if  properly 
referred  to  so  as  to  shew  on  their  face  they  are  connected 
with  the  same  transaction  :  Worsley  v.  Wood,  6  T.  R.  710; 
Heatl  V.  Durrani,  12  M.  &  W.  438  ;  Crane  v.  Powell,  L.  R. 
4  C.  P.  123  ;  Baumann  v.  James,  L.  R.  3  Ch.  508. 

There  is,  in  my  opinion,  no  kind  of  objection  to  the 
completion  and  meaning  of  the  condition. 

The  learned  Judge  was,  however,  of  opinion  it  was  an 
unreasonable  condition,  and  therefore  not  binding  between 
the  parties,  because  the  statutory  condition  No.  19  enables 
the  company  to  terminate  the  insurance  at  any  time  upon 
a  ten  days'  notice,  and  by  repaying  a  proportionate  part  of 
the  premium  for  the  unexpired  time ;  and  that  condition 
15  of  the  variation  permits  the  company  to  cancel  the 
policy  at  any  time  on  giving  notice  and  tendering  a  ratable 
proportion  of  the  premium  for  the  unexpired  time,  while 
"  the  effect  of  the  condition  now  under  consideration  is  not 
only  to  terminate  the  policy  without  notice  to  the  insured, 
but  to  make  the  whole  premium  become  earned." 

The  fact  that  it  is  the  fault  and  neglect  of  the  insured  to 
pay  his  premium  which  avoids  the  policy  must  be  a  matter 
within  his  own  knowledge,  and  he  cannot  reasonably 
require  the  company  to  inform  him  of  the  fact  of  his  own 
neglect;  and  as  to  notice  to  him  of  the  consequence  attending 
his  neglect,  what  better  notice  can  he  require  than  that  he 
should  have  it  printed  upon  his  policy  that  a  neglect  of 
the  kind,  w-hich  is  wholly  in  his  own  control,  shall  be 
attended  with  the  forfeiture  or  suspension  of  his  policy  ? 

In  this  case  therefore  the  plain tifi*  had  six  months'  notice 
that  if  he  did  not  pay  his  premium  note  at  maturity,  he 
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would  Dot,  while  he  was  in  default,  have  the  benefit  of  his 
policy. 

It  is  said,  however,  that  it  is  unreasonable  while  the 
plaintiff  is  not  protected  by  the  policy  he  should  be 
obliged  to  pa}^  the  whole  of  his  premium.  There  does  not 
seem  to  be  anything  unreasonable  in  such  a  provision.  It 
is  not  the  company  but  the  plaintiff  who  creates  that  state 
of  things.  The  company  does  not  desire  to  terminate  the 
contract.  Their  business  is  to  take  risks  and  to  maintain 
them,  and  to  receive  premiums. 

If  the  insured  will  not  pay  the  premium  while  he  is 
able  to  pay  it,  why  should  his  pi-operty  be  at  the  risk  of 
the  company  ?  And  why  should  not  the  coraj^any  take 
means  to  make  him  pay  so  as  to  continue  the  policy  ?  If 
the  policy-holder  cannot  be  made  to  pay  it  is  very  clear 
he  should  not  continue  to  be  insured.  But  the  person 
who  is  able  to  pay  but  will  not  pay  is  still  less  entitled  to 
protection  than  the  one  who  cannot  pay. 

This  condition  is  in  effect  the  same  as  section  48  of 
R.  S.  O.  ch.  161,  relating  to  mutual  companies,  and  it 
can  scarcely  be  said  that  a  condition  which  the  Legislature 
has  declared  shall  be  proper  and  reasonable  as  between 
mutual  companies  and  their  customers,  shall  be  improper 
and  unreasonable  between  other  than  mutual  companies 
and  their  customers. 

The  provision  that  in  case  of  default  to  pay  "  the  whole 
amount  of  premium  shall  be  considered  as  earned,"  means, 
i  presume,  that  the  company  shall  be  entitled  to  receive 
it — that  is,  that  the  company  shall  be  in  the  like  condition 
they  would  have  been  in  if  there  had  been  at  hrst  a  cash 
payment  ;  but  until  recovery  the  policy  shall  not  be 
available  to  the  party,  and  even  then  only  from  the  time 
of  the  recovery. 

That  is  in  effect  the  provision  in  the  Mutual  Act. 

The  learned  Judge  was  of  opinion  the  note  was  "  clearly 
a  negotiable  instrument,"  that  is,  as  I  understand,  trans- 
ferable by  mere  indorsement.  It  would  be  difficult  to 
make  that  out,  with  the  special  agreement  in  it,  that  if 
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it  be  not  paid  at  raaturity  the  whole  premium  shall  be 
considered  as  earned,  &;c.^  And  he  was  of  opinion  that  the 
note  beina^  payable  to  the  Watertown  Insurance  Company, 
which  is  not  the  proper  description  ot  the  defendants, 
would  prevent  the  defendants  from  claiming  the  benefit 
of  the  condition.  I  see  no  such  difficulty.  The  con- 
clusion of  his  opinion  and  judgment  was  "I  am  therefore 
of  opinion  that  the  plaintiff  is  entitled  to  recover  against 
the  insurance  company." 

The  facts  proved  at  the  trial  were,  shortly,  as  follows : 
^'  The  policy  took  effect  from  the  24th  May,  1880.  The  note 
for  the  premium  was  given  on  the  same  day,  and  was  pay- 
able on  the  24th  December  following.  The  note  was  not  paid 
at  maturity.  The  company  wrote  at  least  twice  to  the 
plaintiff  requesting  payment,  and,  it  was  said,  drawing  his 
attention  to  the  fact  that  his  policy  was  suspended  in  the 
meantime.  That  latter  fact  was  disputed,  and  the  learned 
Judge  was  of  opinion  the  defendants  had  not  sufficiently 
proved  they  had  given  such  intimation  or  warning.  I 
think  it  of  no  consequence,  because  the  company  were  not 
obliged  to  give  such  notice. 

The  fire  took  place  on  the  13th  of  September,  1881. 
^rhe  plaintiff,  through  his  solicitors,  paid  the  amount  of 
the  note  to  a  clerk  in  the  defendants'  office  on  the  15  th  of 
September,  but  he  did  not  inform  the  clerk  at  the  time  of 
payment  of  the  loss  by  fire  having  taken  place,  and  the 
clerk  received  payment  of  the  note  in  ignorance  of  the 
loss  which  had  happened.  On  the  17th  September,  notice 
of  the  loss  by  fire  was  given,  and  the  proof  of  loss  was 
signed  by  the  plaintiff  on  the  27th  September. 

The  evidence  warrants  the  inference  that  the  note  was 
paid  in  consequence  of  the  loss  by  fire,  and  that  the  fact  of 
the  loss  having  happened  two  days  before  the  payment 
was  made  was  wilfully  concealed  from  the  company,  and 
that  the  company  received  payment  in  ignorance  of  the 
loss.  On  discovering  that  a  fire  had  happened,  the  company 
paid  back  the  money.  The  plaintiff's  solicitors  sent  it 
back  to  the  defendants'  office.    The  defendants  have  not 
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accepted  the  same.  These  ckcumstances  do  not  shew  tlie 
plaintiff  duly  paid  the  premium,  and  they  do  shew  that 
the  payment  was  made  in  fraud  of  the  company,  and  that 
the  plaintitt'  is  not  entitled  to  recover. 

I  am  of  opinion  the  order  should  be  made  absolute  to  set 
aside  the  verdict  for  the  plaintiff,  and  to  enter  it  for  the 
defendants. 

If  the  verdict  had  remained  for  the  plaintiff,  it  may  be 
it  should  have  been  reduced  a  little  by  deducting  the  value 
of  some  articles  which  cannot  properl}"  be  classed  as 
furniture. 

OsLER,  J.  —  The  pleadings;  and  evidence  in  this  case 
present  the  somewhat  unusual  spectacle  in  actions  of  this 
kind,  of  a  defence  on  the  merits. 

The  defendants  rely  upon  condition  No.  4  of  the  varia- 
tions and  additions  in  the  statutor}^  conditions  printed 
on  their  policy  under  "The  Fire  Insurance  Policy  Act," 
R.  S.  0.  ch.  162. 

There  are  two  questions  to  be  considered  :  (I)  Whether 
that  condition  either  as  it  is  now  framed,  or  in  any  way 
the  defendants  may  be  entitled  upon  the  evidence  to  have 
it  rectified  in  accordance  with  the  real  agreement  between 
the  parties,  supports  the  defence.  (2)  Whether  the  con- 
dition is  a  reasonable  one. 

There  can,  I  think,  be  no  doubt  that  we  are  bound  to 
read  the  plaintiff's  application  and  premium  note  as 
referring  to,  and  the  former  as  part  of,  the  polic}^  It  is  true 
that  the  application  has  no  date,  while  the  policy,  which 
bears  date  the  14th  May,  refers  to  an  application  bearing 
even  date  and  number  therewith.  The  number  of  the 
application  and  of  the  policy  is  however  the  same,  and  so 
also  are  the  subject  and  amount  of  the  insurance.  The 
note,  too,  is  for  the  premium,  $14.50,  mentioned  in,  and 
as  va.lue  received  by  the  plaintiff  for,  a  policy  No.  1305, 
issued  by  these  defendants  ;  and  there  having  been  no- 
other  policy  than  one  bearing  that  number  issued  by 
them,  the  reference  in  the  note  to  the  date  of  the  policy 
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must  be  rejected  as  falsa  demon stratio.  Then  as  the  policy 
expressly  incorporates  the  application  as  part  of  it,  we  see 
that  the  premium  is  not  due  until  the  24th  of  December, 
in  other  words,  that  credit  has  been  given  f  o]-  it.  The  note 
more  accurately  fixes  the  date  as  the  24th  of  December, 
1880. 

We  now  read  the  condition :  "  This  policy  shall  not 
be  valid  or  binding  until  the  premium  is  actually  paid 
thereon,  unless  credit  is  given  for  a  definite  time."  The 
first  paxt  of  this  clause  does  not  apply  because  credit 
was  given  for  a  definite  time.  "  In  this  case,"  i.  e.,  a 
€ase  in  which  credit  has  been  given — "  it  is  covenanted  as 
a  condition  of  this  contract  that  if  such  premium  be  not 
paid" — then  comes  the  blank,  and  the  figures  18,  which  the 
plaintiff  contends  render  the  condition  insensible — "  the 
whole  amount  of  the  premium  shall  be  considered  as 
earned,  and  the  policy  shall  be  null  and  void,  so  long  as 
any  part  thereof  remains  unpaid."  The  condition  that  if 
such  premium  be  not  paid,  cannot  refer  to  nonpayment  of 
a  cash  premium,  but  refers  in  terms,  looking  at  the  appli- 
cation, to  "  this  case,"  that  is,  the  case  of  nonpayment  of  a 
premium  for  which  credit  has  been  given.  Nor,  of  course, 
can  it  mean  nonpayment  of  such  a  premium  before  it  is 
due.  The  only  meaning,  therefore,  which  fairly  construed 
it  can  have  is,  that  if  such  premium  shall  not  be  paid 
"  when  due,"  reading  those  words  into  the  blank,  the 
policy  shall  be  void  during  the  time  of  nonpayment 
thereafter.  This  construction,  while  rejecting  the  figures 
18  as  insensible,  does  no  violence  to  the  language  of  the 
clause,  and  is,  I  think,  that  which  ought  to  be  attributed 
to  it. 

Even  if  we  yielded  to  the  defendants'  contention  on  this 
point,  I  am  of  opinion  that  we  should  be  warranted 
in  reforming  the  condition  so  as  to  make  it  in  accordance 
with  the  real  agreement  between  the  parties  as  proved  by 
the  application,  note,  and  other  evidence.  An  unusually 
strong  case  is  demanded  to  entitle  a  litigant  to  such  relief. 
I  think  that  case  is  made  out  here.    I  refer  to  Broiun  v. 
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Blachwell,  35  U.  C.  K.  239  ;  Wyld  v.  Liverpool,  London,  and. 
Globe  Ins.  Co.,  '2o  Gv.  44<2 ;  Billington  v.  Provincial  Ins. 
Co.,  2  App.  R.  156,  at  p.  167. 

The  next  question  is,  whether  the  condition  is  a  just  and 
reasonable  one.  It  is  a  condition  "  other  than"  the  condi- 
tions set  forth  in  the  schedule  to  the  Fire  Insurance  Policy 
Act;  but  as  it  deals  with  a  case  not  provided  for  by  the' 
statutory  conditions,  there  is  not  that  prima  facie  presump- 
tion against  its  reasonableness  that  in  the  opinion  of 
Patterson,  J.  A.,  arises  where  a  condition  relates  to  the 
particulars  dealt  with  by  the  statute,  yet  assumes  to  impose 
more  onerous  terms  on  the  insured :  Ballagh  v.  Royal 
Mutual  Ins.  Co.,  5  App.  R.  87,  at  p.  107;  Butler  v.  Standard 
2ns.  Co.,  4  App.  R.  391,  399. 

The  statutory  conditions  do  not  provide  for  the  case  of 
credit  being  given  for  the  premium,  so  that  condition  No. 
19  of  those  conditions,  which  enables  a  company  at  any 
time  to  terminate  the  insurance  by  giving  ten  days'  notice 
to  that  effect,  and  by  re-paying  a  ratable  pro})ortion  of  the 
premium  for  the  unexpired  time,  would  not  apply  to  such 
a  policy  as  this  before  the  premium  had  been  actually  paid, 
and  the  fact  of  its  being  found  on  the  policy  is  therefore  no 
argument  ao^ainst  the  reasonableness  of  the  condition  in 
question.  Having  carefully  considered  the  reasons  advanced 
by  the  learned  Judge  in  support  of  his  opinion,  for  which 
I  need  hardly  say  I  entertain  great  respect,  I  find  much 
difficulty  in  assenting  to  his  conclusion  that  the  condition 
is  not  just  and  reasonable.  It  is  not  substantially  different 
from  the  provisions  of  sec.  48  of  the  Mutual  Insurance 
Company  Act,  R.  S.  0.  ch.  161.  It  is  true  the  term  of  credit 
given  by  the  note  in  this  case  is  longer  than  that  given 
by  the  notice  of  assessment  under  the  Act  referred  to,  so 
that  it  may  be  said  there  is  greater  probability  of  forget- 
fulness  or  oversight  on  the  part  of  the  insured,  but  that 
is  not  a  reason  which  he  should  be  permitted  to  urge 
against  the  condition.  In  other  respects  it  is  more  favour- 
able to  him.  He  has  always  had  notice  from  the  note  and 
policy  of  the  consequence  of  non-payment,  while  the  notice 
of  assessment  on  a  premium  note  is  silent  on  that  point. 
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Then  as  to  the  terms  of  the  condition.  If  the  insurer 
and  insured  are  to  be  placed  on  anything  Jike  an  equal 
footing,  it  seems  hard  to  devise  a  condition  which  better 
fulfils  that  requirement  than  the  condition  in  question, 
which  stipulates  only  that  the  policy  shall  be  null  and 
void  so  long  as  the  premium  remains  unpaid  after  due,  and 
thereby  leaves  it  in  the  power  of  the  insured  to  repair  the 
consequences  of  his  own  negligence  at  any  time  before  a 
loss  has  actually  happened. 

I  confess  it  appears  bo  me  that  the  injustice  of  holding 
an  insurance  company  liable  for  a  loss  occurring  under  the 
circumstances  in  evidence  in  this  case  seems  hardly  less 
than  it  would  be  if  the  premium  had  been  a  cash  premium 
due  before  the  policy  took  effect  at  all. 

The  fact  that  the  company,  as  it  is  said,  procure  an 
investment  for  the  premium  at  a  fair  interest  is  no  more 
than  an  equivalent  for  what  the  insured  receives  in 
obtaining  a  long  term  of  credit  for  its  payment. 

The  passage  in  May  on  Insurance,  2nd  ed.,  pp.  485-7,  sec. 
342,  referred  to  by  the  learned  Judge  as  shewing  that  the 
company  could  not  insist  on  the  condition  without  having 
presented  the  note  for  payment  on  the  last  day  of  grace, 
relates,  as  w411  be  seen  by  referring  to  the  case  of  McA  llister 
V.  Neiv  E'trcjland  Life  Ins.  Co.,  101  Mass.  558,  to  the  case  of  a 
note  taken  for  a  premium  already  due,  or  due  and  payable 
before  the  policy  could  take  effect.  In  that  case  a  policy  was 
expressed  to  be  made  in  consideration  of  a  premium  already 
paid,  and  of  a  like  sum  to  be  paid  annually  during  its  con- 
tinuance, and  it  was  not  to  take  effect  until  the  premium 
was  paid,  in  all  these  particulars  differing  from  the  policy  in 
the  case  before  us.  A  note  was  taken  for  the  first  premium, 
and  the  defendants  relied  upon  a  condition  in  the  policy, 
which  declared  that  in  case  any  premium  due  upon  the 
policy  should  not  be  paid  at  the  day  when  payable,  the 
policy  should  thereupon  become  forfeited  and  void.  The 
Court  held  that  this  clause  could  only  apply  to  a  policy 
which  had  once  taken  effect,  and  to  non-payment  of  a 
premium  payable  after  that  time,  and  could  not  be  held  to 
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refer  to  that  premium  which  the  policy  contemplated  and 
•reqiiired  fco  be  paid  before  the  contract  of  insurance  had 
any  binding  effect.  The  difference  between  that  case  and 
the  present  is  obvious.  There  the  premium  was  a  cash 
premium  treated  as  being  due  and  payable  and  paid  before 
the  policy  could  take  effect.  Instead  of  cash  a  note  was 
taken  for  it,  and  it  might  therefore  well  be  held  that  the 
non-payment  of  the  note  was  not  within  the  terms  of  the 
condition.  Here  the  premium  is  not  treated  as  paid,  nor 
so  acknowledged  in  the  policy.  Credit  is  expressly  given 
for  it,  and  the  condition  relied  on  is  directed  precisely  to 
the  event  which  has  happened. 

I  refer  also  to  Marshall  on  Insurance,  5th  ed.  (1865), 
p.  269;  Consolidated  Real  Estate  and  Fire  Ins.  Go.  v. 
Cashoiv,  41  Maryland,  pp.  59,  76. 

The  polic}'  having  thus  become  void  because  of  the 
breach  of  the  condition,  and  the  plaintiff's  omission  to 
repair  it,  I  am  of  opinion  that  the  action  fails,  and  that 
judgment  should  be  entered  for  the  defendants. 

It  is  unnecessary  to  discuss  the  other  objections  taken 
by  Mr.  Brifcton  to  the  plaintiff's  recovery,  or  whether  the 
note  taken  for  the  premium  is  a  negotiable  note,  notwith- 
standing the  agreement  embodied  in  it,  or  w^hether  the 
error  in  the  name  of  the  payees  would  prevent  them  from 
recovering  upon  it.  On  the  first  point  I  am  inclined  to 
agree  with  the  learned  Judge  that  the  note  is  negotiable. 
See  Ghesney  y.' St.  John,  4  App.  R.  150,  and  cases  cited; 
Story  on  Promissory  Notes,  7th  ed.,  sees.  22,  23. 

On  the  second,  I  think  the  error  in  tiie  name  would  be 
found  not  material.  See  Corporation  of  Beverley  v. 
Barloiv,  10  C.  P.  178 ;  Rwitz  v.  Roman  Gatholic  Eiyis- 
copal  Corporation,  ^c.,  of  Sandivich,  30  U.  C.  P.  269,  and 
authorities  there  referred  to. 

* 

Galt,  J.,  concurred. 

Motion  granted. 
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The  Union  Fire  Insurance  Company  v.  Fitzsimmons 
AND  Brown. 

The  Union  Fire  Insurance  Company  v.  Shields. 

Calls — Notice — Delivery  of  by  mailing — Commutation  of  time — Assignment 
in  insolvency — Receijot  of  dividend  by  insolvent — Stockholder — License  of 
insurance  company  revoked— Receiver — Right  to  sue. 

The  37  Vic.  ch.  93,  sec.  7,  0.,  under  which  the  calls  sued  for  were  made, 
provided  that  thirty  days  notice  of  every  call  should  be  given.  The 
resolution  making  the  call,  was  passed  on  the  3rd  of  August,  1881,  the 
call  to  be  payable  on  the  6th  of  September.  Notice  to  the  defendants 
F.  &  B. ,  was  mailed  in  Toronto,  on  the  5th  day  of  August,  and  would 
reach  Ottawa  post-office,  where  F.  &  B.  lived,  at  7  p.  m.,  on  the  6th. 
The  post-office  closed  at  7.30  p.  m.,  but  the  letter  could  not  have  been 
obtained  on  that  evening  without  personal  application  to  the  postmaster. 
It  was  received  on  Monday  the  8th  of  August. 

Held,  affirming  the  judgment  of  Hagarty,  C.  J.,  Wilson,  0.  J.,  doubt- 
ing, that  the  notice  must  be  deemed  to  have  been  given  upon  the 
mailing,  and  therefore  it  was  good. 

Per  Wilson,  C.  J.  — If  the  thirty  days  were  to  be  computed  from  the 
time  when  the  notice  had  or  should  have  reached  its  destination,  they 
should  begin  on  the  .Monday. 

The  defendant  S.,  it  appeared,  had  made  an  assignment  in  insolvency, 
but  the  stock  had  not  been  returned  by  him  as  part  of  his  assets,  and 
that  the  assignee  had  never  accepted  it.  The  notice  of  call  was  sent 
to  the  assignee,  but  he  directed  his  book-keeper  to  forward  it  to  S., 
which  tie  stated  he  had  done,  but  the  defendant  denied  its  receipt. 
The  plaintiff's  manager  stated  that  after  the  call  was  due,  he  paid  S.  a 
dividend  on  the  stock,  and  S.  then  said  the  call  would  be  paid. 

Held,  that  S.  was  still  a  stockholder,  and  must  be  deemed  to  have  had 
notice. 

In  both  the  above  cases,  an  objection  was  also  taken  that  there  was  no 
power  to  sue,  because  the  company's  license  under  42  Vic.  ch.  25,  0.,  had 
been  revoked,  but  it  was  shewn  that  one  B.  had  been  appointed 
receiver,  and  was  specially  required  by  order  of  the  Chancery  Division 
to  prosecute  all  members  in  arrear  for  calls  ;  and  that  he  had  adopted 
these  actions,  and  was  prosecuting  them  as  receiver. 

Held,  that  the  objection  was  not  tenable. 

Actions  for  calls,  tried  at  the  last  Spring  Assizes,  held  at 
Toronto,  before  Hagarty,  C.  J.,  without  a  jury. 

The  evidence  in  the  action  against  Fitzsimmons  and. 
Brown,  was  as  follows  : 

The  evidence  shewed  there  was  a  meeting  of  the  Direc- 
tors of  the  insurance  company  upon  the  3rd  of  August, 
when  the  call  in  question  was  made,  to  be  paid  on  the  6th 
of  September  thereafter.  The  notices  were  generally  sent 
to  the  shareholders  by  registered  letters,  by  mail;  some  were 
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<lelivered.  There  were  eighteen  persons  whose  names  were 
on  the  stock  list,  and  whose  names  were  not  on  the  regis- 
tered list,  to  whom  notices  of  call  were  sent.  Some  had 
paid  the  call,  and  it  was  not  necessary  to  send  them 
notices.  The  company  was  deprived  of  its  license  upon 
the  17th  of  November,  1881,  by  an  order  in  Council  under 
the  statute,  and  it  was  published  in  the  Ontario  Gazette  on 
the  25th  of  the  same  month.  Mr.  Badenach,  who  was 
the  secretary  of  the  company,  was  the  receiver  appointed 
by  the  Court  of  Chancery.  These  calls  were  necessary  to 
enable  the  Company  to  pay  their  debts. 

Mr.  Munro,  a  Clerk  in  the  office  of  the  Company,  said  he 
was  instructed  to  send  notices  to  all  those  persons  whose 
names  were  on  the  list  given  to  him  by  the  Manager  : 

"  I  mailed  all  these  letters  personally  on  the  day  the 
receipt  bears  date,  the  5th  of  August,  1881.  I  mailed  the 
notice  about  5  p.  m.  I  am  not  certain  about  the  hour.  It 
was  between  5  and  6  o'clock." 

Mr.  Badenach  was  recalled,  and  said  there  was  no  reason 
he  knew  why  notices  were  not  sent  to  all  the  shareholders. 
He  was  instructed  to  send  notices  to  all  the  shareholders. 
It  was  honestly  intended  to  send  notices  to  all  the  share- 
holders. 

For  the  defence. 

Arthur  Smith,  a  Clerk  in  the  Post  Office  at  Ottawa, 
said ;  A  letter  to  Fitzsimmons  &;  Brown,  of  Ottawa, 
registered  in  Toronto  on  the  oth  of  August,  was  received  at 
the  Ottawa  Post  Office  on  Saturday  night,  the  6th  of 
August.  It  was  delivered  out  on  Monday  morning,  the 
8th  of  August.  It  was  received  at  7  o'clock  on  Saturd  ?y 
night.  The  office  closed  that  night  at  7.30  p.  m.,  and  is 
not  open  on  Sunday.  Parties  who  called  at  the  wicket  in 
the  Post  Office  that  night  would  not  have  got  their  letters. 
All  letters  are  delivered  b}^  letter  carriers.  This  one  was 
so  delivered.  Letters  delivered  by  the  carriers  are  not 
given  out  at  the  wicket  even  if  called  for,  unless  by  the 
special  order  of  the  Postmaster. 

The  learned  Chief  Justice  found  a  verdict  for  the  plain- 
tiff, with  interest. 
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The  evidence  in  the  action  against  Shields  was  as  follows  : 
The  defendant  Shields  ^held  fifty  shares  of  stock  in  the 
plaintiffs'  company  of  $100  each,  in  all  $5,000.    On  the 
11th  January,  1881,  a  resolution  was  passed  for  a  call  of 
ten  per  cent,  payable  on  the  10th  March,  1881. 

Notices  of  calls  were  mailed  to  the  stockholders  on  the 
19th  January,  1881.  The  notics  was  sent  to  "  J.  B.  Bous- 
tead,  as  assignee  of  the  estate  of  J.  Shields."  The  notice 
was  so  sent  because  Mr.  Shields  was  insolvent. 

Mr.  Boustead  said  : — "  I  was  the  assignee  of  Shields.  His 
estate  passed  into  my  hands  on  the  23rd  of  May,  1879.  The 
discharge  with  the  deed  of  composition  was  given  on  the  18th 
of  September,  1879.  I  think  I  received  a  notice  of  two 
calls.  I  instructed  my  book-keeper,Vennor,to  forward  them 
to  Mr.  Shields.  I  don't  know  whether  he  forwarded  them 
to  the  post  office  in  the  city  here  or  to  Rat  Portage,  where 
Mr.  Shields  then  was.  I  have  no  doubt  my  book-keeper 
carried  out  his  instructions.  I  never  accepted  the  stock, 
or  received  a  dividend.  There  was  a  dividend  declared  on 
the  15th  of  February,  1881.  William  Shields's  individual 
estate  is  still  open,  not  the  partnership  estate." 

Vennor,  the  book-keeper,,  swore  he  remembered  seeing 
one  or  two  notices  from  the  company.  He  was  instructed 
by  Boustead  to  mail  them  to  the  defendant.  He  did  not 
remember  to  what  place  he  addressed  them,  or  where  the 
defendant  then  was,  but  said  that  he  would  have  enquired 
and  have  addressed  them  to  where  the  defendant  was. 
He  thought  they  were  notices  of  calls. 

The  defendant  was  called. —  He  said  "I  never  got  anything 
from  Boustead,  except  notices  of  meetings.  Never  notice 
of  calls.  In  January,  1881,  I  was  in  Manitoba.  I  have 
never  had  any  reconveyance  of  my  personal  estate.  The 
stock  in  this  compan}^  is  in  Mr.  Boustead's  hands." 

Mr.  McCord,  the  manager  of  the  company,  said  in  his 
evidence  that  he  gave  a  check  to  the  defendant  on  the  loth 
of  February,  1881,  for  a  dividend  to  the  defendant  upon 
his  stock  in  the  company. 

In  answer  to  that  the  defendant  said :     "  I  got  a 
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dividend  on  the  stock.  I  went  in  to  see  Mr,  McCord, 
and  he  offered  me  a  check  and  I  took  it,  intending 
to  hand  the  check  to  Mr.  Boustead,  intending  to  let  him 
know  I  had  the  money.  I  tokl  him  I  had  it,  and  he  coukl 
call  for  it  when  he  wanted  it.  I  considered  he  had  mone3's 
that  would  finally  come  back  to  us,  that  is  the  reason  I 
thought  the  check  was  not  called  for.  The  check  was  for 
$30.  I  say  Mr.  McCord  did  not  tell  me  of  the  call  when  I 
got  the  check,  and  I  did  not  pi'omise  to  pay  it.  i  did  not 
schedule  the  stock  in  my  assets." 

Mr. McCord,  for  the  plaintiff, was  recalled.  He  said:  "When 
I  paid  Mr.  Shields  the  check  I  had  a  conversation  with  him. 
It  may  have  been  two  or  three  days  afterwards.  He  ])ro- 
mised  to  pay  the  call.  He  said  his  wife  was  going  to  take 
the  stock,  and  he  would  get  the  money  from  her  and  pay 
for  it.  He  said  he  knew  the  amount  was  $500  to  be  paid 
in.  He  said  his  wife  would  pay  the  call.  It  might  have 
been  a  month  after  he  got  the  check  I  had  the  conversation 
with  him  about  the  stock.  I  asked  him  to  pny  the  call. 
Notices  of  meetings  were  sent  to  Mr.  Shields  as  a  director 
until  he  was  displaced  in  January,  1880.  I  always  looked 
upon  Shields  as  owner  of  the  stock." 

The  learned  Chief  Justice  delivered  a  wiitten  judgment 
in  both  cases. 

The  judgment  in  the  Fitzsimmons  and  Brown  case  was 
as  follows  : 

April  28,  1882.  Hagarty,  C.  J. — An  objection  taken 
at  the  trial  as  to  the  omission  to  notify  some  of  the  stock- 
holders has,  I  think,  been  satisfactorily  met  by  the  affidavit 
of  Mr.  McCord  allowed  to  be  filed. 

The  only  remaining  point,  as  to  the  sufficiency  of  the 
notice,  remains  to  be  disposed  of. 

The  resolution  for  the  call  was  passed  on  the  3rd  of 
August,  1881,  payable  on  Tuesday  the  6th  day  of  Septem- 
ber. 

The  statute  of  Ontario,  incorporating  the  plaintiffs,  39 
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Vic.  ch.  93,  sec.  7,  provides:  "No  call  shall  exceed  ten  per 
centum,  and  thirty  days'  notice  shall  be  given  of  every  such 
call."    This  is  the  only  provision  as  to  notice. 

The  defendants  live  in  Ottawa.  Notice  in  proper  form 
was  mailed  in  Toronto  properly  addressed  to  them  on  the 
.5th  of  Augusts  In  due  course  of  post  it  would  reach 
Ottawa  post  office  at  7  p.  m.,  on  the  evening  of  Saturday, 
the  6th  of  August.  The  office  closed  at  7.30.  Unless  by 
personal  application  to  the  postmaster,  the  letter  would 
not  have  been  received  that  evening.  It  was  in  fact  de- 
livered to  the  defendant  on  the  Monday  morning,  the  8th 
of  August.    This  was  urged  to  be  too  late. 

The  plaintiffs'  counsel  insist  that  the  delivery  in  good 
time  to  the  post  office,  was  a  good  delivery  to  the  defen- 
dants. 

The  strongest  case  on  this  is,  Household  Fire,  &c.,  Ins. 
Co.  V.  Grant,  L.  K.  4  Ex.  D.  218,  in  the  Court  of  Appeal, 
(1879.) 

The  question  was,  the  sufficiency  of  an  allotment  of 
shares  to  the  defendant.  The  letter  of  allotment  was  posted 
to  the  defendant  on  the  20th  October,  1874,  addressed  pro- 
perly.   It  appears  never  to  have  reached  him. 

It  was  held  that  the  post  office  is  the  common  agent  of 
both  parties.  The  whole  law  bearing  on  the  questions  is 
elaborately  discussed  by  Thesiger  and  Baggallay,  L.J  J., 
Dunlop  V,  Higgins,  1  H.  L.  Gas.  381,  as  the  leading  case  is 
discussed. 

It  is  to  be  observed  that  in  it  and  some  of  the  other 
cases  the  offer  is  made  by  post  and  accepted  by  post,  so 
that  the  applicant  and  the  acceptor  have  each  adopted 
that  method  of  communication.  But  I  do  not  consider 
this  to  be  held  essential.  In  the  case  before  the  Lords 
Justices,  the  application  was  delivered  by  the  defendant 
personally  to  the  agent  of  the  company  in  the  country, 
and  he  forwarded  the  application  to  the  Head  Office  in 
London,  and  the  secretary  then  mailed  the  letter  of  allot- 
ment. 

The  case  is  likened  to  the  sending  of  a  notice  of  dis-- 
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honour,  which  if  mailed  in  time  is  sufficient,  even  if  it 
never  reach. 

The  o-eneral  usao-e  of  business  and  the  habits  of  business 
men  point  to  an  understanding  that  the  post  will  be 
resorted  to  as  the  means  of  communication. 

In  the  case  of  a  scattered  body  of  shareholders,  I  think 
we  may  assume  that  all  parties  look  on  the  post  office  as 
the  understood  medium  for  notices  of  any  kind. 

In  the  case  of  a  Canadian  company,  the  stock  register 
might  contain  shareholders  residing  in  England,  India,  or 
Australia. 

A  thirty  days'  notice  posted  duly  in  Toronto,  might  take 
thirty,  forty,  or  sixty  days'  to  reach  each  shareholder. 

The  only  intelligible  course  seems  to  me  to  hold  that  if 
the  notice  be  duly  posted  thirty  days  before  the  time 
appointed  for  payment,  it  is  sufficient. 

The  statute  gives  no  special  direction,  but  sanctions  the 
post  office  as  a  proper  medium  to  notify  shareholders  of 
meetings :  sec.  13. 

We  must  adopt  a  construction  reasonably  sufficient  to 
meet  the  natural  course  of  business  between  companies 
and  their  shareholders. 

In  the  present  case,  the  notice  reached  the  post  office  in 
Ottawa,  and  might  have  been  received  by  the  defendants 
within  the  thirty  days. 

I  think  the  plaintiffs  are  entitled  to  judgment.  See 
,Newry  and  EnnisMllen  R,W.  Co.  v.  Edmunds,  2  Ex.  110. 

I  also  think,  acting  as  a  jury,  I  should  allow  interest. 
The  sum  is  certain,  and  though  there  was  no  notice  of 
claim  of  interest  under  the  statute,  the  defendants,  by  their 
delay  ought  not  to  be  in  a  better  position  than  those  who 
paid. 

I  allow"  eighteen  months'  interest. 
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In  the  Shields  case,  the  judgment  was  as  follows  : 

April  28,  1882.    Hagarty,  C.  J.— The  defendant  holds 
fifty  shares  of  stock  at  $100  each.     On  the  14th  January, 
1881,  a  resolution  was  passed  for  a  ten  per  cent,  call, 
■  payable  lOfch  March,  1881. 

In  May,  1879,  the  defendant  and  his  co-partner  became 
insolvent  debtors,  and  on  the  27th  June,  1879,  they  obtained 
a  deed  of  composition  and  discharge  from  their  creditors. 

Mr.  Boustead  was  their  assignee  in  insolvency.  Up  to 
the  end  of  1879,  or  to  January,  1880,  the  defendant  Shields 
had  been  a  director  of  the  plaintiffs'  compan}^. 

This  stock  or  his  liability  for  calls  thereon  did  not  appear 
in  his  list  of  assets  or  liabilities. 

The  company  were  aware  of  the  insolvency,  and  that 
Boustead  was  assignee. 

Boustead  stated  that  he  had  never  accepted  the  stock,  or 
any  transfer,  or  received  an}^  dividend.  He  said  that  the 
defendant's  separate  estate  was  still  open — claims  had  been 
filed,  and  it  was  still  in  contestation.  In  a  supplementary 
list  filed  by  the  defendant  of  his  creditors  the  plaintiffs  do 
not  ap|)ear,  nor  did  he  state  this  stock  was  an  asset. 

Boustead  attended  a  meeting  of  the  company  to  satisfy 
himself  if  this  stock  was  an  asset  or  not. 

Notices  of  the  call  were  mailed  to  the  stockholders  on 
the  19th  January,  1881.  In  the  list  appears  "  J.  B.  Bous- 
tead, assignee,  estate  J.  Shields,  Toronto." 

Boustead  said  that  he  thinks  he  I'eceived  notices  of  two 
calls  from  the  plaiiitifis.  He  opened  them  and  then  told 
his  book-keeper  Vennor  to  address  them  to  the  defendant 
either  at  Rat  Portage,  Manitoba,  or  in  the  city  here.  He 
knew  the  defendant  had  been  up  at  Rat  Portage  sometime 
about  then  on  business.  He  expected  the  defendant  would 
look  after  the  stock.  He  thought  he  was  then  at  Rat 
Portage  or  Winnipeg. 

Vennor  swore  he  remembered  seeing  one  or  two 
notices  from  the  company :  that  his  instructions  from 
Boustead  were  to  mail  them  to  the  defendant.    He  does  not 
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not  now  remember  to  what  place  he  addressed  them,  or 
where  the  defendant  then  was,  but  that  he  would  have 
enquired  and  have  addressed  them  where  the  defendant  was. 
He  thinks  these  were  notices  of  calls. 

The  defendant  swore  he  never  received  any  notices  from 
theplaintitFs  except  through  Boustead,  and  these  were  notices 
of  meetings — no  notice  of  call.  In  January,  1881,  he  thinks 
he  was  in  Rat  Portage,  140  miles  east  of  Winnipeg.    He  ' 
has  never  received  a  reconvej^ance  of  his  separate  estate. 

It  appears  that  about  February,  1881,  apparently  after 
the  call  had  been  made,  the  company  declared  a  dividend. 
A  dividend  cheque,  dated  the  loth  February,  1881,  was 
produced,  payable  to  "John  Shields,  Esq.,  Toronto,  or  order, 
for  $30,  in  full  of  dividend  No.  1  on  stock."  This  is  en- 
dorsed by  the  defendant,  the  payee,  and  appears  to  have 
been  cashed  according  to  the  bank  stamp  on  March  the 
8th,  1881,  two  days  before  the  call  was  payable. 

McCord,  the  manager,  said  he  gave  the  defendant  this 
cheque.  At  that  time,  or  soon  after,  the  defendant  told  him  he 
would  pay  the  call;  that  his  wife  would  take  the  stock, 
and  he  would  send  cheque.  The  amount  of  the  call,  $500, 
was  mentioned,  but  he  cannot  say  the  time  of  payment 
was  mentioned.  It  was  not  that  he  would  pay,  but  that 
his  wife  would  take  it  and  pay.  It  might  have  been  a 
month  after  he  paid  him  the  cheque.  He  says  he  does 
not  know  why  the  notices  were  sent  to  Boustead,  as  they 
alwaj^s  looked  on  the  defendant  as  the  owner  of  the  stock. 

The  defendant,  as  to  this,  said  he  received  the  dividend, 
and  told  Boustead  of  it  ;  considered  it  belonged  to  him. 
He  may  have  heard  of  a  call  as  a  rumour.  He  denies  he 
was  ever  told  of  it,  or  said  he  would  pay  it. 

I  do  not  see  how  the  defendant  can  support  a  defence 
to  this  action  on  the  Insolvent  Act.  The  plaintiffs 
were  never  scheduled  by  him  as  creditors.  He  never 
treated  his  interest  in  the  stock  either  as  an  asset  or 
a  liability.  His  assignee  could  of  course  have  asserted 
his  right  to  it  under  the  statute,  had  he  thought  proper  so 
to  do,  but  he  repudiates  all  interest. 

77 — VOL.  XXXII  CRD. 
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I  see  no  other  question  to  be  considered  except  that  of 
notice. 

As  I  have  already  held  in  the  case  of  these  plaintiffs 
against  Fitzsimmons,  a  notice  properly  addressed  and 
mailed  to  the  holder  of  the  stock,  within  the  proper  time,, 
is  sufficient  whether  it  reach  him  or  not. 

The  statute  does  not  prescribe  any  form  of  notice,  or 
that  it  must  be  in  writing.  I  presume,  therefore,  that  any 
notice  conveying  the  necessary  information  if  given  in 
due  time  is  sufficient.  Here  the  notice  was  addressed  to 
Boustead  as  assignee  of  the  defendant. 

I  think  on  the  evidence  I  am  bound  to  find  that  this 
notice  was  mailed  to  the  defendant  at  his  then  address, 
in  due  time  to  have  reached  him  thirty  days  before  the  time 
appointed  for  payment.  The  book-keeper  swears  that  he 
re-directed  it  after  enquiring  what  defendant's  address  was 
then,  whether  in  Manitoba  or  in  Toronto.  I  think  the 
evidence  points  to  such  a  conclusion  of  fact. 

I  do  not  see  any  t)bjection  to  the  notice  being  addressed 
to  the  assignee.  The  latter  was  in  the  eye  of  the  law  the 
legal  representative  of  all  the  insolvent's  property,  and 
might  well  be  considered  the  proper  person  to  be  addressed. 
If  he  duly  forwarded  it  to  the  insolvent,  it  seems  to  me 
that  it  was  sufficient. 

It  is  not  necessary  to  decide  whether  notice  to  the  assign 
nee,  without  anything  further,  may  or  may  not  be  suffi- 
cient. I  cannot  but  consider  the  evidence  of  McCord  as 
to  what  passed  upon  the  giving  of  the  dividend  cheque  to 
the  defendant,  as  supporting  the  conclusion  that  notice  had 
been  duly  given.  McCord  declares  that  the  call  was 
spoken  of,  and  that  the  defendant  said  his  wife  would  take 
the  stock  and  pay  the  call. 

It  must  be  remembered  that  the  defendant  had  been  long 
a  director,  and  may  fairly  be  presumed  to  be  cognizant  of 
any  important  matter  connected  with  the  company,  in 
which  he  held  $5,000  of  stock. 

No  other  point  raised  seems  to  require  any  discussion. 

I  think  there  must  be  a  verdict  for  the  plaintiffs  for  $500, 
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and  interest  from  the  10th  of  March,  1881,  being  one 
year's  interest — in  all,  $530. 


During  the  Easter  sittings,  May  18,  1882,  Maclennan, 
Q.  C,  for  the  defendants,  Fitzsimmons  and  Brown,  moved 
on  notice  to  set  aside  the  judgment  for  the  plaintiffs,  on 
the  ground  that  the  judgment  so  directed  was  wrong,  and 
to  enter  a  nonsuit  or  judgment  for  the  defendants,  on  the 
grounds  that : 

1.  There  was  no  evidence  the  defendants  were  holders  of 
any  shares  in  the  plaintiffs'  company  at  the  time  of  the 
making  of  the  call  in  respect  of  which  this  action  was 
brought. 

2.  The  call  was  not  properly  made  in  this,  that  notice 
was  given  to  some  only,  and  not  to  all  the  holders  of  shares 
in  the  company. 

3.  The  evidence  shews  that  thirty  days  notice  of  the  call 
was  not  given  to  the  defendants  as  required  by  the  plain- 
tiffs' Act  of  incorporation. 

4.  The  evidence  shews  the  plaintiffs'  license  has  been  sus- 
pended since  the  17th  of  November,  1881,  and  that  notice 
of  such  suspension  was  duly  published  in  the  Ontario 
Gazette  of  the  26th  of  November  1881,  and  the  plaintiffs 
cannot,  during  such  suspension,  prosecute  an  action  for 
calls. 

Or  ta  shew  cause  why  the  amount  of  the  said  judg- 
ment should  not  be  reduced  to  $208,  on  the  ground  that 
if  the  defendants  are  liable  to  pay  the  amount  of  the  said 
call,  the  same  should  only  bear  interest  at  the  rate  of  six 
per  cent,  per  annum  instead  of  the  rate  allowed  by  the 
judgment. 

Bethune,  Q.  C,  on  the  same  day,  on  behalf  of  Shields, 
moved  on  notice,  in  somewhat  the  like  berms,  to  set  aside 
the  judgment  for  the  plaintiffs  and  to  enter  it  for  the 
defendants. 
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On  May  25,  1882,  C.  R  W.Biggar,  on  behalf  of  Fitzsim- 
mons  and  Brown,  supported  his  notice  of  motion.  There 
was  no  evidence  the  defendants  were  members  of  the 
company  when  the  call  was  made  on  the  3rd  of  August. 
The  chief  question  is,  whether  the  notice  mailed  in  Toronto 
on  the  5th  of  August  for  Ottawa,  and  which  arrived  at 
Ottawa  on  the  6th  of  August  at  7  p.  m.,  which  was  on  a 
Saturday,  and  which  the  defendants  did  not  receive  until 
Monday  morning,  the  8th,  was  a  good  thirty  da3^s  notice  of 
the  call,  which  was  payable  upon  the  6th  of  September. 
The  Imperial  Act  8  &  9  Vic.  ch.  16,  sec.  186,  enacts 
that  notices  requiring  to  be  served  by  the  company 
upon  the  shareholders  may,  unless  expressly  required 
to  be  served  personally,  be  served  by  the  same  being 
transmitted  through  the  post,  directed  according  to  the 
registered  address  or  other  known  address  of  the  share- 
holder, within  such  period  as  to  admit  of  its  being 
delivered  in  the  due  course  of  delivery  within  the  period 
fif  any)  prescribed  for  the  giving  of  such  notice ;  and  in 
proving  such  service  it  shall  he  sufficient  to  prove  that 
such  notice  was  properly  directed,  and  that  it  was  so  put 
into  the  post  office.  The  Imperial  Act  25  &  26  Yic.  ch.  89, 
first  schedule,  Nos.  95,  96  and  97  are  to  the  like  effect. 
No.  97  is,  that  notice,  if  served  by  post,  shall  be 
deemed  to  have  been  served  at  the  time  when  the  letter 
containing  the  same  would  be  delivered  in  the  ordinary 
course  of  the  post,  and  in  proving  such  service  it  shall  be 
sufficient  to  prove  that  the  letter  containing  the  notice 
was  properly  addressed  and  put  into  the  post  office. 
The  provisions  of  the  Joint  Stock  Companies  Act,  40 
Yic.  ch.  43,  sec.  63  &  64,  D.  are  somewhat  similar  to 
the  enactments  in  the  Imperial  Acts.  The  conclusion  of 
sec.  64  is  somewhat  different.  It  is  that  in  order  "to 
prove  the  fact  and  time  of  service  it  shall  be  sufficient 
to  prove  that  such  letter  was  properly  addressed  and  regis- 
tered, and  was  put  into  the  post  office,  and  the  time  when 
it  was  put  in,  and  the  time  requisite  for  its  delivery  in 
the  ordinary  course  of  post."    Where  parties  agree  that 
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notices,  &c.,  may  be  sent  by  post,  the  time,  it  was  held, 
might  count  from  the  da}^  of  delivery  in  the  post  : 
llohson  V.  Arhuthriott,  3  P.  R.  813.  But  the  case 
of  McDonougli  v.  Alison-,  0  P.  R.  4  was  differently 
decided.  The  service  of  notice  of  trial  was  held  to  be  a 
service  only  upon  the  receipt  of  the  letter  by  the  person  to 
whom  it  was  addressed,  and  not  at  the  time  of  mailing, 
although  the  parties  had  agreed  that  papers  between  the 
parties  should  be  served  by  post.  The  case  of  House- 
hold Fire  and  Carriage  Accident  Ins.  Co.  (Limited)  v. 
G-rant,  L.  R.  4  Ex.  D.  216,  in  appeal,  referred  to  by  the 
learned  Chief  Justice,  carries  the  law  a  very  great  length. 
The  plaintiffs  have  no  right  to  niaintain  this  action, 
because  their  license  to  do  business  has  been  withdrawn. 
The  plaintiffs  contend  that  as  a  receiver  has  been  appointed, 
and  he  is  carr3nng  on  the  action,  it  may  be  continued,  and 
so  the  learned  Judge  decided. 

F ale onh ridge,  for  Shields,  supported  his  notice.  The 
argument  addressed  to  the  Court  for  the  defendants 
in  the  above  action  is  adopted  for  the  defendant  in  this 
action  so  far  as  it  is  ap|)licable.  The  evidence  shews 
that  the  notice  of  the  call  was  sent  to  Boustead  as 
assignee  of  the  estate  of  the  defendant  Shields.  If 
Boustead  accepted  the  stock  he  should  be  the  defen- 
dant. If  he  did  not,  the  notice  should  have  gone  to  the 
defendant,  and  not  to  Boustead.  By  law  it  passed  to 
Boustead.  The  notice  must  be  shewn  to  have  reached  the 
defendant,  the  posting  it  is  not  sufficient :  McCann  v. 
Waterloo  Comity  Mittiial  Fire  Ins.  Co.,  34  U.  C.  R.  376  ;, 
Denison  v.  Smitk,  43  U.  C.  R.  503. 

Frank  Hodgins,  shewed  cause  in  both  cases.  As 
to  Fitzsimmons  and  Brown.  The  company's  Act,  39  Vic.  ch. 
93,  sec.  9,  O.  does  not  require  the  company  to  do  more 
than  to  prove  the  notice  was  duly  mailed  and  addressed. 
The  thirty  days  count  from  the  day  of  posting  the  notice  : 
llegina  v.  Londonderry  and  Coleraine  R.  W.  Co.,  13 
Q.  B.  998,  1005  ;  Re  Phosphate  of  Lime  Co.,  Austin's 
Case,  24^  L.  T.  N.  S.  932;  Provincial  Ins.  Co.  v.  Cameron, 
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31  C.  P.  523,  547 ;  Newry  and  Enniskillen  R.  W.  Co.  v. 
Edmunds^  2  Ex.  118.  The  arrival  of  the  letter  at  7  p.  m. 
on  the  6th  of  September,  while  the  post  office  was  open 
till  7.80,  was  a  time  sufficient  within  which  the  defendants 
eould  have  got  their  notice,  if  it  were  necessary  it  should 
have  been  there  in  time  for  them  to  receive  it  upon  that 
day.  The  post  office  is  the  common  agent  of  both  parties  : 
Lindley  on  Partnership,  3rd  ed.,  643 ;  Household  Fire 
and  Carriage  Accident  Ins.  Co.  {Limited)  v.  Grant,  L. 
R.  4  Ex.  D.  216  ;  and  personal  receipt  of  notice  relates 
back  to  the  day  of  mailing  it.  The  receiver  was  appointed 
to  enforce  payment  of  the  calls,  and  he  has  assented  to 
these  actions  proceeding  as  they  are  now  constituted,  and 
he  can  enforce  payment  of  the  company's  call :  Stone  v. 
City  and  County  Bank  (Limited)  L.  R,  3  C.  P.  J).  282. 
The  42  Vic.  ch.  25,  O.,  is  the  Act  under  which  insurance 
companies  niay  be  suspended  from  carrying  on  business, 
and  their  licenses  cancelled. 

As  to  Shields's  case :  Boustead,  the  assignee,  never 
-accepted  the  shares,  and  was  not  bound  to  accept  them : 
Denison  v.  Smith,  43  U.  C.  R.  503.  Nor  was  the  stock 
transferred,  nor  was  it  scheduled  in  insolvency  :  Turner  v. 
Richardson,  7  East  335  ;  Re  General  Estates  Co.,  Hasties 
Case,  L.  R.  4  Ch.  274 ;  Re  London  and  Frovincicd  Tele- 
graph Co.,  L.  R.  9  Eq.  653 ;  Graham  v.  The  VanDieman's 
Land  Co.,  U  Ex.  101. 

Biggar,  in  reply,  cited,  as  to  notice.  Tough  v.  Provincial 
Ins.  Co.,  20  Lower  Canada  Jur.  168 ;  Regina  v.  Recorder 
of  Richmond,  E.  B.  &  E.  253  ;  Tevj  v.  Harris,  11 
4  B.  7. 

December  29,  1882.  Wilson,  C.  J.,  delivered  the  judg- 
ment of  the  Court. — The  principal  point  is,  as  Mr.  Biggar 
^^tated  in  the  argument  in  Fitzsimmons  and  Brown's  Case, 
whether  the  notice,  under  the  circumstances  stated  with 
respect  to  it,  is  a  valid  thirty  days'  notice  to  these 
defendants. 

There  is  in  that  case  evidence  of  their  being  shareholders 
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of  the  company.  They  were  sued  as  such  for  a  former 
call,  and  judgment  was  given  against  them.  It  is  not 
necessary  to  resort  to  the  presumption  that  the  same  state 
of  things  will  be  presumed  to  continue  until  the  contrary 
be  shewn,  because  that  recovery  was  had  against  them  on 
the  loth  of  November,  1881,  and  the  present  action  was 
brought  upon  the  13th  of  September,  two  months  before 
the  recovery  of  the  former  judgment. 

Besides  that,  it  was  proved  their  names  continued  in  the 
books  of  the  company  as  members,  as  it  was  from  the 
books  the  list  of  names,  including  theirs,  was  made  up,  to 
whom  notices  of  the  call  in  question  were  sent,  including 
the  notice  now  sued  for ;  and  the  line  of  defence  has  been 
principally  upon  the  ground  that  the  notice  they  received 
was  not  sufficient. 

Their  next  objection  was,  that  many  members  of  the 
company  were  not  notified  of  the  call.  Mr.  McCord  stated 
that  three  of  the  eighteen  not  notified  had  paid  the  call ; 
that  three,  I  think,  had  notices  delivered  to  them,  and  that 
most  of  the  others  were  unable  to  pay  or  were  absent ;  and 
that  the  company  had  not  designedly  spared  them,  but 
had  notified  every  one  who  was  at  all  able  to  pay,  or  who 
could  be  found.  That  disposes  of  the  second  objection. 
See  Neiury  and  Enniskillen  R.  W .  Go.  v.  Edmunds,  2 
Ex.  118,  at  p.  121. 

The  next  objection  was,  that  the  plaintiflfs  were  not 
entitled  to  maintain  the  action,  because  since  it  was  brought 
their  license,  under  the  42  Vic.  ch.  25,  O.,  had  been  revoked 
and  cancelled  in  due  form. 

But  it  was  answered  that  Mr.  Badenach  had  been  ap- 
pointed under  the  same  Act  receiver  of  the  company,  and 
he  had  been  specially  required  by  the  order  of  the  Chan- 
cer}^ Division  to  prosecute  all  members  of  the  company  who 
were  in  arrear  for  calls,  and  that  he  had  adopted  this 
action  as  his  own,  and  was  prosecuting  it  as  receiver ;  and 
that  is  a  sufficient  answer  to  the  objection. 

The  only  question  remaining  in  the  action  against  Fitz- 
simmons  and  Broivn,  is,  as  to  the  validity  of  the  notice  of 
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eall  which  was  given  to  them,  which  I  shall  consider  here- 
after. 

In  the  action  against  Shields,  one  objection  was,  that 
the  stock  of  Shields  was  vested  in  Mr.  Boustead,  the 
assignee  in  insolvency  of  Shields,  when  the  call  was  made, 
and  that  he,  and  not  Shields,  should  have  been  sued  in 
respect  of  that  call. 

The  answer  is,  that  the  defendant  did  not  return  this 
stock  as  part  of  his  assets  in  insolvency,  and  the  assignee 
never  accepted  it  ;  and  it  is  not  likely  he  would  assume 
the  responsibility  attending  such  an  unprofitable  invest- 
ment ;  and  the  defendant  accepted  a  dividend  upon  it  in 
Februar}^,  1881,  which  he  did  not  pay  over  to  the 
assignee. 

The  defendant  contended,  also,  although  he  has  not 
pleaded  the  defence,  that  he  did  not  receive  notice  of  calL 
•The  learned  Chief  Justice  said  he  would  admit  evidence 
upon  the  point,  and,  if  necessary,  he  would  allow  the  defen- 
dant to  plead  the  want  of  notice. 

There  was  a  notice  in  fact  given,  but  it  was  addressed 
to  Mr.  Boustead,  the  assignee  in  insolvency  of  the  defen- 
dant, who  said  he  thought  he  received  two  notices  of 
ditierent  calls,  and  he  directed  his  book-keeper  to  forward 
them  to  the  defendant's  address  in  Manitoba,  and  the  book- 
keeper said  he  did  as  he  w^as  directed.  That,  certainly,  is 
not  quite  satisfactory  evidence  against  the  testimon}^  of 
the  defendant  that  he  had  never  received  them. 

But  Mr.  McGord  gave  the  additional  evidence  that  he 
spoke  to  the  defendant,  after  his  call  was  made,  about  it, 
and  the  defendant  promised  to  pay  it  out  of  money  which 
his  wife  had,  and  he  took,  as  stated,  a  payment  of  $30 
as  a  dividend  from  the  company  upon  his  stock.  The 
defendant  denied  having  had  such  a  conversation  with  Mr. 
McCord,  the  manager  of  the  company,  but  it  is  very  likely 
when  he  took  his  dividend  he  would  have  some  conversa- 
tion about  it. 

The  learned  Chief  Justice  accepted  Mr.  McCord's  state- 
ment as  true.    And  if  it  be  so,  it  is  evidence  either  of  the 
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receipt  of  the  notice,  or  of  waiver  of  giving  a  notice.  It  is 
singular,  too,  that  the  defendant  should  have  received  the 
notices  of  meetings  sent  to  him,  but  not  the  notices  of 
calls.  There  was  no  demand  for  money  in  the  notices  of 
meetings. 

The  defendant,  also,  objected  that  the  plaintiffs  were  not 
the  proper  parties  to  prosecute  the  action,  but  that  has 
been  disposed  of  in  the  other  action. 

That  disposes  of  all  the  objections  in  the  case  against 
Shields,  and  we  adopt  the  decision  of  the  learned  Chief 
Justice  against  the  defendant  Shields. 

We  adopt,  also,  the  finding  of  the  Chief  Justice  against 
all  the  objections  before  mentioned  in  the  action  against 
Fitzsimmons  and  Brown  upon  which  we  have  pronounced 
our  opinion. 

The  only  remaining  objection  in  that  case  is  the  one 
relating  to  *he  sufScienc}'  of  the  notice  of  call  in  the  man- 
ner and  upon  the  facts  before  stated.  The  Chief  Justice 
decided  that  also  against  these  defendants,  and  that  objec- 
tion we  have  now  to  consider. 

With  regard  to  bills  of  exchange  and  promissory  notes, 
it  has  always  been  the  law  that  notice  of  dishonour  is  well 
given  by  putting  the  letter  in  the  post  properly  addressed, 
and  it  is  of  no  consequence  that  the  person  to  whom  it  is 
sent  does  not,  in  fact,  receive  it :  Saunderson  v,  Judge,  2 
H.  Bl.  509,  states  that  to  be  the  settled  law.  In  Stocken  v. 
Collin,  7  M.  &  W.  515  Parke,  B.,  said,  at  p.  516  :  "  If  a  party 
puts  a  notice  of  dishonour  into  the  post,  so  that  in  the  due 
course  of  delivery  it  would  arrive  in  time,  he  has  done  all 
that  can  be  required  of  him,  and  it  is  no  default  of  his 
that  delay  occurs  in  the  delivery."  Alderson,  B.,  ^  aid 
"  If  the  doctrine,  that  the  post  office  is  only  the  agent  for 
the  d^divery  of  the  notice,  were  correct,  no  one  could  safely 
avail  himself  of  that  mode  of  transmission."  That  is  a 
direct  intimation  that  the  post  office  is  the  agent  to  receive 
as  well  as  to  deliver  the  notice;  that  it  is  the  agent  of 
both  parties,  as  is  plainly  expressed  in  later  cases. 
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In  Woodcock  v.  Houldsworth,  16  M.  &  W.  124,  Parke,  B., 
said,  at  p.  126  :  "  The  jury  should  have  been  asked  to  say 
on  what  day  the  letter  was  posted,  not  on  what  day  it  was 
received.  He,"  the  party  who  posted  it,  "  has  done  all  that 
was  usual  and  necessary,  and  he  does  not  guarantee  the 
certainty  or  correctness  of  the  post  office  delivery." 

The  post  office  is,  also,  the  proper  mode  for  ihe  transmis- 
sion of  money  if  the  course  of  dealing  between  the  parties 
has  made  that  the  practice.  Delivery  to  a  public  carrier  is 
a  good  delivery  to  the  vendee  of  goods,  and  will  pass  the 
property  to  him,  and  he  will  be  answerable  for  the  price 
whether  they  arrive  at  their  destination  or  not. 

I  understand  it  to  be  now  well  settled  that  if  one  direct 
another  to  communicate  with  him  by  post,  the  person 
desired  so  to  do  performs  his  duty  if  he  transmit  his  letter 
by  post,  as  in  Adams  v.  Lindsell,  1  B.  &  Al.  681.  Or  if  the 
mode  of  transacting  business  between  two  parties  has  been 
by  correspondence  by  post,  the  deposit  of  a  letter  of  accept- 
ance of  a  proposal  made  will  be  binding  by  placing  the  letter 
in  the  post  office,  whether  the  other  party  receive  it  or  not, 
as  in  Dunlop  v.  Higgins,  1  H.  L  Cas.  381,  12  Jur.  295  ; 
Duncan  v.  Topham,  8  C.  B.  225;  Re  Imperial  Land 
Co.  of  Marseilles,  Harris's  Case,  L.  R  7  Ch.  587. 

The  last  case,  of  Household  Fire  and  Carriage  Acci- 
dent Ins.  Co.  (Limited)  v.  Grant,  4  Ex.  D.  216,  carries 
the  law  further  than  it  was  reached  by  the  pi-eced- 
ing  cases.  There  it  was  determined  that  an  applicant 
for  shares  who  had  not  applied  by  post  might  be  made 
.a  member  of  the  company  by  a  letter  from  the  company 
addressed  to  him,  tit  and  from  the  time  it  was  put  in  tlie 
post  for  him,  which  letter  he  had  never  received,  Thesiger, 
L.  J.,  saying  at  p.  218 :  "  That  the  defendant  made  his 
application  under  circumstances  from  which  we  mubt 
imply  that  he  authorized  the  company,  in  the  event 
of  their  allotting  to  him  the  shares  applied  for,  to  send 
the  notice  of  allotment  by  post."  The  defendant  lived 
in  Glamorganshire,  and  gave  his  application  for  shares 
to  an  agent  of  the  company  there,  the  company  having  its 
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place  of  business  in  London.  He  also  said,  at  p.  223  :  "  It  is 
impossible  in  transactions  which  pass  between  parties  at  a 
distance,  and  have  to  be  carried  on  through  the  medium  of 
cori'espondence,  to  adjust  conflicting  rights  between  inno- 
cent parties,  so  as  to  make  the  consequences  of  mistake  on 
the  part  of  a  mutual  agent,"  (The  Post  Office,  ante  p. 
221),    fall  equally  upon  the  shoulders  of  both." 

Baggallay,  L.  J.,  said,  p.  224 :  "  It  has  been  established 
*  that  if  an  ofter  is  made  by  letter,  which  expressly  or 
impliedly  authorizes  the  sending  of  an  acceptance  of 
such,  offer  by  post,  and  a  letter  of  acceptance  properly 
addressed  is  posted  in  doe  time,  a  complete  contract  is 
made  at  the  time  when  the  letter  of  acceptance  is  posted, 
though  there  may  be  delay  in  its  delivery."  And  that 
principle  he  afterwards  said  applied,  although  the  letter 
sent  was  never  delivered  or  received.  That  principle 
however,  p.  228,  "  is  limited  in  its  application  to  cases  in 
which  by  reason  of  general  usage,  or  of  the  relations 
between  the  parties  to  any  particular  transactions,  or  of 
the  terms  in  which  the  otfer  is  made,  the  acceptance  of 
such  offer  by  a  letter  through  the  post  is  expressly  or 
impliedly  authorized :" 

In  that  case,  and  in  the  others  before  referred  to,  they 
were  matters  relating  to  contract  offers  on  one  side  to  buy, 
to  sell,  or  to  take  risks,  and  on  the  other  to  accept  or  reject 
the  offer ;  and  the  party  having  the  right  to  take  or  to 
refuse  accepted  by  letter  transmitted  by  the  post. 

The  mere  act  of  acceptance  closed  the  transaction  by  the 
deposit  of  a  letter  to  that  effect  in  the  post  office  addressed 
to  the  other  party  in  due  time  for  delivery,  when  that  is 
necessary ;  and  thus,  in  the  language  of  Lord  Blackburn, 
in  Brogden  v.  Directors  of  the  Metropolitan  R.  W.  Co.,  L.  E. 
2  App.  Gas.  pp.  666-669,  the  party  by  the  deposit  of  that 
letter  in  the  post  "put  it  out  of  his  control,  and  haddotje 
an  extraneous  act  which  clenches  the  matter  and  shews, 
beyond  all  doubt,  that  each  side  is  bound." 

I  have  had  great  doubt  whether  the  rule  with  respect  to 
contracts,  that  the  posting  of  the  acceptance  of  an  otfer  to 
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buy  or  sell,  and  the  like,  can  be  applied  to  a  mere  notice 
proceeding  from  the  one  pq^rty  and  which  the  other  has  no 
special  reason  to  look  for. 

The  case  so  frequently  referred  to,  in  4  Ex.  D.,  was  a 
matter  of  contract — an  offer  made  by  the  one  party  to 
which  an  answer  had  to  be  given  by  the  other — and  was 
within  the  general  rule  relating  to  contracts. 

The  notice  given  on  the  dishonour  of  a  bill  or  note 
resembles  the  present  case,  excepting  that  it  is  not  required 
that  any  particular  number  of  days  shall  be  given  of  the 
fact  of  dishonour,  the  notice  however  must  be  given  by 
the  holder  of  the  note  or  bill,  so  that  in  the  due  course  of 
post  it  may  be  received  in  time  by  the  party  to  whom 
it  is  sent. 

In  this  case  the  words  of  the  39  Vic.  ch.  98  sec.  7,  0.  are 
."and  thirty  days'  notice  shall  be  given  of  every  such 
call." 

If  the  statute  had  provided;  "  of  which  calls  notice  shall 
be  given,"  without  saying  anything  of  thirty  days,  or  any 
number  of  days,  when  would  notice  be  said  to  be  given,, 
from  the  time  of^posting  it,  or  from  the  time  it  would 
reach,  or  had  reached,  the  place  of  address  in  the  due  course 
of  delivery  ? 

I  should  say,  from  the  time  it  would  reach,  or  had 
reached,  its  destination  in  the  due  course  of  post. 

If  the  giving  of  notice  were  complete  by  the  mere  act  of 
mailing  it,  the  stockholder  could  be  sued  for  his  call  imme- 
diately after  such  posting,  for  the  act  of  posting  would 
make  the  call  due. 

If  then  the  party  is  to  have  thirty  days'  notice,  should 
the  thirty  days  begin  to  be  computed  from  the  time  the 
notice  would  reach,  or  had  reached,^its  destination  in  due 
course  ?  That  would  seem  to^be  the  proper  mode  of  construc- 
tion by  that  mode  of  reasoning.  And  yet  that  is  not  the 
conclusion  I  come  to,  a  conclusion  which  I  admit  I  come 
to  with  some  degree  of  doubt. 

If  the  thirty  days  were  to  be  allowed  from  the  time  of 
the  arrival  of  the  notice  in  this  case  at  Ottawa,  a  still  fur- 
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ther  question  would  have  to  be  determined,  and  that  would 
be  whether  the  arrival  at  the  post  office  in  Ottawa  at  7.30 
on  Saturday  evening,  but  too  late  for  delivery  at  that  time 
without  a  special  order  of  the  Postmaster,  was  the  time 
from  which  the  notice  to  the  defendants  was  to  be  computed 
as  given,  or  whether  the  Monday  after,  the  time  at 
which  the  delivery  could  first  be  made  to  them,  was  to  be 
the  time  from  which  the  computation  should  begin  ? 

I  think  the  time  would  be  reckoned  from,  the  Monday, 
the  earliest  time  after  the  arrival  of  the  notice  at  which 
it  could  be  delivered.  The  due  course  of  (Mlreri/  for  the 
Saturday' was  past.  It  is  just  the  same  in  effect  as  if  the 
notice  had  been  mailed  in  the  first  instance  at  Ottawa  after 
the  time  of  delivery  was  past  on  that  day. 

If  the  notice  had  been  handed  to  the  defendants  or  left 
at  the  residence  of  either  of  them  at  any  time  before  mid- 
night on  the  Saturday,  such  delivery  to  or  for  the  defen- 
dants would  have  been  a  good  notice  upon  that  day.  But 
the  arrival,  or  the  leaving  it,  at  the  post  office  after  the 
delivery  for  the  day  is  closed  is  not  a  notice  given  upon 
that  day. 

If  the  notice  had  been  a  good  notice  for  the  Saturday, 
the  case  need  not  have  been  further  considered,  for  notice 
upon  that  day  would  admittedly  have  been  within  time, 
however  the  thirty  days  were  counted. 

I  have  said  that  I  am  not  free  from  doubt  whether  the 
thirty  days  should  not  be  computed  from  the  Monday, 
when  the  notice  was  first,  after  its  arrival  at  Ottawa, 
deliverable  out  of  the  post  office  in  the  due  course  of  busi- 
ness. How  then  is  the  provision  that  "  thirty  days'  notice 
shall  be  given  of  every  such  call"  to  be  read  and  construed  ? 
The  only  other  way  of  construing  it  is  by  computing  the 
time  of  the  notice  given,  as  given  from  the  tim*^  of  its  being 
mailed  by  the  company. 

The  fact  that  the  thirty  days'  notice  is  required  to  be 
given  is  an  argument  that  the  time  should  be  reckoned 
from  the  time  of  the  delivery  of  it  by  the  company  at  the 
post  office  when  sent  in  that  way.    It  is  the  purpose  of  the 
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Legislature  that  calls  should  be  made  payable  at  the  one 
time,  and  that  can  be  dope  if  the  act  of  mailing  the 
notices  by  the  company  be  the  time  from  which  the  thirty 
days  begin  to  count.  In  no  other  way  can  the  day  of  pay- 
ment be  made  certain  upon  w^hich  all  are  to  pay.  If  the 
thirty  days  are  to  count  from  the  day  at  which  each  notice, 
by  due  course  of  mail,  reaches  its  address,  then  there  will 
be  a  different  day  of  payment  for  each  shareholder,  accord- 
ing to  the  delivery  to  them  of  their  respective  notices, — 
that  is,  the  Toronto  shareholders  may  have  to  pay  upon 
one  day,  those  at  Hamilton  or  Brockville  upon  another  day, 
those  at  L'Orignal  and  other  places  not  served  by  railways 
upon  a  third  day,  those  at  Quebec  upon  a  fourth  day,  at 
Halifax  upon  a  fifth,  at  Winnipeg  upon  a  sixth,  and  in 
British  Columbia  on  a  seventh  day,  which  may  perhaps  be 
two  or  three  weeks  after  the  notice  was  first  mailed. 

Now  uniformity  of  payment  is  secured  by  requiring  the 
company  to  give  thirty  days  notice,  not  for  the  purpose  of 
giving  each  shareholder  thirty  days  grace  after  he  receives 
notice,  foi'  that  could  not  secure  uniformity,  but  that  he 
should,  within  the  thirty  days  from  the  time  "  the  company 
gives  the  thirty  days  notice,"  be  obliged  to  pa}^  the  call 
which  is  made  upon  him. 

The  only  other  method  of  securing  uniformit}'  of  pay- 
ment would  be  by  naming  so  distant  a  day  that  every 
shareholder  would  certainly  have  full  thirty  days'  notice 
after  every  notice  arrived  at  its  place  of  delivery.  But  that 
would  give  more  than  i-,hirty  days'  notice  to  by  far  the 
greater  number  of  shareholders,  and  that  could  not  have 
been  intended. 

But,  it  may  be  said,  if  the  thirty  days  are  to  count 
from  the  day  of  mailing  the  notices  it  may  be  that  some  of 
the  shareholders  may  not  have  time  to  remit  the  call  within 
the  thirty  days,  and  thus  render  themselves  liable  to  be 
sued  for  a  default  for  which  they  are  not  to  blame.  The 
answers  are,  firstly,  that  they  knew  their  responsibilities 
when  they  became  shareholders  ;  and  secondly,  that  the 
Legislature  was  not  providing  for  extreme  cases,  but  for 
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cases  in  which  in  the  ordinary  course  of  things  it  was  pre- 
sumed the  thirty  days  from  the  time  of  mailing  the  notices 
would  be  convenient  for  all  purposes.  I  am  still  not  wholly 
free  from  doubt,  but  this  construction  of  the  Act  best  effec- 
tuates the  intention  of  the  Legislature  and  the  interests  of 
all  parties,  and  my  learned  brothers  are  of  opinion  this  is 
the  true  and  only  meaning  of  this  enactment. 

The  motions,  will  therefore  be  discharged,  with  costs. 


Motions  discharged. 
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Kelsey  V.  Rogers  et  al. 

Agreement  to  manufacture  staves — Property  in — Chattel  mortgage  Act. 

■  M.  agreed  to  manufacture  and  furnish  to  the  joint  account  of  himself  and 
the  plaintiff  a  quantity  of  staves  to  be  loaded  in  cars  at  railway  station 
by  a  day  named.  By  the  terms  of  the  agreement  the  staves  were  to  be 
considered  at  all  times,  whether  marked  or  not,  the  property  of  the 
plaintiff  as  security  for  advances. 
Held,  that  under  this  agreement  the  staves  became  the  property  of  the  plain- 
tiff as  soon  as  made,  and  never  were  the  property  of  M.  ;  and  that  the 
agreement  did  not  require  filing  under  the  chattel  mortgage  Act ;  and 
that  the  plaintiff  therefore  was  entitled  as  against  an  execution  creditor 
of  M. 

Interpleader,  to  try  whether  certain  staves  seized  by  the 
Sheriff,  on  the  1st  of  August,  1882,  were  at  that  time  the 
property  of  the  plaintiff*  as  against  the  defendants,  execu- 
•  tion  creditors  of  one  McDonald. 

The  cause  was  tried  before  Hagarty,  C.  J.,  without  a 
jury,  at  London,  at. the  Fall  Assizfes  of  1882. 

The  plaintiff,  Kelsey,  residing  in  Detroit,  entered  into  an 
agreement  with  McDonald,  dated  22nd  December,  1881. 

It  was  headed,  "  Mem  of  a  joint  account  agreement" 
between  the  parties. 

McDonald  agrees  to  furnish  to  the  joint  account,  loaded 
in  cars  at  stations  on  the  Grand  Trunk  and  Great  Western 
Railways,  12,000  to  15,000  staves,  at  $180  per  thous- 
and, describing  the  kinds  &c.,  and  the  prices  for  two 
different  kinds,  loaded  in  cars,  aiid  all  to  be  ready  for 
shipping  not  later  than  1st  of  June,  1881,  "  at  which 
prices  the  parties  to  this  agreement  agree  to  make  it 
a  joint  account  transaction,  share  and  share  alike  in 
gain  or  loss,"  with  directions  as  to  being  consigned 
to  a  Quebec  house,  who  would  pay  freight  on  a  named 
commission,  "  Kelsey  to  furnish  some  competent  man  to 
cull  and  mark  the  staves,  and  to  make  reasonable  advances 
from  time  to  time  as  the  progress  of  the  work  shall  war- 
rant, the  expenses  for  such  culler,  as  also  interest  on  money 
furnished  said  McDonald  or  the  business,  (interest  at  seven 
per  cent),  as  also  railway  freight,  &c.,  to  be  charged  to  the 


KELSEY  V.  ROGERS  ET  AL. 


625 


joint  account.  *'  Said  staves  to  be  considered  at  all  times, 
whether  marked  or  not,  the  property  of  said  Kelsey,  as 
security  for  advances.  *  *  McDonald  agrees  to 
increase  the  quantity  of  pipe  staves,  if  he  can  do  so,  not 
to  exceed,"  &c. 

When  this  agreement  was  made  McDonald  had  failed  in 
business  and  was  insolvent. 

He  proceeded  to  purchase  timber  to  make  the  staves, 
and  got  timber  from  three  persons,  McKay,  McKenzie,  and 
Grant,  paying  them  therefor  with  money  advanced  by  the 
plaintiff.  He  said  he  was  asked  by  McKay  for  whom  he 
was  making  staves,  and  he  told  him  for  Kelse}^ :  that  his 
men  knew  this  also,  and  that  he  was  acting  for  Kelsey, 
whose  monej^  paid  for  all  the  timber  and  wages. 

One  of  the  men  that  McDonald  employed  told  him  that 
it  was  for  a  man  in  Detroit  he  was  working. 

Grant,  one  of  the  timber  sellers,  said  he  had  never  heard 
of  Kelsey  till  a  few  days  ago. 

The  defendant  insisted  that  until  the  staves  were  delivered 
-at  the  railway  points  they  were,  as  against  execution  credi- 
tors, the  property  of  McDonald,  and  that  to  uphold  the 
plaintiff's  claim  would  be  a  fraud  on  the  Bills  of  Sale  and 
Chattel  Mortgao-e  Act. 

o  o 

The  plaintiff  urged  that  the  moment  a  stave  was  manu- 
factured, or  as  it  were  became  a  stave,  it  belonged  to  the 
joint  account,  and  that  his  interest  in  it  attached  against  all 
the  world :  that  the  agreement,  or  any  agreement  of  the 
kind,  could  not  be  registered  as  a  bill  of  sale,  as  no  chat- 
tels were  then  in  existence. 

The  learned  Chief  Justice  delivered  the  following  judg- 
ment : 

November  22,  1882.  Hagarty,  C.J. — In  an  ordinary 
case  of  an  agreement  to  manufacture  staves  or  timber 
deliverable  at  a  given  point,  apart  from  any  partnership 
question  or  special  agreement  as  to  ownership,  it  may  be 
conceded  that  unless  an  actual  change  of  possession  took 
place,  they  would  be  liable  to  an  execution  creditor,  although 
79 — VOL.  XXXII  c.  p.  D. 
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manufactured  with  the  money  of  the  actual  or  intending 
purchaser. 

Such  cases  as  McMillan  v.  McSherry,  15  Grant  183, 
and  Short  v.  Ruttan,  12  U.  C.  R.  79,  seem  to  establisli 
this,  however  inconvenient  it  may  be,  or  almost  impos- 
sible in  lumbering  operations. 

I  think  the  effect  of  the  agreement  here  is  that  the  staves 
are  to  be  made  on  the  joint  account.  I  do  not  think  that,, 
as  the  defendant  argues,  they  were  solely  McDonald's 
property,  deliverable  or  not  as  he  might  decide.  If  this 
were  so  the  plaintiff  would  have  no  protection  in  making 
advances,  "  from  time  to  time  as  the  progress  of  the  work 
shall  warrant,"  if  the  staves  made  with  his  money  could  be 
at  McDonald's  pleasure  sold  to  others.  McDonald  was  to 
deliver  them  at  a  named  price, — "  at  which  price  the  par- 
ties agree  to  make  it  a  joint  account  transaction  share  and 
share  alike  in  gain  or  loss."  This  is  quite  consistent 
with  their  being  the  joint  property  of  the  .parties.  The 
price  is  to  be  their  value  in  the  accounts  of  the  dealings. 

I  see  no  objection  in  two  parties,  A.  and  B.,  intending  to 
enter  on  a  joint  stock  adventure,  to  make  an  arrangement 
to  this  effect :  A.  to  furnish  money  to  B.  to  enable  him  tO' 
purchase  timber  or  cattle,  which  deliverable  at  a  named 
point,  at  a  named  price,  covering  purchase  money  and 
carriage  to  that  point,  and  there  they  are  reckoned  at  that 
])rice  in  the  joint  account.  B.  may  buy  on  account  of  both 
parties,  but  in  the  accounts  between  them  the  cost  and  the 
article  must  not  exceed  the  fixed  sum. 

But  the  written  contract  between  the  parties  here  pro- 
vides that  the  staves  shall  be  considered  at  all  times, 
whether  marked  or  not,  the  property  of  said  Kelsey,  as 
security  for  advances. 

On  this  I  consider  and  hold  that  as  each  stave  was  made 
and  became  a  stave,  it  also  became  and  was  Kelsey 's  pro- 
perty, and  that  as  McDonald  never  was  its  owner  the 
Bills  of  Sale  Act  has  nothing  to  do  with  it. 

There  is  a  case  of  Burnett  et  al.  v.  Mo  Bean,  16  U.  C.  R. 
4<66,  very  much  in  point.  The  plaintiffs  had  agreed  with  one 
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Dean  to  make  bricks  for  them,  the  plaintifis  to  find  wood 
to  burn  the  kihis  and  deduct  the  cost  of  the  wood  from  the 
price  they  were  to  pay  for  the  bricks.  They  did  provide 
the  wood.  Dean  afterwards  left  the  country,  having 
assigned  them  and  his  other  property  to  the  defendant. 
Draper  C.  J.,  tok^  the  jury  if  the  bricks  were  made  on  the 
understanding  that  they  were  to  be  manufactured  for  the 
plaintiff  and  to  he  theirs  as  they  ivere  made  without  any 
deliver}^  being  necessary,  the  plaintiff's  should  recover,  &c. 

Tn  Term, Robinson,  C,  J.,  said,  at  p.  468  :  "The  case  went 
with  a  proper  direction  to  the  jury,  and  the  verdict  seems 
just.  *  *  We  have  often  had  it  proved  that  in  transac- 
tions among  lumbermen  agreements  on  the  same  principle 
are  not  uncommon.  A  merchant  often  makes  advances  to 
parties  engaged  in  getting  out  lumber,  and  upon  the  under- 
standing that  as  fast  as  the  lumber  is  got  out  the  property 
in  it  shall  vest  in  him.  This  is  done,  no  doubt,  in  order  to 
prevent  the  danger  of  that  happening  which  has  happened 
here,  namely,  that  after  the  timber  has  been  got  out,  in  a 
great  measure  at  the  expense  of  the  person  for  whom  it 
was  intended,  some  one  else  might  come  and  seize  it  to 
pay  a  debt  of  the  person  who  was  preparing  it  for  market, 
or  that  person  might  dishonestly  assign  it  in  order  to  meet 
some  other  claim,  or  might  convert  it  into  money,  and 
defraud  the  person  with  whom  he  had  contracted." 

This,  I  think,  is  much  in  point  on  the  general  principle. - 
In  the  present  case  there  is  no  imputation  of  any  fraud, 
or  attempt  or  design  to  defraud  creditors.  It  was  some 
months  after  the  making  of  the  contract,  and,  as  I  think, 
after  a  large  portion  of  the  work  was  done,  that  the  defen- 
dant recovered  judgment  against  McDonald  for  costs.  It 
was  no  secret  that  he  was  getting  out  staves  for  a  man  in 
Detroit. 

I  find.  1st.  That  the  staves  were  by  direct  contract 
between  the  parties  the  property  of  Kelsey  as  soon  as 
made,  and  not  the  property  of  McDonald. 

2nd.  That  all  the  staves  were  manufactured  by  the 
money  advanced  by  Kelsey,  and  not  with  any  money  of 
McDonald. 
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3rd.  Tliat  all  the  staves  seized  were  so  made  under  the 
written  contract,  and  always  designed  and  intended  to  be 
Kelsey's  property  as  soon  as  made. 

These  findings  must,  I  consider,  dispose  of  the  issue  sent 
down  for  trial  under  the  interpleader  order,  namely,  the 
right  of  Kelsey  as  against  the  defendant  the  execution 
creditor. 

Looking  at  the  whole  matter  as  an  intended  joint  adven- 
ture, any  interest  that  McDonald  might  have  in  the  staves, 
dealing  with  them  in  the  terms  of  his  agreement  with 
Kelsey  might  possibly  be  seizable  by  the  sheriff,  who  might 
make  a  biJl  of  sale  of  McDonald's  interest,  ascertainable 
on  the  final  making  up  of  the  account.  But  no  such  ques- 
tion is  before  me  now,  nor  was  it  suggested  at  the  trial. 

In  the  view  I  take  the  staves  were  Kelsey's  when  seized, 
as  against  the  defendant,  the  execution  creditor. 

I  therefore  find  for  the  plaintiff,  and,  so  far  as  I  have 
power  in  an  interpleader  suit,  with  full  costs. 

At  the  Michaelmas  sittings,  Gibbons  moved  on  notice  to 
set  aside  the  judgment  for  the  plaintiff,  and  enter  judgment 
for  the  defendant. 

During  the  same  sittings,  December  5,  1882,  Gibbons 
supported  the  motion. 
Meredith,  Q.  C,  contra. 

The  arguments  sufficiently  appear  from  the  judgment. 

December  29,  1882.  Osler,  J. — Mr.  Gibbons  endea- 
voured to  distinguish  this  case  from  that  of  Burnett  v. 
McBean,  16  U:  C.  R.  466,  on  the  ground  that  the  latter 
did  not  turn  upon  the  effect  of  the  Chattel  Mortgage  Act. 

We  cannot  however  suppose  that  so  obvious  an  answer 
to  the  plaintiff's  claim  would  hav©  been  overlooked,  for 
the  defendant  there  was  in  the  position  of  a  subsequent  pur- 
chaser, and  protected  by  the  Act  if  the  transaction  under 
which  the  plaintiffs  claimed  title  came  within  it.  The 
clay  out  of  which  the  bricks  in  that  case  were  manu- 
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factiired,  after  it  had  become  a  chattel  as  brick  chiy, 
and  before  its  manufacture  into  bricks,  was  the  property 
of  Dean,  just  as  it  is  said  tlie  timber  in  our  case  was  the 
property  of  McDonald;  and  as  in  that  case  the  bricks  were 
to  become  the  plaintitf 's  as  they  were  made,  so  in  this,  the 
staves  as  they  were  manufactured  from  the  timber  were, 
by  the  agreement  of  the  parties  to  become  the  property  of  - 
Kelsey. 

The  case  is  distinguishable  from  McMillan  v.  AfcSherry, 
15  Grant  133,  and  Short  v.  Rattan,  12  U.  C.  K  79,  on  the 
ground  mentioned  by  the  Chief  Justice. 

The  merits  are  entirely  with  the  plaintiff,  and  the  case 
referred  to,  a  decision  of  the  full  Court,  is  an  authority  in 
his  favour  upon  which  he  is  entitled  to  rely,  and  with 
which  we  are  not  disposed  to  find  fault. 

Burton  et  al.  v.  Bellhonse,  20  U.  C.  R.  60,  also  in  principle 
supports  the  plaintiff's  case.  The  plaintifls  there  purchased 
two  unfinished  engines  from  one  Gunn,  in  whose  posses- 
sion they  were,  and  Avho  was  to  go  on  with  the  work  and 
complete  them. 

In  answer  to  the  objection  that  the  sale  was  void  because 
not  registered  under  the  Chattel  Mortgage  Act,  Robinsoii, 
C.  J.,  said,  at  p.  63 :  "  It  is  true  the  engines  contiimed  in 
the  possession  of  Gunn,  but  they  were  incapable  of  delivery 
over  consistently  with  the  objects  of  the  agreement.  *  * 
No  ground  of  suspicion  arises  from  the  possession  not  being 
chano^ed,  for  it  could  not  be  chano^ed  under  the  circumstan- 
ces,  and  the  Chattel  Mortgage  Act  does  not,  as  we  think,, 
apply  to  such  a  case,  where  the  engines  were  necessarily  to 
remain  in  Gunn's  shop  to  be  completed." 

If  it  be  said  that  the  transaction  in  the  present  case  was 
in  effect  a  sale  of  the  timber  out  of  which  the  staves  were 
to  be  manufactured  the  case  just  cited  will  apply,  for  the 
timber  necessarily  remained  in  McDonald's  possession  under 
the  agreement  until  it  was  converted  into  staves.  If,  how- 
ever, it  was  not  a  sale  of  the  timber  neither  was  it  a  sale  of 
staves.  It  was  a  contract  to  manufa.cture  staves  with  a 
special  condition  or  term  as  to  the  property  therein  passing 
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to  the  plaintiff,  and  therefore,  as  I  think,  not  within  the 
Act.  The  contract  was  a  lawful  one,  and  it  was  also  bond 
fide,  and  therefore  the  Act  is  not  to  receive  a  liberal  con- 
struction merely  for  the  purpose  of  defeating  it. 

In  Oough  v.  Everavd,  2  H.  &  C.  1,  Pollock,  C.  B.,  refei»- 
ring  to  the  Imperial  Bills  of  Sale  Act  then  in  force,  17  & 
18  Vic.  ch.  36,  said,  at  p.  8  :  "  If  any  class  of  Acts  ought  to  be 
construed  strictly,  it  should  be  those  which,  having  for  their 
object  the  prevention  of  fraud,  have  in  certain  cases  a  ten- 
dency to  invalidate  bond  fide  contracts.  Where  fraud  does 
not  exist,  this  Act  should  at  all  events  receive  no  more  than 
its  true  construction." 

And  in  Brantom  v.  Grifiits,  1  C.  R  D.  349,  at  p.  355,  Brett, 
J.,  says  of  the  Bills  of  Sale  Act,  1878:  "  It  deals  with  trans- 
actions which  may  be  perfectly  bond  fide  and  honest,  and 
imposes  certain  restrictions  upon  them.  An  Act  which, 
"  however  salutary,  may  have  the  effect  of  taking  away  rights 
of  property  honestly  acquired  must  be  construed  strictly." 

See  also  Faterson  v.  Mcmghan,  39  U.  C.  R  371,  pp.  379, 
380  ;  Gowans  v.  Consolidated  Bank,  43  U.  C.  R.  318, 

It  seems  to  me  that  the  transaction  in  question  is  neither 
within  the  terms  of  the  Act  nor  of  the  character  of  those 
against  w^hich  the  Act  was  intended  to  guard. 

The  possession  of  the  middleman,  if  I  may  so  term  him, 
is  of  a  temporary  and  equivocal  kind,  is  not  likely  to 
confer  upon  him  that  fictitious  credit  which  possession 
of  property,  without  real  ownership,  under  other  circum- 
stances frequently  creates. 

Mr.  Meredith  argued  that  the  plaintiff  w^as  entitled  to 
recover  on  the  further  ground  that  the  timber  out  of  which 
the  staves  Vv'ere  to  be  manufactured  was  the  property  of 
the  partnership.  If  it  was,  I  should  agree  with  him ; 
but  neither  on  the  construction  of  the  agreement,  nor 
from  the  conduct  of  the  parties  can  I  hold  that  to  be  the 
case.  McDonald  was  to  furnish  staves,  not  timber,  to  the 
joint  account,  and  the  former  were  to  become  Kelsey's 
property  as  security  for  advances.  Moreover,  the  agree- 
ment makes  a  distinction  between  moneys  furnished  to 


KELSEY  V.  ROGERS  ET  AL. 


631 


McDonald  and  moneys  furnished  to  the  business,  and  it 
seems  clear  the  vendors  of  the  timber  would  have  had  no 
recourse  against  Kelsey  if  McDonald  had  made  default  in 
paying  for  it.  See  Button  v.  Bullock,  L.  K  8  Q.  B.  331, 
9  Q.  B.,  Ex  Ch.  572. 

It  is  unnecessary,  however,  to  consider  this  further,  as  I 
think  the  plaintiff  entitled  to  succeed  on  the  other  point. 

The  motion  will  therefore  be  dismissed,  with  costs. 

Wilson,  C.  J.,  and  Galt,  J.,  concurred. 


Motion  dismissed. 
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Doyle  v.  Bell. 

Dominion  Election  Act — Constitutionality. 

Held,  that  section  109  of  the  Dominion  Elections  Act,  37  Vic.  ch.  9^ 
which  gives  a  civil  remedy  by  action  of  debt  or  information  for  the 
recovery  of  the  penalities  imposed  for  the  offence  of  bribery,  &c.,  com- 
mitted in  contravention  of  section  92  of  the  Act,  is  not  ultra  vh'es  of 
the  Dominion  parliament. 

Ac'iiuN  for  penalties  for  that  tlie  defendant  offered  and 
promised  money,  and  gave  money  to  certain  voters  to 
refrain  from  voting  at  the  last  Dominion  general  election 
held  in  the  electoral  district  of  the  south  riding  of  the 
county  of  Norfork. 

The  statement  of  claim  alleged  that  the  plaintiff  was  a 
farmer  residing  in  the  Township  of  Charlotteville,  &c., 
and  the  defendant  was  an  hotel  keeper  residing  in  the 
"village  of  Port  Dover. 

On  the  20th  day  of  June,  1882,  an  election  was  held  in 
the  electoral  district  of  the  South  Riding  of  the  County 
of  Norfolk,  for  choosing  a  member  to  serve  in  Parliament 
for  the  said  electoral  district,  pursuant  to  the  statutes  in 
that  behalf. 

The  defendant  offered  and  promised  moneys  to  one 
James  Burgess,  a  person  entitled  to  vote  at  said  election, 
in  order  to  induce  him  to  refrain  from  voting  at  said  elec- 
tion, contrary  to  the  Dominion  Election  Act  1874. 

The  defendant  thereby  became  liable  to  forfeit  the  sum 
of  $200  to  the  plaintiff,  who  sues  .the  defendant  for  the 
same  in  this  action,  pursuant  to  the  said  statute. 

The  statement  of  claim  also  alleged  similar  offers  and 
promises  made  by  defenaaj  to  J.  B.  Evans,  William 
Boughner,  and  John  Payne,  persons  entitled  to  vote  at 
such  election,  &c.,  and  claiming  the  several  penalties  of 
$200  therefor. 

The  defendant,  by  his  statement  of  defence,  denied  the 
allegations  in  the  statement  of  claim. 

He  further  alleged  that  from  before  the  commencement 
of  the  said  election,  until  after  the  said  election  was  ended. 
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and  during  the  times  within  which  the  acts  in  the  state- 
ment  of  claim  referred  to,  are  charged  to  have  been  done 
by  the  defendant,  the  defendant  was  of  unsound  mind,  to 
such  a  degree  as  to  unable  to  distinguish  between  right 
and  w^rong. 

Issue. 

The  cause  was  tried  before  Burton,  J.  A.,  with  a  jury,  at 
Simcoe  at  the  Fall  Assizes  of  1882. 

The  finding  was  that  the  defendant  had  offered  or  pro- 
mised mouc-y  to  two  of  the  persons  named  in  the  state- 
ment claim,  to  induce  them  to  refrain  from  voting,  upon 
which  a  verdict  was  entered  for  the  plaintiff,  with  the 
penalty  in  each  case  of  $200. 

The  following  judgment  was  delivered  by  the  learned 
Judge. 

Burton,  J.  A. — The  point  was  taken  that  the  Dominion 
Legislature  had  no  power  to  define  wdiat  should  be  evidence, 
but  it  w^as  urged  that,  apart  from  the  statute,  evidence  was 
receivable  of  the  fact  of  the  election  being  held,  and  I  gave 
permission  to  supply  whatever  might  be  necessary  ;  and 
since  the  trial  what  purports  to  be  a  copy  of  the  writ  and 
the  returning  ofiicer's  return  have  been  put  in. 

The  point  was  further  taken,  but  was  not  argued,  that 
the  Dominion  Legislature,  so  far  as  it  professed  to  give  a 
right  of  suit  to  an  informer  to  sue  for  a  penalty  by  action 
of  debt,  was  ultra  vires. 

I  should  not,  under  any  circumstances,  even  if  1  had  been 
aided  by  argument,  have  assumed  to  decide  the  point  when 
sitting  at  nisi  i^rius  ;  but  I  cannot  avoid  expressing  the 
opinion  that  the  question  is  sufiiciently  doubtful  to  warrant 
action  on  the  part  of  the  Provincial  Legislature  in  aid  of 
that  of  the  Dominion,  for  it  is  certainly  desirable  that  this 
very  salutary  check  upon  corrupt  practices  should  be  pre- 
served. 

I  do  not  for  a  moment  doubt  the  power  of  the  Dominion 
Parliament  to  direct  the  mode  of  procedure  to  be  adopted 
80 — YOL.  XXXII  C.P.D. 
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in  election  cases  over  which  that  parliament  has  jurisdiction, 
and  with  which  it  is  exclusively  authorized  and  empowered 
to  deal ;  and  it  would  have  the  right,  therefore,  to  interfere 
with  property  and  civil  rights  in  so  far  as  such  interference 
might  be  necessary  for  the  purpose  of  legislating  generally, 
and  effectually  on  these  subjects,  the  right  to  deal  with  the 
Dominion  elections  being  vested  in  it  by  sec.  41  of  the  B. 
N.  A.  Act,  and  the  criminal  law  being  also  vested  in  it, 
that  Parliament  has  clearly  the  power  to  regulate  the  mode 
of  elections,  and  the  trial  of  controverted  elections,  and  to 
make  corrupt  practices  misdemeanours.  This  last  power  is, 
however,  derived  from  their  having  control  over  the  crimi- 
nal law.  Were  it  otherwise,  if,  for  instance,  the  criminal 
law  was  vested  exclusively  in  the  Provinces,  their  powers 
would  be  confined  to  the  regulation  of  elections,  and  the 
trial  of  controverted  elections  and  the  proceedings  incidental 
thereto. 

The  granting  the  privilege  to  any  one  to  sue  for  a  debt 
is,  as  it  appears  to  me,  purely  a  civil  right,  not  necessarily 
incident  to  election  proceedings  any  more  than  the  right  to 
make  a  corrupt  practice  a  misdemeanor  would  be. 

It  may  be  well,  also,  to  note  in  this  connection  that  the 
41st  section,  which  continues  existing  laws  until  altered  bv 
the  Dominion,  enumerates  the  matters  which  the  Dominion 
Legislature  may  alter,  but  makes  no  reference  to  those 
clauses  relating  to  actions  for  penalties.  If,  however,  the 
Dominion  Parliament  has  no  power  to  legislate  on  such  a 
subject,  neither  had  it  power  to  repeal  the  existing  lavfs, 
and  although  that  point  was  not  presented,  it  is  quite  pos- 
sible that  the  action  is  maintainable  under  the  statutes  in 
force  at  the  time  of  Confederation. 

I  give  judgment  for  the  plaintiff  for  the  amount  recovered, 
and  full  costs. 

At  the  Michaelmas  sittings,  December  7,1882,  Bethune, 
Q.  C.  for  the  defendant,  obtained  an  order  to  set  aside  the 
verdict  and  findings  of  the  jury  and  the  judgment  thereon, 
and  to  enter  a  judgment  for  the  defendant,  or  for  a  new 
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trial,  on  the  ground  that  the  verdict  was  against  law  and, 
evidence,  and  for  the  rejection  of  evidence  and  for  mis- 
direction. 

At  the  same  sittings,  BetJmne,  Q.  C,  supported  the 
order.  The  evidence  clearly  shews  that  the  defendant 
w^s  so  intoxicated  that  he  did  not  know  what  he  was 
doing.  The  Dominion  Parliament  has  no  power  to  give  a 
civil  remedy  for  the  recovery  of  the  forfeitures  sued  for  in 
this  action.  The  action  is  brought  upon  the  37  Vic.  ch.  9, 
sec.  109,  D.,  which  gives  the  remedy  for  offences  committed 
against  section  92.  The  last  section  provides  that  the  follow- 
ing persons  shall  be  deemed  guilty  of  bribery,  and  shall 
be  punished  accordingly.  (1.)  Every  person  who  directly  or 
indirectly,  by  himself,  or  by  any  other  person  on  his  behalf, 
gives,  lends,  or  agrees  to  give  or  lend,  or  offers  or  promises 
any  money  or  valuable  consideration,  &c.,  to  or  for  any 
voter,  &c.,  in  order  to  induce  any  voter  to  vote  or 
refiain  from  voting,  &c.  And  any  person  so  offending 
shall  be  guilty  of  a  misdemeanor,  and  shall  also  be  liable 
to  forfeit  the  sum  of  two  hundred  dollars  to  any  per- 
son who  shall  sue  for  the  same,  with  full  costs  of  suit,  &c. 
Sec.  109  enacts  that  all  penalties  and  forfeitures  (other  than 
fines  in  cases  ot  misdemeanor)  imposed  by  the  Act  shall  be 
recoverable  with  full  costs  of  suit  by  any  person  who  shall 
sue  for  the  same  by  action  of  debt  or  information  in  any 
of  Her  Majesty's  Courts  in  the  Province  in  which  the  cause 
of  action  arose,  having  competent  jurisdiction ;  and  in 
default  of  payment  of  the  amount  which  the  offender 
is  condemned  to  pay  within  the  period  fixed  by  the  Court, 
the  offender  shall  be  imprisoned  in  the  common  gaol  of 
of  the  place  for  any  term  less  than  two  years,  unless  such 
fine  and  costs  be  sooner  paid.  Sec  110  enacts  that  it 
shall  be  sufficient  for  the  plaintiff,  in  any  action  or 
suit  given  by  the  Act,  to  state  in  the  declaration  that 
the  defendant  is  indebted  to  him  in  the  sum  of  money 
thereby  demanded,  and  to  allege  the  particular  offence 
for  which  the  action  or  suit  is  brought,  and  that  the 
defendant  acted  contrary  to  the  Act  Avithout  mention- 


686    COMMON  PLEAS  DIVISION,  MICHAELMAS  SITTINGS,  1882. 

ing  the  writ  of  election  or  the  return  thereof.  By  the 
Confederation  Act,  section  41,  until  the  Parliament  of 
Canada  made  other  provisions,  the  Dominion  Parliament 
had  the  power  to  legislate  respecting  Dominion  elec- 
tions only  upon  the  following  matters,  that  is  to  say : 
(1.)  The  qualifications  and  disqualifications  of  persons  to 
be  elected  members.  (2.)  The  voters  at  such  elections. 
(3.)  The  oaths  to  be  taken  by  voters.  (4.)  The  returning 
officers,  their  powers  and  duties.  (5.)  The  proceedings  at 
elections.  (6.)  The  periods  the  elections  may  continue. 
(7.)  The  trial  of  controverted  elections,  and  proceedings 
incident  thereto.  (8.)  The  vacating  seats  of  members.  (9.) 
The  execution  of  new  writs  in  cases  of  seats  vacated 
otherwise  than  by  dissolution.  JNo  authority  is  conferred 
upon  the  Parliament  of  Canada  to  give  a  civil  remedy  for 
the  recovery  of  any  penalties,  although  the  penalties 
might  have  been  enforced  by  any  mode  of  criminal  pro- 
cedure, because  criminal  procedure  is  within  the  jurisdic- 
tion of  the  Dominion  Parliament :  Citizens'  Ins.  Co.  v. 
Parsons,  L,  R.  7  App.  Cas.  91 ;  Peek  v.  Shields,  6  App.  R. 
639. 

Oslev,  Q.  C,  contra.  The  objection  to  the  Dominion  leg- 
islation is  not  tenable.  Amongst  the  powers  given  to  the 
Dominion  Parliament  by  sec.  41  of  the  British  North  Amer- 
ican Act,  is  the  power  to  legislate  concerning  the  "  proceed- 
ings at  elections ;"  and  under  sec.  91  power  is  given  to  enact 
laws  for  the  "  peace,  order,  and  good  government  of  Can- 
ada." Where  legislation  in  reference  to  property  and  civil 
rights  is  essential  to  the  proper  carrying  out  of  the  matters 
upon  which  they  have  jurisdiction,  they  have  authority  to 
legislate ;  and  if,  therefore,  legislation  with  regard  to  civil 
rights  is  necessary  for  the  proper  carrying  out  of  the  elec- 
tion law,  the  authority  to  so  legislate  is  conferred  on  them. 
This,  however,  is  not  a  civil  remedy,  but  rather  a  penal  pro- 
ceeding. Pie  referred  to  Smith  v.  Merchants  Bank,  28  Gr. 
629 ;  Gushing  v.  Lupuy,  L.  R.  5  App.  Cas.  409  ;  Valin  v. 
Langlois,  L.  K.  5  App.  115.  The  C.  S.  C.  ch.  6,  sec.  82, 
and  83,  were  the  first  enactments  relating  to  bribery  at 
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parliamentary  elections.  These  sections  were  repealed  by 
the  23  Vic.  ch.  17,  and  by  sec.  1  o£  that  Act  new  enactments 
were  passed  which  were  re-enacted  by  the  37  Vic.  ch.  9, 
sees.  92,  93.  If  the  Dominion  Parliament  had  no  power 
to  repeal  the  23  Vic.  ch.  17,  then  sec.  1  of  that  Act,  which 
is  the  same  as  sees.  92  and  93  of  the  37  Vic.  ch.  9,  D.,  is 
still  in  force  :  Peeh  v.  Shields,  6  App.  639. 

December  29,  1882.  Wilson,  C.  J. — There  was  a  plea 
that  the  defendant  was  so  intoxicated  he  did  not  know 
what  he  was  about  at  the  time  and  on  the  occasions  as 
charged  by  the  plaintiff.  The  motion  was  directed  against 
the  evidence,  &c.,  in  so  far  as  they  related  to  the  trial  of 
that  issue. 

The  Court  intimated  their  opinion  that  upon  the  evidence 
they  could  not  properly  interfere  with  the  verdict  upon  any 
of  the  grounds  stated  in  the  motion,,  and  it  was  not  much 
relied  upon. 

The  constitutional  objections  taken  are,  as  I  under- 
stand them,  that  the  Dominion  Parliament  had  not,  and  has 
not,  the  power  to  alter  the  provisions  of  the  23  Vic.  ch.  17 
sec.  1,  repealing  the  C.  S.  C.  ch.  6  sec.  83,  and  that  the  37 
Vic.  ch.  9,  sec.  92,  D.,  so  far  as  it  does  alter  them  is  void ;  and 
that  objection  I  understand  to  be  based  upon  the  Confede- 
ration Act,  sec.  41,  which,  it  is  said,  restricts  the  interference 
of  the  Dominion  Parliament  in  all  matters  concerning 
their  own  elections  to  such  particular  subjects  as  are  men- 
tioned in  that  section. 

The  enactment  in  the  Act  of  1860  is  exactly  the  same  at 
the  enactment  of  section  92  of  the  Act  of  1874.  By  the  C. 
S.  C.  ch.  6,  sec.  83,  the  penalty  is  declared  to  be  not  less 
than  $20  nor  more  than  $200  in  the  discretion  of  the 
Court.  The  penalty  is,  therefore,  different  from  that  con- 
tained in  the  Act  of  1860,  and  so  also  is  the  penalty,  which 
between  the  limits  before  mentioned  was  placed  in  the  dis- 
cretion of  the  Court. 

The  Act  of  1860  and  such  provisions  of  the  C.  S.  C.  ch.  6 
that  had  not  been  varied  by  the  Act  of  1860,  contained  the 
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law  which  was  in  force  respecting  such  election  matters  at 
the  time  of  confederation,  and  among  those  provisions  not 
altered  by  the  Act  of  1860  were  the  amount  of  penalty 
before  stated,  and  the  amount  of  it  between  the  limits  last 
mentioned  being  placed  in  the  discretion  of  the  Court. 

As  to  these  two  points  of  difference,  then,  between  the 
Consolidated  Act  and  the  Act  of  1874,  why  could  the  law 
not  be  altered  by  the  Act  of  1874  ? 

It  is  said  because  the  Confederation  Act,  section  41,  does 
not  mention  these  particular  matters,  and  the  Dominion 
Parliament  cannot  go  beyond  the  matters  expressed  in  that 
section. 

The  section  enacts  thatj:  "  Until  the  Parliament  of 
Canada  otherwise  provides,  all  laws  in  force  in  the  several 
Provinces  at  the  union  relative  to  the  following  matters,  or 
•  any  of  them,  namely :  *  *  shall  respectively  apply  to 
elections  of  members  to  serve  in  the  House  of  Commons 
for  the  same  several  Provinces." 

Such  an  enactment  cannot  possibly  be  read  as  limiting 
the  legislation  of  the  Dominion  Parliament  to  the  particular 
matters  enumerated  in  it.  It  is  as  plain  as  language  can 
make  it  that  these  enumerated  matters  were  to  remain  in 
force  until  the  Parliament  of  Canada  otherwise  provided. 
It  does  not  say  the  Dominion  Parliament  shall  not  have 
power  to  legislate  on  any  other  matters  relating  to  elections 
than  those  which  were  to  remain  in  force  only  for  a  tem- 
porary purpose. 

The  argument  that  the  Dominion  Parliament  had  not  the 
power  to  pass  the  Election  Act  of  1874  is  one  of  the  extre- 
mest  instances  of  the  attempt  to  apply  the  doctrine  of  ultra 
vires  and .  u n constitution ali ty . 

The  other  objection  is  that  section  109  of  the  Act  of  1874 
directs  that  penalties  imposed  by  it  should  be  recovered  by 
a  civil  action — by  action  of  debt  or  information  ;  and  it 
is  contended  the  Dominion  Parliament  had  no  power  to 
give  such  a  remedy,  because  matters  of  civil  procedure  are 
by  section  92,  No.  14,  of  the  Confederation  Act  vested 
exclusively  in  the  Provincial  legislatures.  The  Niagara 
Election  Case,  29  C.  P.  261,  disposed  of  that  objection. 
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I  did  not  quite  understand  whether  Mr.  Bethune  argued 
that  the  Dominion  Parliament  could  give  no  civil  remedy 
whatever,  or  that  it  could  not  prescribe  the  form  of  that 
civil  remedy. 

There  can  be  no  objection  to  the  Parliament  imposing  a 
penalty  for  a  particular  infraction  of  the  election  law  with- 
out sa3dng  by  Avhat  means  it  shall  be  recovered,  and  in 
such  a  case  a  civil  action  will  lie  for  it,  under  the  for- 
mer law  by  an  action  of  debt,  and  under  the  present  law  by 
the  ordinary  remedy  for  the  recovery  of  money.  So  in 
dealing  with  assaults  what  objection  can  there  be  to  the 
Dominion  Parliament  providing  that  in  certain  specified 
cases  the  remedy  shall  not  be  by  criminal  procedure,  but 
by  a  civil  action  for  damages.  Such  enactments  would  not 
be  an  assumption  of  legislation  beyond  the  power  of  the 
Dominion  Parliament.  They  would  not  be  an  interference 
with  the  civil  procedure  "  in  the  Provincial  Courts."  They 
would  be  an  express  submission  to  the  jurisdiction  of  such 
Courts. 

If,  in  addition,  in  the  last  case,  of  the  supposed  assault,  the 
Parliament  enacted  that  in  respect  of  it  the  complainant 
might  adopt  the  civil  remedy  of  trespass,  it  would  not  in  my 
opinion  be  an  encroachment  upon  the  civil  procedure  in  the 
Provincial  Courts. 

The  enactment  in  question  provides  that  the  remedy  in 
such  a  case  as  the  present  shall  be  by  action  of  debt  or  in- 
formation. 

As  I  have  said,  I  did  not  understand  whether  it  was  that 
the  Act  of  1874  had  appointed  the  particular  form  of 
remedy  by  action  of  debt  or  information,  or  because  a  civil 
remedy  in  any  form  had  been  given,  which  formed  the 
ground  of  objection.  In  the  latter  case  we  see  no  kind  of 
objection  in  such  legislation,  and  in  the  former,  when  the 
particular  kind  of  remedy  is  named  we  think  the  objection 
is  in  no  way  strengthened.  The  action  of  debt  or  pro- 
ceedings b}^  way  of  information  were  well  known  civil 
remedies  in  our  Courts  at  the  time  the  Act  was  passed, 
and  w^e  see  no  objection,  as  the  Provincial  Legislature  has 
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altered  the  form  of  proceeding  in  all  civil  actions  but  in  a 
few  excepted  cases — and  this  kind  of  remedy  is  not  within 
the  exceptions — that  the  plaintiff  may  adopt  the  new  form 
of  action  in  place  of  the  former  one. 

This  last  objection  was  not  taken  on  the  argument,  if  any 
effect  could  be  given  to  it,  and  we  do  not  think  there  could 
be. 

The  Act  of  1874,  sec.  110  declares  it  shall  be  sufficient 
for  the  plaintiff  to  state  in  his  declaration  that  the  defen- 
dant is  indebted  to  the  plaintiff  in  the  sum  demanded,  and 
to  allege  the  particular  offence  for  which  the  action  is 
brought,  and  that  the,  defendant  has  acted  contrary  to  the 
statute. 

The  plaintiff  has  expressly  stated  the  last  two  particulars, 
but  not  expressly  the  one  that  the  defendant  is  indebted  to 
him  in  the  sum  demanded,  unless  that  is  sufficiently  done  by 
the  allegation  "  whereby  the  defendant  became  entitled  to 
recover  the  sum  of  $200"  in  each  of  the  paragraphs  of 
claim,  and  I  think  ■  that  may  be  held  to  be  a  sufficient 
averment  of  indebtedness.  If  it  be  not  an  amendment  in 
that  respect  will,  of  course,  be  allowed. 

The  second  constitutional  objection  to  the  recovery  in  this 
action  we  think  fails  also. 

The  learned  Judge  who  tried  the  action  has  not,  under 
the  Act  of  1874,  sec.  109,  fixed  the  period  within  which 
the  offender  is  to  pay  the  amount  he  has  been  condemned 
to  pay,  nor  has  he  fixed  the  period  of  imprisonment  the 
offender  is  to  suffer  in  the  common  gaol  in  case  of  non-pay- 
ment of  the  amount  he  has  been  condemned  to  pay  unless 
such  fine  and  costs  be  sooner  paid.  That  must,  of  course 
be  done. 

We  discharge  the  motion,  with  costs. 
Galt  and  Osler,  JJ.,  concurred. 
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Gallagher  v.  Glass. 

Assignment  for  benefit  of  creditors — Power  to  carry  on  business — Efect  of 
Idndering  and  delaying — Validity  of—R.  8.  0.  ch.  118. 

An  assignment  in  trust  for  creditors  of  a  small  stock  of  goods  valued 
at  about  §230,  and  some  land,  made  to  a  person  not  a  creditor, 
contained  a  provision  empowering  the  assignee,  without  consulting  the 
creditors,  to  carry  on  the  business,  and  wind  it  up,  no  time  being  stated 
therefor;  to  pay,  all  salaries,  wages,  &c.,  and  all  advances  made  in 
goods  and  money  for  conducting  said  business  in  the  winding  up  thereof, 
to  the  best  advantage,  which  advances  he  was  authorized  to  make,  and 
also  to  sell  the  said  land  as  to  him  should  seem  meet,  and  to  retain  a 
reasonable  compensation  for  the  execution  of  the  said  trusts. 

Held,  WrLSON  C.  J.,  dissenting,  affirming  the  judgment  of  Hagaety,  C. 
J. ,  that  the  assignment  was  void,  as  containing  provisions  hindering  and 
delaying  creditors,  and  such  as  they  could  not  reasonably  be  required 
to  agree  to. 

Action  against  the  sheriff  of  Middlesex  for  seizing  and 
selling  goods  on  Sufi.fa. 

The  cause  was  tried  before  Hagarty,  C.  J.,  and  a  jury,  at 
London,  at  the  Fall  Assizes  of  1882. 

One  C.  J.  Mills  carried  on  business  at  Mount  Brydges  as 
a  general  merchant. 

By  deed,  dated  9th  January,  1882,  after  reciting  that  he 
was  unable  to  pay  his  debts,  &c.,  the  said  Mills  assigned  to 
the  plaintiff  a  lot  of  land  and  all  his  stock-in-trade,  house- 
hold goods,  furniture,  and  effects,  and  all  his  book  debts, 
notes,  (fee,  and  all  other  his  real  and  personal  estate, 
in  trust  as  soon  as  convenient  to  collect  and  get  in 
all  debts  due  him,  and  to  sell  and  convert  into  money  all 
such  and  so  much  of  his  said  estate  and  effects  as  should  not 
be  necessary  to  be  kept  unsold  for  the  purpose  of  enabling 
the  trustee  to  wind  it  up  to  the  best  advantage,  and  to  sell 
the  land  in  such  manner  as  he  should  deem  best ;  and  he  was 
empowered  to  employ  servants  and  workmen  in  winding 
up  said  estate,  and  to  pay  them  wages,  salary,  or  hire 
therefor  ;  and  he  was  to  stand  possessed  of  all  moneys  to 
be  produced  from  the  estate,  after  paying  the  expenses 
incident  thereto  and  the  trusts  thereby  created,  in  trust  to 
pay  all  expenses  incident  to  the  execution  of  these  presents, 
^nd  in  and  about  the  conducting  and  carrying  into  effect 
81 — VOL.  XXXII  c.  p.  D. 
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the  trusts.  In  the  next  place  to  .  pay  salaries,  allowances,- 
wages,  and  hire,  and  all  advances  in  goods  and  moneys 
which  might  be  made  in  and  for  the  said  trade  or  business 
in  conducting  the  same,  in  the  winding  up  thereof  to  the 
best  advantage  ,which  the  said  party  of  the  second  part  was 
hereby  authorized  to  make.  In  the  next  place,  to  retain  a 
reasonable  compensation  for  the  execution  of  said  trusts, 
then  to  divide  the  residue  of  said  estate  amongst  the 
creditors  ratably,  share  and  share  alike,  without  preference, 
&LC.  The  trustee  might  call  a  meeting  of  creditors  or  other- 
wise, and  take  their  advice  upon  the  disposal  of  the  estate, 
&c.,  and  all  necessary  expenses  should  be  paid  as  therein- 
before provided  for  expenses  of  carrying  into  effect  the  said 
trusts. 

The  assignment  was  executed  by  Mills  and  his  wife, 
•the  plaintiff,  and  one  Rutherford,  a  creditor,  and  was 
registered  next  day. 

The  assignee  stated  that  he  took  possession  the  same 
day.  9th  of  January,  and  took  an  inventory  of  the  goods, 
valuing  them  at  $231.50.  He  was  two  days  in  possession. 
He  kept  the  key  of  the  front  door  and  gave  Mills's  wife 
the  key  of  a  side  door,  leaving  her  in  charge. 

On  the  11th  of  January  the  sheriff  seized  under  a  fi.  fa. 
delivered  to  him  that  day,  and  sold  the  stock  in  due  course 
for  between  $70  and  $80,  or  forty  cents  in  the  dollar  on 
the  inventory  which  the  sheriff's  officers  made  of  what  they 
found  there.  The  plaintiff  himself  was  the  highest  bidder, 
acting  for  Hutherford  &  Co.,  creditors.  The  plaintiff  said 
he  could  not  say  they  were  sold  at  an  undervalue  for  a 
sale  like  that,  but  that  he  could  have  made  more  of  the 
stock  by  sending  portions  down  to  Toronto  to  be  sold  by 
auction  there,  &ic.  The  sheriff's  officers  said  it  was  a  poor 
stock,  and  they  got  full  value. 

On  behalf  of  the  sheriff,  it  was  objected  that  the  assign- 
ment was  void,  as  containing  provisions  which  no  creditors 
could  be  properly  asked  to  accept. 

It  was  agreed  that  the  jury  should  be  asked  to  assess 
damages,  if  the  plaintiff  should  be  entitled  to  recover,  the  rest 
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to  be  decided  by  the  Court.  The  jury  could  not  agree, 
and  it  was  then  agreed  that  the  learned  Chief  Justice 
should  assess  the  damages,  which  he  did  at  $100. 

The  learned  Chief  Justice  delivered  the  following  judg- 
ment : 

October  26,  1882.  Hagarty,  C.  J. — I  have  to  consider 
the  objection  to  this  assignment. 

There  are  several  authorities  in  our  Courts. 

Maidson  v.  Peck,  18  U.  C.  113,  was  relied  on  by  the 
plaintiff.  An  assignment  made  in  March,  1858,  enabled 
trustees  from  time  to  time  as  they  should  deem  expedient 
to  purchase  stock  for  the  purpose  of  enabling  them  to  assort 
and  sell  off  the  present  stock  to  the  best  advantage  for  the 
benefit  of  the  estate.  Held,  that  the  creditors  executing 
would  not,  by  this  provision,  become  partners  in  the  busi- 
ness, and  that  the  clause  was  not  objectionable.  It  also 
provided  for  payment  of  creditors  not  ratably,  but  with 
preference  to  particular  classes. 

McLean  and  Burns,  JJ.,  (the  Chief  Justice  being  absent) 
upheld  the  assignment  as  valid,  reviewing  many  of  the 
cases. 

In  Crapper  v.  Paterson,  19  U.  C.  R.  160,  in  the  following 
year,  Sir  J.  B.  Robinson  pronounces  the  judgment,  after 
noticing  that  the  assignment  was  made  before  the  statute 
22  Vic.  ch.  96,  was  passed.  The  provision  was,  that  the 
assignee  might  carry  on  the  business  for  the  benefit  of  the 
execution  creditors,  and  might  employ  the  debtor  to  manage 
the  business  and  pay  him  such  salary  as  might  be  agreed 
on,  and  might  supply  goods  for  the  keeping  up  of  stock 
and  the  more  beneficial  management  of  the  business  for 
the  interests  of  the  creditors,  and  might  pay  for  the 
goods  so  supplied  out  of  the  proceeds  of  the  trust  estate. 
After  noticing  that  it  was  uncei'tain  until  the  final 
decision  of  Hickman  v.  Cox,  3  C.  B.  N.  S.  523,  whether 
this  would  make  the  execution  creditors  partners,  he  adds 
at  p.  163:  "  But  we  consider  that  the  case  of  Oiven  v.  Body, 
5  A.  &  E.  28,  is  at  least  an  authority  to  shew  that  the 
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conditions  in  this  assignment  in  regard  to  carrying  on 
the  business  were  such  as  the  creditors  could  not  be 
expected  to  submit  to,  and  therefore  that  they  affect  the 
validity  of  the  assignment  as  it  regards  non-executing 
creditors." 

.  Metcalf  V.  Reefer,  8  Gr.  392,  is  a  decision  of  Esten,  Y.  C, 
shortly  after  22  Vic.  ch.  96.  He  considers  that  this  statute 
does  not  alter  the  existing  law,  except  as  to  preferential 
assignments.  He  does  not  apparently  consider  the  allow- 
ance of  a  reasonable  commission  or  remuneration  to  the 
trustees, being  also  creditors,  as  objectionable,  nor  that  a  pro- 
vision for  the  employment  of  the  assignor  at  a  reasonable 
remuneration  would  avoid  the  deed.  But  a  provision  for 
carrying  on  the  business  in  such  a  manner  as  to  render  the 
creditors  partners  with  the  trustees  quoad  third  persons, 
or  one  which  may  cause  unreasonable  or  prejudicial  delay 
to  the  creditors,  would  avoid  it. 

The  case  of  Crapper  v.  Patterson  is  not  cited,  nor  is  the 
next  cited  case. 

In  the  same  term  as  Crapper  v.  Paterson,  Hilary  Term, 
23  Vic,  Hendry  v.  Harty,  9  C.  P.  520,  was  decided  by 
the  Common  Pleas.  The  property  was  assigned  to  trustees, 
being  also  creditors,  in  trust,  first  for  all  expenses,  and 
next  to  pay  salaries,  wages,  &c.,  and  all  advances  in  goods, 
money  or  otherwise,  if  any,  which  might  be  made  by  the 
trustees,  in  and  for  the  business  in  conducting  the  same  in 
the  winding  up  thereof  to  the  best  advantage,  which  they 
were  authorized  to  make,  and  to  retain  ten  per  cent,  on  all 
moneys  received  in  the  execution  of  the  trusts  as  their 
remuneration. 

Draper,  C.  J.,  delivered  the  judgment  of  the  Court.  He 
notices  that  the  trustees  are  not  bound  to  wind  up  in  any 
fixed  time,  nor  to  make  a  dividend  as  soon  as  any  portion 
is  realized.  But  that  they  may  make  advances  on  goods, 
&;c.,  for  the  ''  conducting"  (an  expression  equivalent  to  carry- 
ing on)  the  business  in  the  winding  up  to  the  best  advan- 
tage, and  repay  themselves  therefor  as  a  privileged  claim, 
and  retain  ten  per  cent,  on  all  moneys  received,  the  effect 


GALLAGHER  V.  GLASS. 


of  which  may  be  that  by  making  advances  on  goods  from 
time  to  time  they  can  prolong  the  winding  up  and  get 
an  actual  profit  of  ten  per  cent.,  &c.  "  In  the  mean  time  the 
assignor  remains  in  possession,  conducting  the  business  at 
a  salary,  in  the  discretion  of  the  trustees."  (This  does  not 
appear  expressly  in  the  deed  as  reported.)  "It  is  difficult  to 
see  what  protection  the  general  creditors  have  against  an 
understanding  between  him  and  the  trustees,  which  might 
materially  affect  their  chance  of  receiving  anything."  After 
further  comment  he  holds  that  two  objections  to  the 
assignment  were  established:  "1st.  An  indefinite  delay,  and 
the  possible  entire  defeat  of  all  the  creditors  except  the 
trustees  thereby  ;  2nd.  An  undue  preference  to  the  trustees, 
as  creditors,  over  all  other  creditors.  If  either  objection  is 
sustained,  it  is  fatal  to  tiio  plaintilf's  claim,  for  the  assign- 
ment would  be  fraudulent  and  contrary  to  the  spirit  of  22 
Vic.  ch.  96,  sec.  19,  Consol.  Stat.  U.  C.  ch.  26,  sec.  18." 
The  assignment  was  held  void. 

Watts  V.  Howell,  21  U.  C.  R.  2.55,  257,  may  also  be 
referred  to. 

In  Oornivallv.  Gault,  23  XT.  C.  R.  46,  50,  the  Court  points 
out  that  the  assignment  was,  in  many  respects,  like  that 
in  Hendry  v.  Harty.  The  assignee  was  first  to  dispose  of  the 
goods  and  chattels,  then  to  sell  the  land,  and  until  the  other 
property  was  exhausted  the  assignor  might  retain  the  house- 
hold furniture.  The  assignee,  who  had  been  the  assignor's 
clerk,  was  authorized  to  employ  the  assignor  at  a  salary 
not  exceeding  £250  a  year,  and  the  as.signee,  who  was  also 
a  creditor,  might  retain  ten  per  cent,  on  all  moneys  received 
by  him  in  executing  the  trusts,  &c. 

The  Court  say,  at  p.  51 :  "We  do  not  think  Ketchum,"  the 
assignee,  "  has  a  right  to  dictate  to  his  creditors  upon  what 
terms  or  at  what  time  any  part  of  the  property  assigned  by 
him  is  to  be  sold."  *  *  "As  we  are  left  to  draw  inferences 
like  a  jury  we  are  of  opinion  the  assignment  was  not 
honestly  or  bond  fide  made  :  that  it  was  a  mere  device  made 
with  the  object  and  intent  of  delaying  and  defeating 
Ketchum's  creditors."   It  is  pointed  out  that  the  sale  of  the 
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real  estate  was  postponed  until  the  winding  up  of  the 
personal  estate,  being  the  larger  portion  thereof,  and  that 
for  obvious  reasons  this  might  last  for  years. 

Andrew  v.  Stuart,  6  App.  495,  reviews  the  authorities, 
The  case  was  chiefly  argued  on  points  not  arising  here 
but  the  Court  held  the  deed  void  "  inasmuch  as  it  does  not 
provide  for  the  paying  and  satisfying  ratably,  and  propor- 
tionably  and  without  preference  or  priority,  all  the  creditors 
of  the  debtor,"  (according  to  the  statute),  "but  gives  a 
preference  to  some  classes — to  a  class  beside  execution 
creditors,"  p.  501 :  The  words  were  "  to  pay  the  present 
execution  and  other  privileged  creditors,  if  any,  according 
to  priority.  " 

Mr.  Justice  Burton,  at  p.  505,  after  citing  the  cases  here 
referred  to,  says,  these  ''with  many  other  reported  cases, 
establish  that  even  though  the  assignment  be  made  bond 
fide,  the  debtor  has  no  right  to  dictate  to  his  creditors  the 
terms  upon  which  they  are  to  take  it,  either  in  the  matter 
of  the  remuneration,  of  the  assignee  or  the  privilege  of 
certain  creditors." 

The  assignment  now  in  question  has  the  words  in  the 
habendum  as  to  the  property,  to  hold,  &c.,  subject  never- 
theless to  the  charges  and  encumbrances,  if  any,  now^ 
existing  thereupon,  or  affecting  the  same. 

I  point  this  out,  but  I  do  not  rest  my  objections  to  the 
assignment  on  it. 

I  am  very  strongly  of  opinion  that  no  creditors  should 
be  reasonably  required  to  accept  or  become  parties  to  such 
an  assignment  as  this,  nor  should  a  debtor  be  allowed  to 
force  such  an  arrangement  of  his  property  on  his  creditors. 

We  have  here  a  trader,  admittedly  insolvent,  two  days 
before  executions  are  issued  against  him,  placing  a  very 
small  stock  of  goods  valued  at  $231.50,  in  the  plaintiff's 
hands,  giving  him  large  powers  as  to  hiring  servants  and 
agents  (possibly  including  the  assignor)  and  to  pay  them 
wages,  salaries,  allowances,  &c.,  and  to  buy  fresh  goods  and 
pay  for  advances  in  goods  or  money,  in  conducting  and 
winding  up  the  business  to  the  best  advantage,  and  to 
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retain  reasonable  compensation  for  himself.  All  this  exten- 
sive power  is  given  for  what  ought  to  be  the  very  simple 
process  of  turning  this  small  stock  into  money  and  dividing 
it  ratably. 

I  think  such  a  disposition  of  his  effects  may  be  emphati- 
cally described  as  a  hindering  and  delaying  of  creditors. 

The  creditors  would  either  have  to  allow  the  assignee 
to  go  on  keeping  up  the  stock  by  fresh  additions  and 
peddling  it  away  at  his  own  pleasure  at  an  expense  wholly 
disproportioned  to  the  value  of  the  whole  concern,  or  be 
driven  to  expensive  litigation  to  compel  him  to  realize 
with  reasonable  despatch,  he  all  the  time  entitled  to  keep 
for  himself  a  reasonable  compensation  for  his  trouble.  It 
is  unnecessary,  I  think,  to  discuss  or  consider  w^hether  the 
assignee  might  or  might  not  act  with  proper  despatch  and 
economy  in  the  trusts. 

It  is  sufficient,  in  my  judgment,  to  see  that  the  debtor 
has  put  it  in  his  power  to  act,  if  he  think  proper,  in  a  very 
different  manner  to  the  vexatious  delay  and  hindrance  of 
creditors. 

Nor  is  it  necessary  that  I  should  find  any  actually  fraudu- 
lent intention  on  the  debtor's  part,  nor  that  any  collusive 
understanding  existed  between  him  and  his  assignee.  It 
is  sufficient  if  the  provisions  of  the  deed  bring  it  within 
the  character  of  an  arrangement  contrary  to  the  statute 
law. 

I  consider,  and  so  find,  that  the  assign  mentis  void  as  against 
creditors  as  made  for  their  delay  and  hindrance :  that  in 
short  it  is  a  disposition  of  his  property  on  terms  that  he 
had  no  right  to  dictate,  and  that  no  creditor  should  be 
reasonably  bound  to  accept. 

I  dismiss  the  action,  with  costs  as  against  the  plaintiff. 

We  are  all  aware  of  the  gross  abuses  that  have  been 
heretofore  attempted  to  be  perpetrated  as  against  creditors 
in  the  execution  of  powers  no  more  extensive  than  this 
assignment  confers.  No  assignee,  in  my  judgment,  should 
have  such  powers.  If  it  should  be  considered  advisable  to 
purchase  any  fresh  goods  to  sell  off'  a  poor  stock,  the  adop- 
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tion  of  such  a  courae  might  be  left  to  the  creditors'  decision 
after  the  assignment  made.  It  should  not  be  forced  upon 
them  at  the  dictation  of  'their  debtor.  It  should  be  for 
them,  not  for  him,  to  adopt  such  a  course. 

During  Michaelmas  Sittings  Bartram  (of  London)  moved 
on  notice  to  set  aside  the  judgment  entered  for  the  defen- 
dant, and  to  have  the  judgment  entered  for  the  plaintiff. 

During  the  same  sittings,  December  5,  1882,  Bartram, 
supported  the  motion.  The  objection  to  the  assignment 
is,  that  power  is  given  to  the  assignee  to  carry  on  the 
business,  but  this  power  is  only  given  for  the  purpose 
of  winding  it  up.  The  provision  is  a  most  reasonable,  one 
and  Avas  not  for  the  purpose  of  hindering  or  delaying  the 
creditors,  but  to  enable  the  assignee  to  sell  the  business  as  a 
going  concern,  and  prevent  the  goods  from  being  sacrificed 
"by  an  immediate  sale.  There  is  no  obligation  on  the  assignee 
to  exercise  the  power,  he  must  only  do  so  when,  in  his  discre- 
tion, it  is  for  the  benefit  of  the  estate.  The  cases  shew 
that  the  provision  is  a  valid  one  :  Maul^on  v.  Peck,  18 
U.  C.  R.  11-3;  Bolder 0  v.  London  and  Westminster  Loan 
and  Discount  Co.,  L.  R.  5  Ex.  D.  47. 

Gibbons  fof  London),  contra.  The  law  is,  that  when  a 
debtor  desires  to  remove  his  property  from  the  remedy 
creditors  have  against  it,  and  place  it  in  the  hands  of  a 
trustee  for  their  benefit,  he  must  do  so  without  any  condi- 
tions other  than  those  the  Jaw  imposes.  The  provision  is 
clearly  one  which  hinders  and  delays  the  creditors,  as  it 
prevents  them  from  realizing  except  at  such  time  as  the 
assignee  may  deem  it  advisable  to  wind  up  the  business, 
and  there  is  nothing  to  prevent  the  assignee  continuing  to 
carry  it  on  so  that  the  creditors  may  be  indefinitely 
delayed.  If  there  had  been  no  such  provision,  the  assignee 
would  carry  on  the  business  at  his  own  risk,  while  here 
the  risk  is  thrown  on  the  creditors.  The  case  of  M aulson 
V.  Peck,  18  U.  C.  R.  113,  relied  on  by  the  plaintift*  was 
decided  before  the  22  Vic.  ch.  96,  now  the  R.  S.  0.  ch.  118, 
and  therefore  does  not  apply  here.    The  cases  clearly  shew^ 
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that  the  provision  invalidates  the  assignment :  Ferry  on 
Trusts,  vol.  ii.,  240;  Andreiu  v.  Stuart,  0  App.  R.  495; 
Crapper  v.  Paterson,  19  U.  C.  R.  100. 

December  29,  1882.  Galt,  J.— The  plaintiff  in  this 
case,  which  was  tried  at  London  before  the  Chief  Justice 
of  the  Queen's  Bench  Division,  claimed  under  a  deed  of 
assio^nment  from  one  Mills,  made  for  the  benefit  of  his 
creditors,  or  rather  purporting  to  be  so,  against  the  defen- 
dant, who  had  seized  and  sold  the  goods  under  two  writs 
of  execution  placed  in  his  hands  the  day  after  the  assign- 
ment had  been  made. 

The  Chief  Justice  reserved  judgment  as  respects  the 
validity  of  the  assignment,  and  at  a  subsequent  period 
gave  an  elaborate  judgment,  in  which  he  reviewed  all  the 
cases  decided  in  our  Courts,  and  found  "  that  the  assign- 
ment is  void  as  against  creditors  as  made  for  their  delay 
and  hindrance  :  that  in  short  it  is  a  disposition  of  his  pro- 
perty on  terms  that  he  had  no  right  to  dictate,  and  that  no 
creditor  should  be  reasonably  bound  to  accept,"  and  dis- 
missed the  action  with  costs. 

The  assignor  was  possessed  of  a  small  stock  of  goods, 
which,  at  the  valuation  put  upon  them  by  the  plaintiff 
himself,  did  not  amount  to  more  than  $281.50,  and  of  a 
lot  of  land  mentioned  in  the  deed,  and  by  the  assignment 
(which  was  made  without  consultation  with  the  creditors), 
the  assignee  was  empowered  to  carry  on  the  business  and 
to  wind  it  up,  but  no  time  is  stated  within  which  it  was 
to  be  w^ound  up,  and  also  to  pay  all  salaries,  allowances, 
wages,  and  hire  as  mentioned  in  the  assignment,  and  all 
advances  which  might  be  made  in  goods  and  money  for 
conducting  the  said  business,  in  the  winding  up  thereof  to 
the  best  advantage ;  and  all  this  might  be  done  by  him 
without  consulting  the  creditors,  for  by  the  terms  of  the 
deed  it  was  optional  with  the  assignee,  who  w^as  not  him- 
self a  creditor,  whether  he  would  consult  them  or  not. 
The  deed  containing  the  following  provision,  ''Provided 
that  the  said  trustee  may  call  a  meeting  of  the  creditors, 
82 — VOL.  xxxii  c.  p.  D. 
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or  otherwise  take  their  advice  upon  the  disposal  of  the 
estate."  Then  again  as  respects  the  disposal  of  the  real 
property,  it  was  left  entirely  in  the  discretion  of  the 
assignee  when  and  upon  what  terms  the  same  should  be 
sold,  the  provision  being  "  upon  further  trust  to  sell  said 
lands  in  such  manner  as  to  the  said  trustee  shall  seem  best/' 

I  fully  concur  in  the  opinion  expressed  by  the  learned 
Chief  Justice  that  no  creditor  could  be  reasonably  expected 
to  accede  to  such  an  assignment,  and  that  the  same  is  void. 

As  before  stated,  the  Chief  Justice  has  reviewed  all  the 
cases  bearing  on  the  subject,  so  it  is  unnecessary  to  refer  to 
them. 

I  may  state  that  the  opinion  I  have  expressed  with 
regard  to  the  present  assignment  is  founded  principally 
upon  the  state  of  facts  disclosed  by  the  evidence.  I  am 
free  to  admit  that  what  will  in  one  case  be  an  unreasonable 
and  void  assignment,  might  be  quite  the  reverse  in  another. 
Here  there  was  a  small  stock  of  goods  of  trifling  value, 
and  a  small  piece  of  real  estate,  and  it  does  appear  to  me 
such  a  case  is  very  distinguishable  from  a  large  manufac- 
turing or  mercantile  business,  where  it  is  evident  it  must 
be  for  the  interest  of  the  creditors  that  provision  should  be 
made  for  winding  it  up  to  the  best  advantage. 

OsLER,  J. — In  the  case  of  Thome  v.  Torrance,  16  CP. 
445,  Richards,  C.  J.  was  of  opinion,  although  the  case  did 
not  turn  on  the  point,  that  an  assignment  for  the  benefit 
of  creditors  containing  precisely  the-  same  clauses  as  those 
under  consideration  in  the  deed  now  in  question,  was 
rendered  void  by  them  under  our  statute. 

I  do  not  understand  from  the  report  of  the  case  in  the 
Court  below,  or  in  the  Court  of  Appeal,  18  C.  P.  29,  that 
the  present  Chief  Justice  of  this  Court  took  a  different 
view  of  the  efiect  of  those  clauses,  though  he  was  of  opinion, 
differing  in  that  respect  from  Richards,  C.  J.,  that  the 
direction  to  pay  the  creditors,  parties  of  the  third  part,  the 
several  debts  or  sums  set  opposite  their  names  in  the 
schedule  annexed,  was  not  objectionable. 
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Sitting  here,  therefore,  I  am  not  prepared  to  overrule  the 
judgment  of  the  learned  Chief  Justice  who  presided  at  the 
trial,  supported  as  it  is  by  the  opinion  of  the  Court  in  the 
case  referred  to. 

In  Janes  v.  Whithvead,  11  C.  B,  406.  it  was  held  that  an 
assignment  of  all  a  trader's  effects  made  in  good  faith  to  a 
trustee  for  the  general  benefit  of  all  his  creditors  was  not 
void,  either  at  common  law  or  by  the  Statute  of  Elizabeth, 
though  it  contained  a  clause  authorizing  the  trustee  to 
employ  the  grantor  or  any  other  person  or  persons  in  wind- 
ing up  his  affairs,  and  in  getting  in  and  collecting  his  estate 
and  effects  thereby  assigned,  and  in  carrying  on  his  trade  if 
thought  expedient  by  him,  if  it  appeared  from  the  whole 
scope  of  the  deed  that  the  carrying  on  of  the  trade  was 
merely  subsidiary  to  the  general  purpose  of  sale  and  dis- 
tribution. 

Jervis,  C.  J.,  at  p.  418,  distinguished  the  case  from  Owen 
V.  Body,  5  A.  &  E.,  28  :  "  There  the  deed  contained  minute 
provisions  investing  the  trustees  with  power  to  carry  on 
the  trade,  for  which  ^purpose  they  were  authorized  to  lay 
out  money  inpayment  of  rents,  &c.,  and  in  keeping  wp  the 
stock ;  and  the  Court  held  the  deed  void,  as  being  one  which 
the  creditors  could  not  reasonably  be  expected  to  become 
parties  to.  Here,  however,  the  deed  contemplates  the  sale 
of  the  property  and  the  winding  up  of  the  business ;  and 
the  power  given  to  the  trustee  to  carry  on  the  trade  was 
evidently  intended  to  be  merely  subsidiary  to  the  winding 
up  of  the  concern." 

The  deed  now  in  question  is  certainly  not  preferential, 
but  it  authorizes  the  trustee  to  advance  money  and  to 
renew  the  stock,  and  the  effect  of  that  may  be,  in  a  case 
where  the  estate  is  of  such  trifling  value,  to  place  it  in  his 
power  to  hinder,  delay,  and  defeat  creditors. 

I  cannot,  however,  help  feeling  that  this  construction  is 
a  somewhat  strict  one,  and  might  in  other  circumstances 
work  injustice. 

On  the  whole,  gravely  doabting,  and  therefore  affirming 
the  judgment  under  review,  I  agree  that  the  deed  is,  per- 
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haps,  one  to  which  creditors  could  not  reasonably  be 
expected  to  become  parties,  or  to  submit  to. 

With  regard  to  the  proper  construction  and  effect  of  the 
Act,  K  S.  O.  ch.  118,  sec.  2,  (22  Vic.  ch.  96,  sec.  18,)  it  may 
be  observed  that  the  opinion  expressed  by  the  late  Esten, 
Y.  C,  in  Metcalf  v.  Reefer,  8  Gr.  392,  is  that  which  was 
afterwards  adopted  by  the  Court  of  Common  Pleas  in 
Gottwalls  V.  MulhoUand,  15  C.  P.,  62  and  by  the  Court  of 
Appeal  in  the  same  case,  3  E.  &  A.  194,  namely,  that  our 
Act  did  not  alter  the  law,  except  as  to  preferential  assign- 
ments, and  that  except  as  to  the  provisions  against  prefer- 
ring one  creditor  to  another,  it  was  substantially  the  same 
as  the  13  Eliz,  ch.  5. 

Therefore,  where  an  assignment  is  not  open  to  the 
objection  that  it  confers  a  preference  on  a  creditor  or  a 
class  of  creditors  not  already  preferred  as  holders  of  a 
lien  or  charge  on  the  property  assigned,  the  Question 
must  always  be  whether  from  the  surrounding  circum- 
stances, or  the  terms  of  the  deed  itself,  it  appears  to  have 
been  made  with  intent  to  defeat  or  delay  creditors  ;  and  if 
the  terms  are  such  as  before  the  Act  such  intent  would 
not  have  been  inferred  from,  the  Act  will  not  invalidate 
the  deed.  In  other  words,  a  deed  which  would  have  been 
valid  before  the  Act  will  still  be  valid  if  no  creditor  is 
preferred  thereby. 

'  To  that  extent  therefore,  and  within  those  limits,  a 
debtor  may  "  dictate  terms "  to  his  creditors.  Nor  is  it 
unreasonable  that  he  should  be  permitted  to  do  so.  He 
cannot,  it  is  said,  stipulate  for  a  release,  and  therefore  an 
intent  to  defeat  or  delay  creditors  should  not  be  imputed 
to  him  if,  in  divesting  himself  of  the  whole  of  his  property 
for  their  benefit,  he  imposes  terms  which  may  secure  its 
being  disposed  of  to  the  best  advantage.  There  is  no  case 
which  decides  that  he  may  not  honestly  do  this,  or  that  an 
assiofnment  to  be  valid  must  be  no  more  than  a  naked 
transfer  in  trust  to  sell  and  divide  the  proceeds  among 
creditors  ratably. 

In  Squire  v.  Watt,  29  U.  C.  R.  328,  and  Gottwalls  v. 
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Mulholland,  supra,  we  have  examples  of  how  a  debtor 
may,  by  a  bond  fide  sale  of  his  property  for  the  purpose 
of  paying  his  debts,  effectually  hinder  and  delay  his 
creditors,  or  compel  them  to  accept  his  own  terms. 

A  disposition  to  deal  justly  with  them,  which  is  evi- 
denced by  assigning  all  his  property  for  their  benefit,  ought 
not  to  be  restrained  by  the  knowledge  that  if  he  does  so 
he  will  have  no  voice  in  its  management,  or  right  to 
prevent  it  from  being  sacrificed,  and  that  he  will  be  no 
better  off"  than  if  he  had  left  it  to  be  scrambled  for  on 
executions,  ov  had  dishonestly  preferred  a  creditor  by  some 
of  the  means  which  the  law  still  permits  him  to  adopt. 

I  refer  also  to  Burritt  v.  Robertson,  18  U.  C.  E..  555  ; 
Darling  v.  Mclntijre,  19  U.  C.  K.  154  ;  Feehan  v.  Lee,  10  C.  P 
385  ;  Bank  of  Toronto  v.  Eccles,  10  C.  P.  282,  in  appeal  2  E. 
&;  A.  53.  This  case  was  on  an  assignment  made  l)efore 
22  Vic.  ch.  96.  I  refer  to  it  for  the  discussion  it  contains 
upon  Cox  V.  Hickman,  in  H.L.,  9  C.  B.  N.  S.  47,  and  the 
principle  on  which  the  Court  acted  in  Owen  v.  Body,  5  A. 
&  E  28.   Mills  V.  Kerr,  32  C.  P.  68. 

We  cannot  however  treat  such  cases  as  Bailey  v.  Boiuen, 
L.  K  3  Q.  B.  133;  and  Bateson  v.  Gosling,  L.  R.  7  C.  P. 
9,  as  safe  guides  in  determining  what  conditions  may  be 
imposed  by  a  debtor  on  his  creditors  consistently  with  our 
Act.  These  and  other  cases  arising  upon  creditor's  deeds 
made  under  sees.  192  and  194  of  the  Imperial  Bankruptcy 
Act,  1861,  depend  upon  other  considerations  than  those 
involved  in  the  question  whether  the  deeds  would  be 
avoided  under  the  Statute-  of  Elizabeth.  Such  deeds  to  be 
binding  on  all  creditors  must  have  been  assented  to  by  a 
three-fourths  majority  of  the  creditors,  and  must  have 
been  made  in  relation  to  the  "  debts  and  liabilities  of  the 
debtor  and  his  release  therefrom,  or  to  the  distribution, 
inspection,  management,  and  winding  up  of  his  estate." 
It  is  evident  that  a  deed  of  this  description  might,  in 
many  cases,  properly  contain  provisions  which  would 
be  fatal  to  its  validity  under  the  Statute  of  Elizabeth, 

For  other  illustrations  of  the  principles  on  which  such 
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deeds  are  construed,  see  Johnson  v.  Barratt,  L.  R.  1  Ex.- 
65,  and  Latham  v.  Lafone^  L.  R.  2  Ex.  115. 
I  think  the  motion  must  be  refused. 

Wilson,  J. — I  think  there  is  nothing  in  the  assignment 
.  to  which  the  creditors  could  possibly  object.  The  condition 
as  to  carrying  on  the  business  is,  as  it  is  declared,  for  the 
express  purpose  of  winding  it  up. 

It  was  disputed  for  a  considerable  time  whether  such 
a  deed  did  or  did  not  make  the  creditors  who  assented  to 
it  partners  in  the  business  while  it  was  carried  on.  But 
the  decision  in  the  House  of  Lords  in  Cox  v.  Hickman,  9 
C.  B.  N.  S.  47,  finally  settled  the  question,  that  such  a  pro- 
vision did  not  make  the  assenting  parties  to  it  partners  in 
the  business.  The  objection  to  the  clause  was,  that  it  was 
an  unreasonable  provision  because  it  had  the  effect  of 
creating  a  partnership,  and  therefore  non-assenting  credi- 
tors to  it  were  not  bound  by  it.  The  deed  in  that  case 
was  made  under  the  Imperial  Act  24  &  25  Yic.  ch.  134,  sec. 
192.  That  section  applied  to  every  deed  or  instrument 
made  between  a  debtor  and  his  creditors,  or  any  of  them, 
or  a  trustee  on  their  behalf,  relating  to  the  debts  or  liabili- 
ties of  the  debtor,  and  his  release  therefrom,  or  to  the  dis- 
tribution, inspection,  management,  and  winding  up  of  his 
estate,  or  any  of  such  matters,  which  it  declared  should  be 
as  valid  and  effectual  and  binding  on  all  the  creditors  of 
such  debtor  as  if  they  were  parties  to  and  had  duly  exe- 
cuted the  same,  provided  certain  conditions  were  observed. 
And  under  it,  it  has  been  decided  that  it  is  not  an  objection 
to  a  deed  of  inspection  that  the  deed  authorized  the 
inspectors  to  require  the  debtor  to  enter  into  or  undertake 
any  new  contract  in  the  way  of  his  trade  or  business  which 
the  creditors  might  think  would  be  likely  to  be  for  the 
benefit  of  the  creditors.  The  deed  was  construed  "  as  merely 
authorizing  the  inspectors  to  require  the  debtor  to  enter 
into  new  contracts  for  the  purpose  of  thereby  better  man- 
aging, realizing,  and  winding  up  his  estate,  and  the 
advances  of  money  authorized  to  be  made  by  the  inspectors 
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to  the  debtor  is  confined  to  the  enabling  him  to  carry  on 
such  contracts  as  shall  have  been  by  them  required  to  have 
been  entered  into  for  the  benefit  of  the  creditors:"  Bailey 
V.  Boiucn,  L.  R.  3  Q.  B.  133. 

And  in  Bateson  v.  Gosling,  L.  R  7  C.  P.  9,  at  p.  17, 
Keating,  J.,  said  :  "  I  cannot,  however,  agree  *  *  that  the 
mere  fact  of  the  trustees  being  empowered  to  carry  on  the 
trade,  where  it  is  no  part  of  the  deed  that  the  business  is 
to  be  for  ever  theirs,  but  there  is  a  resulting  trust  as  to  the 
surplus  (if  any)  in  favour  of  the  debtor,  takes  the  case  out 
of  the  rule  laid  down  by  all  the  authorities.  It  is,  in  truth, 
merely  another  mode  of  realizing  the  property  for  the 
benefit  of  the  creditors." 

These  decisions  introduce  no  new  rule  since  the  Imperial 
Act  was  passed  from  that  which  prevailed  before  it. 

The  last  case,  in  the  expression,  "  the  rule  laid  down  by 
all  the  authorities,"  refers  as  well  to  decisions  pronounced 
before  as  since  the  passing  of  that  Act.  The  two  following 
'cases  were  determined  before  the  passing  of  the  Act. 

In  Janes  v.  Whithread,  11  C.  B.  406,  the  trader  assigned 
all  his  property  and  effects  to  a  trustee,  for  the  benefit  of 
creditors. 

The  Court  held,  first,  the  deed  was  not  void,  either  at 
common  law  or  by  the  13  Eliz.  ch.  5,  although  it  con- 
tained a  clause  empowering  the  trustee  to  employ  the 
grantor  or  any  other  person  or  persons  in  winding  up  the 
affairs  of  the  grantor,  and  in  collecting  and  getting  in  his 
estate  and  effects,  and  in  carrying  on  his  trade,  if  thought 
expedient  by  him,  as  it  appeared  from  the  whole  scope  of 
the  deed  that  the  carrying  on  of  the  trade  was  merely 
subsidiary  to  the  general  purpose  of  sale  and  distribution. 
And  Williams,  J.,  said,  at  p.  410,  that  notwithstanding 
Oiuen  V.  Body,  5  A.  &  E.  28.  it  is  usual  to  insert  such  a 
clause  in  all  deeds  of  this  sort." 

And  in  Coates  v.  Williams,  7  Ex.  205,  the  deed  pro- 
vided that  creditors  not  signing  within  three  months 
should  be  excluded :  that  the  trustees  might  make  the 
debtor  such  allowance,  or  return  to  him  such  part  of  his 
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household  furniture  or  effects,  not  exceeding  £20,  as  they 
might  deem  expedient,  and  also  might  employ  the  debtor 
or  any  other  person  or  persons  in  winding  up  the  affairs  of 
the  debtor,  and  in  collecting  and  getting  in  his  estate  and 
effects,  and  in  carrying  on  his  trade,  if  thought  expedient 
•by  them,  and  allow  to  the  debtor  or  any  other  person 
or  persons  so  employed  out  of  the  trust  estate  such  sums 
as  to  the  trustees  shall  seem  proper. 

It  was  contended  that  the  clause  as  to  carrying  on  the 
business  to  ^the  exclusion  of  the  creditors  who  did  not 
execute  the  deed,  made  it  void  according  to  Owen  v.  Body, 
5  A.  &  E.  28. 

At  the  trial  Martin,  B.,  it  is  reported,  distinguished  that 
case  from  the  present,  because  in  that  case  one  of  the 
objects  was  to  carry  on  the  business  with  a  view  to  future 
.profits ;  and  he  said  that  the  deed  in  this  case  was  in  the 
common  form,  and  might  be  purchased  in  a  stereotyped 
form  at  almost  any  stationer's  shop.  The  Court  refused  a 
rule. 

In  Troiuer  on  the  Law  of  Debtor  and  Creditor,  251  et  seq., 
it  is  stated,  and  the  fact  is  well  known  not  only  to  lawyers 
but  to  business  people,  that  independently  of  any  statute  the 
different  modes  by  which  a  debtor  in  difficulty  arranged 
with  his  creditors  was  by  making  a  deed  of  assignment  of 
his  estate  for  their  benefit,  or  by  making  a  deed  of  inspec- 
tion by  which  the  debtor  was  allowed  to  retain  the 
management  of  his  })roperty,  but  placing  it  under  the 
control  of  inspectors  appointed  by  the  creditors,  or  by 
procuring  from  the  creditors  a  letter  of  license  by  which 
he  retained  the  possession  of  his  property  and  the  control 
of  it  also,  and  by  which  the  creditors  engaged  not  to  sue 
him  for  a  certain  specified  time. 

It  is  impossible,  in  my  opinion,  to  say  upon  the  authority 
of  any  decided  case,  or  upon  any  principle  of  general  law, 
that  a  deed  of  assignment  made  for  the  benefit  of  creditors 
is  void  because  it  provides  that  the  business  of  the  debtor 
may  be  carried  on  for  the  purpose  of  winding  it  up.  It 
seems  to  be  the  most  reasonable  of  conditions.    It  does 
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not  follow  that  the  business  must,  under  all  circumstances, 
be  carried  on.  The  provision  is  for  the  benefit  of  the 
creditors,  and  if  the  carrying  of  it  on  is  found  to  be  an 
injury  and  a  loss  to  them,  it  can  be  stopped,  but  to  say 
that  it  shall  not  be  carried  on,  however  beneficial  it 
may  be  to  them,  for  the  mere  purpose  of  winding  it 
up  to  the  most  advantage,  and  that  it  must  be  closed 
immediately  on  the  execution  of  the  deed  however  disas- 
trous it  may  be  to  the  creditors,  is  to  lay  down  as  a  rule 
of  law  that  which,  in  my  opinion,  is  opposed  to  the  plainest 
principles  of  law  and  justice.  It  is  to  declare  that  the 
creditors  shall  not  determine  what  measures  they  conceive 
to  be  the  best  for  their  own  interest.  It  is  to  declare  they 
do  not  know  what  the  principles  of  business  are,  that  they 
do  not  know  what  their  own  interest  is. 

If  a  merchant  fail  why  is  it  unreasonable  that  his 
creditors,  or  the  trustees  for  them,  should  close  up  the 
business  by  selling  the  goods  over  the  counter,  if  that  is 
the  most  profitable  way  of  disposing  of  them  ?  Why  must 
they  be  sent  to  an  auction  room,  and  sacrificed  ? 

If  a  contractor  of  a  railway  or  other  large  work  fail,  is 
it  unreasonable  to  require  he  shall  finish  the  contract  if 
by  doing  so  in  a  reasonable  time  he  can  pay  twice  as  large 
a  dividend  as  he  is  able  to  do  just  at  the  time  of  his  assign- 
ment ;  and  if  the  carrying  of  ^it  through  do  not  throw  upon 
the  estate  any  unreasonable  burden,  if  it  be  in  fact  the 
best  thing  to  be  done  ? 

Many  other  cases  may  be  put  to  the  like  effect. 

The  judgment  will  be,  as  my  brothers  agree,  that  the 
motion  be  dismissed,  w^ith  costs. 

Motion  dismissed. 
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MEMOKANDA. 

During  Trinity  Term  the  following  gentlemen  were 
called  to  the  Bar  :— 

John  Donald  Cameron,  Charles  Walker  Oliver, 
John  Campbel  Ferrie  Bown,  Charles  Joseph  Leonard, 
Ernest  Edward  Kittson,  Victor  Alexander  Kobertson, 
LoFTUS  Edwin  Dancy,  J.  Hamilton  Ingersoll,  Henry 
•Walter  Hall,  Robert  Abercombie  Pringle,  John 
Calvin  Alguire,  Frederick  Augustus  Knapp,  John  A. 
Eobinson,  James  Martin  Ashton. 

During  Michaelmas  Term  the  following  gentlemen  were 
called  to  the  Bar  :— 

Alfred  Henry  Clarke,  Joseph  A.  Culham,  Alex- 
ander Armstrong  Hughson,  Charles  Edward  Jones, 
Edward  Robert  Cameron,  Frederick  W.  A.  G.  Haul- 
tain,  George  Benjamin  Douglas,  James  William 
Elliott,  John  McSweyn,  James  Pitt  Maybee,  W.  R, 
Cavell,  Henry  Bogart  Dean,  Frederick  E.  Reddick, 
John  Christie,  Thomas  P.  Coffee,  William  Reginald 
Armstrong. 
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Anderson  v.  Worters  et  al. 

Churchivardens — Liability  as  corporation —Free  church— Ghu7xh 
Temporalities  Act — 3  Vic.  ch.  74. 

Under  the  Church  Temporalities  Act,  3  Vic.  74,  sees.  2,  3,  6,  a  vestry 
capable  of  electing  churchwardens,  forming  a  corporation  under  the 
Act,  so  as  to  be  capable  as  such  of  suing  or  being  sued,  must  be  com- 
posed of  persons  holding  pews  in  the  church  by  purchase  or  lease,  or 
holding  sittings  therein  by  lease  from  the  churchwardens. 

The  churchwardens  of  a  church  where  the  sittings  were  wholly  free,  were 
therefore  held  not  liable  on  a  contract  made  by  their  predecessors  for 
building  the  church. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendants,  the  present  churchwardens  of  St.  Matthew's 
Church,  of  the  communion  of  the  Church  of  England  and 
Ireland,  in  the  mission  of  Leslieville,  diocese  of  Toronto,  as 
successors  of  the  former  churchwardens,  for  work  and  labor 
performed  by  the  plaintiff  in  building  the  said  church 
under  a  contract  made  between  the  plaintiff  and  the  former 
churchwardens  of  the  said  church  in  the  year  1875. 

The  defendants  set  up  as  a  defence  to  the  action  that 
the  sittings  in  the  said  church  were  free,  and  that  the  Church 
Temporalities  Act,  8  Vic.  ch.  74,  does  not  apply  to  such 
church  and  therefore  the  churchwardens  were  not  a  cor- 
poration under  the  said  Act,  so  as  to  make  their  successors 
liable. 

To  this  defence  the  plaintiff  demurred. 

J.  A.  Worrell,  for  the  plaintiff. 
Delamere,  for  the  defendants. 
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December,  29,  1882,  Cameron,  J. — The  question  pre- 
sented by  the  demurrer  in  this  case  is,  can  the  defen- 
dants, who  are  the  present' churchwardens  of  St.  Matthew's 
Church,  of  the  communion  of  the  Church  of  England  and 
Ireland,  in  the  mission  of  Leslieville,  diocese  of  Toronto, 
which  is  a  church  in  which  the  sittings  are  wholly  free, 
be  sued  as  successors  of  former  churchwardens,  who  made 
a  contract  for  the  building  of  the  church  in  the  year  1875 
with  the  plaintiff,  for  the  work  done  under  such  contract. 

The  contention  of  the  defendants  is,  that  they  cannot. 
They  are  not  a  corporation  under  the  Church  Temporalities 
Act,  3  Vic.  ch.  74,  and  it  is  only  under  that  Act  that  they 
are  or  have  any  rights  or  obligations  as  a  corporation. 

In  Maynard  v.  Gamble,  13  C.  P.  56,  and  467,  it  was  held, 
that  w^here  there  were  pews  held  by  members  of  the  church 
by  right  of  purchase  or  lease,  the  churchwardens  for  the 
•time  being  could  be  sued  and  held  liable  on  account  of 
debts  contracted  by  their  predecessors  in  office.  But  it 
seems  quite  clear  under  sees.  2,  3  and  5  of  3  Vic.  ch. 
74,  a  vestry  capable  of  electing  churchwardens  forming 
or  constituting  a  corporation  under  the  Act  must  be  com- 
posed of  the  persons  holding  pews  in  the  church  by  pur- 
chase or  lease,  or  persons  holding  sittings  therein  by  the 
same  being  let  to  them  by  the  churchwardens  ;  and  it  fol- 
lows, if  there  are  no  holders  of  pews  or  sittings  in  the  church, 
there  is  no  electorate  who  can,  by  appointing  churchwar- 
dens, vest  in  them  the  right  of  suing  or  being  sued  under 
section  6  of  the  Act  as  a  corporation.- 

I  am  of  opinion,  therefore,  that  the  plea  of  the  defen- 
dants, setting  up  the  fact  that  the  church  is  a  free  church, 
is  a  good  defence,  and  the  demurrer  of  the  plaintiff  thereto 
must  be  overruled,  and  judgment  entered  thereon  for  the 
defendants,  with  costs. 


Judgment  for  defendants. 


SPEARS  V.  MILLER. 


661 


Spears  v.  Miller. 

Estate  for  life— Demise  and  let. 

The  word  "demise"  is  aii  effective  word  to  convey  an  estate  of  free- 
hold, and  is  of  like  import  with,  and  equivalent  to  the  word 
"grant." 

An  estate  for  life  was  therefore  held  to  be  validly  created  by  the  words 
"demise  and  lease"  to  E.  M.  for  life;  and  livery  of  seisin  was  held 
unnecessary. 

This  was  an  action  tried  before  Armour,  J.,  without  a 
iury,  at  Toronto,  at  the  Fall  Assizes  of  1882. 

The  question  was,  whether,  under  a  certain  indenture, 
dated  the  1st  day  of  February,  1879,  which  is  set  out  in 
the  judgment,  a  life  estate  was  created  in  the  defendant, 
Elizabeth  Miller. 

McMichael,  Q.  C,  for  the  plaintiff. 
J.  E.  Rose,  Q.  C,  for  the  defendant. 

December,  29,  1882.  Armour,  J. — The  questions,, 
and  the  only  questions  in  controversy  in  this  suit,  arise  upon 
the  following  instrument : 

"This  indenture  made  in  duplicate  the  1st  day  of  Feb 
ruary,  1879  between  Thomas  Rear,  yeoman,  of  the  town- 
ship of  East  Gwillimbury,  in  the  county  of  York,  and 
Province  of  Ontario,  and  Elizabeth  Miller,  wife  of  John 
Albert  Miller,  and  daughter  of  the  said  Thomas  Rear,  wit- 
nesseth  that  the  said  Thomas  Rear,  in  consideration  of  the 
natural  love  and  affection  which  he  hath,  and  bearing  unto 
the  said  Elizabeth  Miller,  doth  demise  and  lease  unto  the 
said  Elizabeth  Miller  her  assigns  for  and  during  the  term  of 
the  natural  life  of  the  said  Elizabeth  Miller,  all  that  certain 
parcel  or  tract  of  land  and  premises  at  present  occupied  by 
her,  and  may  be  better  known  and  described  as  situate, 
lying,  and  being  part  of  lot  number  twelve,  in  the  eighth 
concession  of  the  township  of  East  Gwillimbury,  county  of 
York  and  Province  of  Ontario,  and  containing  fifty  acres  of 
land,  be  the  same  more  or  less,  together  with  all  the  houses, 
barns  and  outhouses,  stables,"  &c.,  "  thereupon  erected,  with 
all  ways,  paths,  passages,  water,  watercourses,  privileges, 
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advantages  and  appurtenances  whatsoever,  to  the  same  pre- 
mises belonging,  or  in  anywise  appertaining.  To  have  and  to 
hold  the  said  parcel  or  tract  of  land,  dwelling  house,  build- 
ings and  premises  hereby  demised,  unto  the  said  Elizabeth 
Miller  and  her  assigns  from  the  day  of  the  date  of  these  pres- 
ents for  and  during  and  until  the  full  end  and  term  of  her 
natural  life." 

It  was  objected  that  this  instrument  was  of  no  validity 
to  create  an  estate  for  life  in  Elizabeth  Miller,  because  (1) 
the  words  "demise"  and  "lease"  were  not  equivalent  to 
"grant,"  and  would  not  create  a  freehold;  and  (2)  that  there 
was  no  livery  of  seisin. 

Wilmot  v.  Larabee,  7  C.  P.  407,  was  cited  in  support  of 
the  objections.  Hall  v.  Hall,  15  U.  C.  R.  637  might  have 
been  cited  against  them. 

In  the  former  no  reference  whatever  is  made  to  the 
statute  14  &  15  Vic.  eh.  7,  sec.  2;  and  in  the  latter  no 
objection  was  taken  to  the  want  of  livery  of  seisin. 

In  Stephens  Commentaries,  7th  ed.,  vol.  1,  p.  509,  in  treat- 
ing of  feoffments,  the  learned  editor  says :  "By  feoffinent,  not 
only  a  fee  simple  may  be  conveyed,  but  an  estate  tail  or  an 
estate  for  life  *  But  the  term  'feoffment'  is  considered 
as  importing  more  properly  a  conveyance  of  the  fee ;  while 
the  conveyance  of  an  estate  tail  is  more  technically  called 
a  gift;  that  of  an  estate  for  life,  a  demise  or  lease." 

The  appropriate  words  in  a  lease  for  life  or  for  years  are 
■^'demisi  concessi  et  adftrmam  tradidi"  demise,  grant,  and 
to  farm  let ;  and,  according  to  Sir  Edward  Coke,  the  word 
dedi  is  equally  effective :  Co.  Litt  301  h. 

The  appropriate  words  for  such  things  as  lay  in  grant 
before  the  passing  of  the  Act  14  &  15  Vic.  ch.  7  were  dedi  et 
concessi  "  give  and  grant."  Other  words,  however,  of  a  like 
import  might  have  been  effectually  used  instead  of  them, 
and  since  that  Act  all  comporeal  tenements  and  heredi- 
taments can  be  conveyed  by  the  words  d^di  et  concessi 
"give  and  grant,"  or  by  other  w^ords  of  a  like  import. 

In  Coke's  Commentary  upon  the  statute  of  Westm. 
.second  ch.  48,  upon  the  words  •"  ratione  dimissionis,"  "  by 
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reason  of  a  lease"  used  therein,  Sir  Edward  Coke  says  : 
"  Here,  as  in  many  other  places  "  demise"  is  applied  to  an 
estate  either  in  fee  simple.,  fee  tail,  or  for  term  of  life,  and 
so  commonly  it  is  taken  in  many  writs."  2  Inst.  483  ; 
Tomliiis  Law  Dictionary  "  Demise";  Bacon's  Ab.,  Leases, 
K;  Abbott's  Law  Dictionary  "Demise." 

I  think  the  word  "  demise"  is  an  effective  w^ord  to  convey 
an  estate  of  freehold,  and  that  it  is  of  like  import  with  and 
equivalent  to  the  word  "  grant,"  and  that  the  instrument 
in  question  created  and  conveyed  an  estate  for  life  in  the 
land  mentioned  in  it  to  Elizabeth  Miller. 

It  seems  odd  that  the  word  "  demise"  should  be  effective 
to  convey  an  estate  of  freehold,  and  that  the  word 
"  remise"  should  not  be.  See  Cameron  v.  Gunn,  25  U.  C. 
R  77;  Acre  v.  Livingstone,  29  U.  C.  R.  282.  These  cases 
with  whatever  subtlety  they  may  have  been  attempted 
to  be  distinguished  from  JSHcholson  v.  Dillahougk,  21  U. 
C.  K.  591,  w^ere  practically  not  distinguishable  from  it. 

Were  I  driven  to  it  I  would  certainly  follow  the  latter 
case  in  preference  to  the  two  former,  and  I  entirely  agree 
in  the  judgment  of  the  dissenting  Judge  in  Acre  v.  Living- 
stone, 26  U.  C.  R.  282. 

The  plaintiff  will  be  entitled  to  a  declaration  and  decree 
in  his  favour,  with  full  costs  of  suit. 

If  the  parties  differ  about  the  form  of  the  decree,  I  will 
settle  it. 

Judgment  accordingly. 


664 


COMMON  PLEAS  DIVISION,  1882. 


RULES  OF  THE  SUPREME  COURT  OF  JUDICATURE 
FOR  ONTARIO. 

The  following  Rules  or  Orders  were  adopted  by  the  Supreme 
Court : 

Wednesday^  14th  June,  1882. 

1.  It  is  ordered  that  in  the  County  Courts  there  shall  be  the 
following  vacations  : 

The  long  vacation  is  to  commence  on  the  first  day  of  July  and 
to  terminate  on  the  first  day  of  September  in  each  year. 

2.  The  Christmas  vacation  is  to  commence  on  the  twenty -fourth 
day  of  December  in  each  year  and  to  terminate  on  the  sixth  day 
of  the  following  January. 

3.  The  days  of  the  commencement  and  termination  of  each 
vacation  shall  be  included  in  and  reckoned  part  of  the  vacation. 

4.  Nothing  herein  contained  shall  interfere  with  the  statutory 
sittings  of  the  said  Courts  during  -any  of  such  periods. 

5.  During  such  vacations,  except  as  aforesaid,  the  ofiice  of  the 
Clerk  of  the  County  Court  shall  be  kept  open  from  ten  o'clock 
in  the  morning  until  noon. 

Tuesday,  27th  June,  1882. 
Every  County  Court  clerk  shall  keep  his  office  open  for  the 
transaction  of  business  on  every  day  except  on  holidays,  and 
(except  as  hereinafter  provided)  from  the  hour  of  ten  in  the  fore- 
noon to  the  hour  of  three  in  the  afternoon.  On  and  between 
the  first  day  of  July  and  the  first  day  of  September,  and  on 
and  between  the  twenty-fourth  day  of  December  and  the  sixth 
day  of  January,  every  such  clerk  shall  keep  his  office  open  for 
the  transaction  of  business  from  ten  in  the  forenoon  until  noon, 
and  during  the  statutory  sittings  of  the  Court  such  clerk  shall 
keep  his  office  open  as  aforesaid  on  and  between  the  said  dates 
until  four  in  the  afternoon. 

Friday,  15th  December,  1882. 
It  is  ordered  that  the  officers  of  the  High  Court  of  Justice  and 
of  the  Divisions  thereof,  and  of  the  Court  of  Appeal  shall  be  kept 
open  during  the  long  and  Christmas  vacations  from  ten  of  the 
clock  in  the  forenoon  until  twelve  o'clock  noon. 
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Saturday,  3rd  February,  1883. 

It  is  ordered  that  except  during  vacations,  and  excepting  Sun- 
days, Christmas  Day,  Good  Friday,  Easter  Monday,  New  Year's 
Day,  the  birth-day  of  the  Sovei-eign,  and  any  day  appointed  by 
general  proclamation  for  a  general  fast  or  thanksgiving,  the  offices 
of  the  Court  shall  be  kept  open  from  ten  A.  M.  till  four  P.  M. 
during  the  sittings  of  the  Divisional  Court ;  and  at  other  times 
from  ten  A.  M.  till  three  P.M. 
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ACCIDENT. 

See   Railways    and  Railway 

OOMPANIES,  2. 


ACCOUNTANT. 

Moneys,  securities,  (kc,  veiited  m.] 
— See  Rules  of  Court, 


ACQUIESCENCE. 
See  Appeal,  1 — Ways,  2, 


ACTION. 
Cause  of.] — See  Judgment. 

Chose  in.] — See  Chose  in  Action. 

Dismissal  of.] — See  Practice. 

Release  of.] — See  Release. 

ADMINISTRATION  OF  JUS- 
TICE ACT. 

Sec.  8.] — See  Insurance,  1. 


AFFIDAVIT. 

Bona  fides.] — See  Bills  of  Sale 
AND  Chattel  Mortgages,  2. 


AGREEMENT. 
See  Contract. 


ALDERMAN. 

Election  of  ] —  See  Municipal 
Law,  1. 


AMENDMENT. 

Adding  parties.] —  See  Fraud 
AND  Misrepresentation. — Parties. 

Of  rules.] — See  Rules  of  Court. 

See  Malicious  Prosecution. 

APPEAL. 

1.  Rule  nisi — Disposal  of- — Court 
of  Appeal — Power  to  direct  recon- 
sideration of  rule — R.  S.  0.  ch.  38, 
sec.  23'] — In  an  action  for  negligence 
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in  cot  keeping  a  county  road  in 
repair,  the  jury  found  for  the  plain- 
tiff. A  rule  nisi  having  been  subse- 
quently obtained  to  enter  a  nonsuit,' 
or  for  a  new  trial,  the  Court  of  C.  P. 
made  it  absolute  to  enter  a  nonsuit. 
On  appeal  the  Court  allowed  the  ap- 
peal, but  made  no  order  as  to  that  por- 
tion of  the  rule  nisi  in  which  a  new 
trial  was  asked,  leaving  it  to  be  dis- 
posed of  by  the  Court  of  C.  P. 

Held,  that  the  rule  nisi  was  com- 
pletely and  finally  disposed  of,  so  far 
as  the  Court  of  C.  P.  was  concerned, 
by  the  rule  to  enter  a  nonsuit,  which 
the  defendants,  by  taking  it  without 
asking  for  any  reservation  so  far 
as  regarded  the  new  trial,  had 
acquiesced  in. 

Held,  also,  Wilson,  C.  J.,  dissent- 
ing, that  the  Court  of  Appeal  have 
no  power,  under  sec.  23  of  the  Court 
of  Appeal  Act,  K.  S.  O.  ch.  88,  to 
direct  the  Court  of  C.  P.  to  reopen 
the  rule  or  reconsider  the  question 
whether,  in  their  discretion,  a  new 
trial  should  be  granted.  Walton  v. 
Corporation  of  York,  35. 

2.  Money  paid  into  Court  as  secur- 
ity on  appeal — Dismissal  of  appeal  hy 
Court  of  Appeal  and  Supreme  Court 
— Payment  out  of  money  on  judge^s 
order — A  llowance  of  appeal  hy  Privy 
Council — Recovery  hack  of  money.'] — 
On  appeal  to  the  Court  of  Appeal 
from  the  judgment  of  the  Court  of 
Q.  B.  in  favour  of  one  P.  against  the 
Citizens'  Ins.  Co.,  the  company  paid 
into  Court  a  sum  of  money  as  secur- 
ity for  the  amount  of  the  judgment, 
as  well  as  for  interest  and  costs,  and 
also  for  the  costs  of  the  appeal. 
The  appeal  was  dismissed  with  costs, 
and  the  company  then  appealed  to 
the  Supreme  Court  and  paid  a  further 
sum  into  Court  as  security  for  the 
costs  of  such  appeal.    The  Supreme 


Court  dismissed  the  appeal  with  costs. 
A  J udge's  order  was  then  obtained, 
under  which  the  moneys  were  paid 
out  of  Court  to  G.  and  M.,  to  whom 
P.  had  assigned  them.  The  company 
afterwards  appealed  to  the  Privy 
Council,  when  the  appeal  was  allowed 
and  the  judgment  of  the  Supreme 
Court  reversed.  On  an  action 
brought  therefor. 

Held,  by  Hagarty,  C.  J.,  that  the 
company  were  entitled  to  recover 
back  the  moneys  so  paid  out  of  Court 
on  the  Judge's  order  for  principal 
and  interest,  with  interest  thereon 
from  that  payment  at  six  per  cent ; 
and  also  all  sums  paid  for  costs,  but 
without  interest.  Citizens  Ins.  Co. 
V.  Parsons  et  al.,  492. 

C ourt  equally  divided — Judgment. 
—  See  Courts. 

To  Divisional  Court.  ] —  See 
Release. 

See  EuLES  of  Court. 


ARBITRATION  AND 
AWARD. 

Arhitrator — Exceeding  authority 
— Costs — Evidence  taken  in  ab- 
sence of  party. '\  —  A  submission 
to  arbitration  recited  that  a  contro- 
versy existed  between  A.  W., 
J.  W.,  and  M.  in  relation  to  the 
amounts  due  and  paid  on  a  certain 
mortgage  made  by  M.  to  a  loaning 
company,  and  as  to  the  proportion 
of  said  mortgage  paid  by  the  said 
parties  to  the  company,  and  sub- 
mitted this  controversy  to  the 
arbitrators ;  and  the  parties  coven- 
anted with  each  other  to  ob- 
serve the  award.  The  arbitrators 
awarded  that  M.  had  paid  the  com- 
pany the  amount  he  agreed  with  A. 
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W.  to  pay  on  the  mortgage,  and  had 
overpaid  his  proportion  by  $627,  in 
which  sum  A,  W.  was  indebted  to 
him  ;  and  that  A.W.  should  pay 
that  sum  to  him  on  or  before  the  1st 
of  June,  1882  ;  and  shoukl  also  pay 
the  costs  of  reference — viz.,  $35. 
Nothing  was  said  about  J.  W. 

Held,  by  Osler,  J.,  (1)  That  the 
arbitrators  had  not  exceeded  their 
powers  in  directing  payment  by  A, 
W.  ;  (2)  That  the  award  was  not 
bad  for  omitting  to  mention  J.  W. , 
this  being  equivalent  to  an  award 
that  there  was  nothing  due  by  him. 

Held,  that  the  finding  as  to  costs 
was  unauthorized,  but  was  severable 
from  the  rest  of  the  award  : 

But,  Held,  that  the  award  was 
bad  and  must  be  set  aside,  as  it  ap- 
peared that  the  arbitrators  had  re- 
ceived the  evidence  of  one  of  the 
parties  in  the  absence  of  the  others, 
and,  after  the  arbitration  was  sup- 
posed to  be  closed.  Whitley  et  al.  v. 
Mac2Iahon,  453. 


ASSESSMENT. 

See  Assessment  and  Taxes — In- 
surance, 2. 


ASSESSMENT  AND  TAXES 

Sale  of  land  for  taxes — Assessment 
— Illegality — Payment  —  Township 
clerk — Right  to  purchase — Notice'] — 
Ejectment  under  a  tax  deed  by  the 
assignee  of  the  purchaser,  who  was 
the  township  clerk.  The  sale  was 
for  the  taxes  alleged  to  be  due  for 
the  years  1871  and  1872.  In  the 
assessment  roll  for  1871  the  land 
was  described  as  the  "  S.  pt.  12,  53 
acres;  "  and  for  1872  as  "S.E.  pt. 
12,  53  acres  ;  "  and  it  appeared  that 


the  land,  whether  taken  as  the  south 
or  south-east  part,  included  portions 
of  the  lot  owned  respectively  by  F. 
and  C,  and  on  which  they  had  paid 
their  taxes  ;  and  also  certain  lots 
of  a  village  laid  out  on  part  of  12. 

Held,  that  the  plaintiff's  title 
failed  ;  for  that  the  assessment  was 
illegal. 

Per  Wilson,  C.  J.,  also  that  the 
evidence,  set  out  in  the  case,  shewed 
that  the  defendant  had,  as  between 
himself  and  the  municipality,  paid 
the  taxes  upon  his  part  of  the  lot. 

Held,  also,  that  the  defect  was  not 
cured  by  sec.  155  of  the  Assessment 
Act  of  1868,  32  Yic.  ch.  36,  0. 

Held,  also,  that  the  purchase  by 
the  township  clerk  was  a  voidable 
transaction  ;  and,  per  Wilson,  C.J., 
the  plaintiff,  on  the  evidence,  had,  or 
must  be  assumed  to  have  had,  notice 
of  the  infirmity  of  his  vendor's  title  ; 
but,  ^j>er  Osler,  J.,  there  was  no 
sufficient  evidence  of  notice.  — 
Beckett  v.  Johnston,  301. 

2.  Tax  deed — Questioning  within 
two  years- — 37  Vic.  ch.  15,  0.,  Inter- 
ested loarty — 13  Eliz.  ch.  5 — R.  S. 
0.  ch.  118.]— Under  sec.  1  of  37 
Yic.  ch.  14,  O.,  a  tax  deed  is  valid 
and  binding  unless  questioned  before 
a  Court  of  competent  jurisdiction 
within  two  years  by  a  person  inter- 
ested. 

One  O.,  the  defendant  herein, 
claiming  under  a  sheriff's  deed,  given 
under  an  execution  against  lands,  and 
also  under  a  deed  from  one  M.,  filed 
a  petition  under  the  Quieting  Titles 
Act  within  two  years  from  the 
obtaining  of  a  tax  deed  by  the  plain- 
tiff, who  became  contestant  in  the 
proceedings,  and  filed  his  claim 
under  the  tax  deed,  but,  on  the 
opposition  of  0.,  afterwards  with- 
drew and  abandoned  it.  Afterwards 
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an  order  was  made  by  the  referee 
dismissing  O.'s  petition,  which  order 
was  affirmed  by  a  Judge  on  appeal, 
as  she  had  failed  to  make  out  any- 
thing. At  the  time  the  execution 
issued  under  which  0.  purchased 
one  of  the  parties  to  the  suit  was 
dead,  and  the  interest  of  the  others 
had  passed  to  M.  by  conveyance 
from  them  to  M.  in  trust  to  sell  and 
apply  the  proceeds  to  pay  their 
creditors,  and  the  deed  from  M.  was 
a  breach  of  trust  by  M.  with  O.'s 
knowledge. 

Held,  that  O.  was  not  a  person 
interested  within  the  meaning  of  the 
Act,  for  that  one  of  the  parties 
being  dead  the  sheriff's  deed  con- 
veyed nothing,  and  neither  did  the 
deed  from  M.  being  a  breach  of  trust 

Held,  also,  that  the  deed  of  assign- 
ment' of  the  lands  in  trust  for  credit- 
ors was  not  void  under  13  Eliz,  ch. 
5  ;  and  that  sec.  18  of  the  Indigent 
Debtors  Act,  now  K  S.  O.  ch.  118, 
sec.  2,  does  not  refer  to  real  property. 

Per  OsLER,  J.,  the  procedings 
under  the  Quieting  Titles  Act  were 
a  questioning  of  the  deed  within  the 
meaning  of  37  Vic.  ch.  15. 

Per  Wilson,  C.  J.,  the  proceed- 
ings had  no  such  effect,  as  the 
questioning  muse  be  a  successful 
questioning.  McNah  v.  Peer  et  al. 
545. 

See  Municipal  Law,  2. 


ASSIGNMENT. 

For  creditors.] — See  Bankruptcy 
AND  Insolvency. 

See  Chose  in  Action. — Bills  of 
Sale  and  Chattel  Mortgages,  1. 


ATTACHMENT    OF  DEBTS 

Division  Courts — Garnishing  part 
of  debt  beyond  jurisdiction — Notice 
—43  Vic.  ch.  8,  sec.  14,  0.-— Con- 
struction of.] — Held,  reversing  the 
judgm^ent  of  Cameron,  J.,  8  P.  K. 
374,  that  a  primary  creditor  can 
garnish  part  of  a  debt  due  by  a  third 
person  to  the  primary  debtor  for 
which,  as  between  the  primary  debtor 
and  the  garnishee,  a  suit  could  not 
be  maintained  in  the  Division  Court 
by  reason  of  the  amount  being  in 
excess  of  the  jurisdiction. 

Held,  also,  affirming  the  judgment 
of  Cameron,  J.,  that  the  notice  men- 
tioned in  sec.  l4  of  43  Vic.  ch,  8,  O., 
refers  only  to  suits  otherwise  of  the 
proper  competence  of  the  Division 
Court,  but  which  have  been  brought 
in  the  wrong  division.  Re  Mead  y, 
Creary,  1. 


BANKRUPTCY  AND  INSOL- 
VENCY. 

1.  Assignment  for  benefit  of  credi- 
tors— Restriction  to  "partner ship  credi- 
tors— Parol  evidence  of  intent.^ — G. 
and  W.,  who  were  in  partnership 
under  the  name  of  G.  &  W.,  becoming 
insolvent,  made  an  assignment  to  the 
plaintiffs  of  all  the  partnership)  estate, 
and  all  the  goods  and  effects  of  G., 
in  or  about  the  dwelling  house  of  G, 
to  pay  all  the  creditors  of  G.  k  W. 
It  was  proved  that  there  were  sepa- 
rate creditors. 

Held,  that  the  deed  was  void, 
under  R.  S.O.  ch,  118,  sec.  2,  as  pro- 
viding only  for  the  partnership  credi- 
tors, and  therefore  made  with  intent 
to  prefer  them  ;  and  that  the  intent  of 
the  parties  to  include  the  separate 
creditors  could  not  be  supplied  by 
parol  evidence. 

Semble,  that  upon  the  evidence. 
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set  out  in  the  case,  the  defendants 
were  creditors  of  G.  alone.  Mills  et 
al.  V,  Kerr  et  al.,  68. 

[AflBrmed  on  Appeal.] 

2.  Insolvency — Action  for  fraud 
under  sec.  136  of  the  Insolvent  Act 
of  1875.] — Where  a  judgment  has 
been  recovered  for  a  debt  without 
fraud  being  charged  under  sec.  136  of 
the  Insolvent  Act  of  1875,  the  plain- 
tiff" is  barred  by  such  recovery  from 
brino-ino-  another  action  asfainst  the 
debtor  charging  the  fraud,  even  al- 
though the  judgment  was  recovered 
by  default,  for  the  plaintiff  might  have 
declared,  averring  such  fraud,  and 
had  the  question  tried. 

Qucere,  whether,  where  an  insol- 
vent's estate  vested  in  a  assignee 
iinder  the  Insolvent  Act  before  its 
repeal,  the  action  for  the  alleged  fraud 
was  a  proceeding  that  might  be  con- 
tinued thereunder  under  the  terms 
of  the  repealing  Act,  43  Yic.  ch.  1, 
D.,  or  of  the  Interpretation  Act,  31 
Yic.  ch.  1,  D.  ;  and  whether,  also, 
the  said  sec.  136  was  ultrct  vires  of 
the  Dominion  Parliament. 

Eemaiks  as  to  the  diff'erence  be- 
tween sec.  136,  and  the  corresponding 
provision  in  sec.  92  in  the  Insolvent 
Actof  1869.  LighthGundv.HiU,Wd. 

3.  Assignment  for  creditors — Re- 
striction to  scheduled  creditors  — 
Validity. ^^ — A  deed  of  assignment 
after  reciting  that  the  assignor  was 
indebted  in  sundry  sums  which  he 
was  unable  to  pay  in  full,  and  was 
"  desirous  of  making  a  fair  and 
equitable  distribution  of  his  property 
and  effects,  among  his  creditors,  for 
the  purpose  of  paying  and  satisfying 
ratably  proportionately,  and  without 
preference  or  priority,  all  his  creditors 
their  just  debts,"  conveyed  all  his 
property  to  the  plaintiff",  a  creditor, 
in  trust  to  sell,  and  out  of  the  pro- 


ceeds to  pay  in  full  the  several  debts 
&c.,  then  due  by  the  assignor  to  the 
plaintiff",  and  the  several  other  persons 
and  firms,  "designated  in  the  sche- 
dule hereunto  annexed  marked  B  " 
and  if  not  sufficient  for  such  purpose, 
then  to  distribute  the  assets  ratably 
amongst  such  scheduled  creditors  ; 
and  secondly  to  return,  the  surplus, 
if  any,  to  the  plaintiff". 

Held,  that  although  the  recital  was 
comprehensive  enough  to  include  all 
creditors,  the  operative  part  of  the 
deed  was  clearly  restricted  to  sche- 
duled creditors,  and  that  the  assign- 
ment was  therefore  invalid.  McLean 
V.  Garland,  524. 

[Appealed,  and  stands  for  argument.] 

4.  Assignment  for  henefit  of  credi- 
tors— Power  to  carry  on  business — 
Effect  of  hinderinq  and  delaying — 
Validity  of—R.  ch.  118.']— An 

assignment  in  trust  for  creditors  of  a 
small  stock  of  goods  valued  at  about 
$230,  and  some  land,  made  to  a  person 
not  a  creditor,  contained  a  provision 
empowering  the  assignee,  without  con- 
sulting the  creditors,  to  carry  on  the 
business,  and  wind  it  up,  no  time  be- 
!  ing  stated  therefor  ;  to  pay  all  sal- 
I  aries,  wages,  &c.,  and  all  advances 
j  made  in  goods  and  money  for  con- 
ducting said  business  in  the  winding 
up  thereof,  to  the  best  advantage, 
which  advances  he  was  aiithorized  to 
make,  and  also  to  sell  the  said  land 
as  to  him  should  seem  meet,  and  to 
retain  a  reasonable  compensation  for 
the  execution  of  the  said  trusts. 

Held,  Wilson,  C.  J.,  dissenting, 
affirming  the  judgment  of  Hagarty, 
0.  J.,  that  the  assignment  was  void, 
as  containing  provisions  hindering 
and  delaying  creditors,  and  such  as 
they  could  not  reasonably  be  required 
to  agree  to.    Gallagher  v.  Glass,  641. 

See  Assessment  and  Taxes,  2. — 

COEPORATIONS. 
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BARRISTERS  CALLED. 
112,  214,  348,  447,  658. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Insurance,  2,  3. — Judgment. 


BILLS  OF  LADING. 

Excess  in  quantity  named  therein 
— Right  to — Custom.^ —  The  N.  & 
N.  W.  Railway  Co.,  and  the  G.  W. 
Railway  Co. ,  shipped  on  the  plaintiff's 
vessel  a  quantity  of  wheat  from 
Hamilton  to  Kingston,  consigned  to 
the  Molsons  Bank  in  care  of  the  de- 
fendants. The  bills  of  lading  con- 
tained the  following  provision  :  "  All 
deficiency  in  cargo  to  be  paid  for  by 
the  carrier,  and  deducted  from  the 
freight,  and  any  excess  in  the  cargo 
to  be  paid  for  to  the  carrier  by  the 
consignee."  The  quantity  described 
in  the  bills  of  lading  was  15,338  10- 
60ths  bushels,  while  the  actual  quan- 
tity shipped  was  15,838  10-60ths 
bushels,  and  the  discrepancy  was 
shewn  to  have  occurred  by  the  omis- 
sion by  mistake  to  include  a  draft  of 
500  bushels,  in  making  up  the  state- 
ment of  the  quantity  shipped.  The 
plaintiff,  the  carrier,  claimed  that  he 
was  entitled,  for  his  own  use,  to  the 
•500  bushels  so  shipped  in  excess. 

Held,  that  the  provision  in  the 
bill  of  lading  did  not  give  it  him, 
and  that  no  custom  or  usage  was 
])roved,  giving  it  such  meaning. 
The  defendants  who  had  accounted 
for  such  excess  to  the  shipper,  were 
therefore  held  not  liable  to  the 
plaintiff.  Murton  v.  Kingston  and 
Montreal  Forvjarding  Co.,  366. 


BILLS  OF  SALE  AND  CHAT- 
TEL MORTGAGES. 

1.  Chattel  mortgage  —  Assignment 
— Description  — Intent  of  parties — 
Trespass — Recognition  of  title.^ — On 
the  26th  May,  1880,  two  chattel  mort- 
gages were  executed  by  the  plaintiff 
to  one  J.  G.  One  mortgage  was  to 
secure  $215,  and  interest;  the  other 
being  a  security  for  certain  promis- 
sory notes  of  the  mortgagor  endorsed 
by  the  mortgagee,  which  had  been 
discounted  by  the  defendant,  who 
was  the  holder  thereof.  On  the  24th 
July  both  the  mortgages,  together 
with  the  goods  and  chattels  comprised 
therein,  were  assigned  to  defendant 
by  J.  G.  On  the  22nd  July,  pre- 
viously, R.  G.  and  J.  G.,  who  had 
been  trading  in  partnership,  assigned 
to  O.  and  K.,  upon  trust  for  the 
benefit  of  creditors,  amongst  other 
things,  all  the  grain,  farm  stock, 
crops,  whether  growing  or  cut,  and 
other  chattels  and  effects  of  the  said 
assignors,  or  either  of  them,  where- 
soever situate,  and  also  all  mortgages 
and  all  other  personal  estate  where- 
soever situate  of  the  said  assignors, 
or  either  of  them,  or  in  which  any 
of  them  had  any  right  or  interest. 

Held,  that  the  terms  of  the  deed 
of  assignment  to  O.  and  K.  were 
sufficient  to  include  these  mortgages 
and  the  •  goods  comprised  in  them, 
and  therefore  as  regarded  the  first 
named  mortgage,  there  being  no  con- 
trary intention,  it  passed  under  the 
deed,  so  that  the  subsequent  assign- 
ment of  that  mortgage  to  the  defen- 
dant was  of  no  avail ;  but  as  regarded 
the  other  mortgage,  the  defendant 
being  the  beneficial  owner  thereof, 
as  holder  of  the  notes  secured  thereby, 
and  the  mortgagee  having  no  interest 
therein,  there  could  be  no  intention 
that  it  should  pass  under  the  deed. 
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and  therefore  it  passed  to  the  defen- 
dant under  the  assignment  to  him. 

Semhle,  that  there  was  evidence  to 
shew  that  the  phiintiff  recognized  the 
defendant's  title  as  assignee.  Sutton 
V.  Armstrong,  1 1. 

2.  Chattel  mortgage  —  Agent  of 
bank— Affidavit  of  bona  fides — State- 
ment of  knowledge  of  circumstances 
— Purchaser  under  mortgage — Neces- 
sity to  register  bill  of  srt7e.] — When 
the  agent  of  a  l)ank  makes  the  affi- 
davit of  bona  fides  to  a  chattel  mort- 
gage, it  must  appear  either  in  the 
affidavit  of  the  agent,  or  in  some  other 
way  from  the  mortgage  or  other  paper 
tiled  with  it,  that  the  agent  is  aware 
of  the  circumstances  connected  with 
the  transaction. 

Semble,  per  AVilson,  C.  J.,  that 
the  purchaser  from  the  mortgagee 
under  the  power  of  sale  contained  in 
the  mortgage,  leaving  the  mortgagor 
in  possession,  is  protected  as  long  as 
the  mortgage  under  which  he  bought 
has  the  protection  given  it  by  regis- 
tration ;  but  when  the  term  of  the 
mortgage  expires  the  purchaser  is  no 
longer  protected,  unless  he  takes 
actual  possession,  or  procures  and 
registers  a  bill  of  sale  from  the  mort- 
gagee.   Carlisle  v.  Tait,  43, 

I  This  case  has  been  reversed  on  appeal]. 

3.  Agreement  to  manufacture  staves 
— Property  in  —  Chattel  mortgage 
Act.l — M.  agreed  to  manufacture  a,nd 
furnish  to  the  joint  account  of  him- 
self and  the  plaintiff  a  quantity  of 
staves  to  be  loaded  in  cars  at  railway 
station  by  a  day  named.  By  the 
terms  of  the  agreement  the  staves 
were  to  be  considered  at  all  times, 
whether  marked  or  not,  the  property 
of  the  plaintiff  as  security  for  ad- 
vances. 

85 — VOL.  XXXII  C.P.D. 


Held,  that  under  this  agreement 
Idle  staves  became  the  property  of  the 
plaintiff  as  soon  as  made,  and  never 
were  the  property  of  M.  ;  and  that 
the  agreement  did  not  require  filing 
under  the  chattel  mortgage  Act  ; 
and  that  the  plaintiff  therefore  was 
entitled  as  against  an  execution 
creditor  of  M.  Kelsey  v.  Rogers, 
et  al.,  624. 

See  Contract,  1. 


BONA  FIDES. 

Affidavit  o/.] — See  Bills  of  Sale 
AND  Chattel  Mortgages,  2. 

BONDS. 
See  BuLES  of  Court. 


BRIBERY. 

See  Parliament,  2. 


BROKERS. 

See  Contract,  3. 


BURDEN. 

Of  proof] — See  Parliament,  1. 


BUSINESS. 

Power  of  trustee  to  carry  on — 
Hindering  and  delaying  creditors.'] — 
^e  Bankruptcy  and  Insolvency,  4. 

Separate] — See  Husband  and 
Wife,  2. 
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BY-LAWS. 

See  Insurance,  2. — Ways,  2. 


CALLS. 

Notice  of.'] — See  Corporations. 


CARRIERS. 
See  Bills  of  Lading. 


CASE  RESERVED. 
See  Criminal  Law. 


CAUSE  OF  ACTION. 
See  Judgment, 


CHALLENGE. 
Jury] — See  Criminal  Law. 


CHATTEL  MORTGAGE. 

See  Bills  of  Sale  and  Chattel 
Mortgages. 

CHOSE  IN  ACTION. 

Chose  in  action — Action  hy  as- 
signee— Set  off — R.  S.  0.  ch.  46,  sees. 
7,10 — Judicature  Act,  sees.  12,  16, 
Bule  127.] — Reld,  that  to  an  action 
by  an  assignee  of  an  account  for  the 
price  of  lumber  and  staves  delivered 
by  the  assignor  to  the  defendant 
under  two  certain  contracts  therefor, 
the  defendant,  under  R.  S.  O.  ch.  116, 
sees.  7,  10,  and  the  Judicature  Act, 
sees.  12,16,  and  Rule  127,  can  set 


up  as  a  defence  a  claim  for  damages 
for  the  non-delivery  by  the  assignor 
to  the  defendant  of  certain  other 
timber  and  staves  specified  in  the 
contracts,  and  for  the  inferior  quality 
of  those  delivered, 

Fer  Osler,  J. — His  right  to  do  so 
depended  wholly  upon  sec.  10.  R.  S. 
0.  ch.  116. 

In  this  case  the  learned  Judge,  at 
the  trial,  having  refused  to  entertain 
the  above  defence,  a  new  trial  was 
ordered.  Exchange  Bank  v.  Stinson, 
158. 

See  Sequestration. 


CHURCH  TEMPORALITIES 
ACT. 

See  Churches. 


CHURCHES. 

Churchwardens  ■ —  Liability  as 
corporation — Free  Church — Church 
Temporalities  Act — 3  Vic.  ch.  74.] — 
Under  the  Church  Temporalities 
Act,  3  Vic.  ch  74,  sees.  2,  3,  6,  a  ves- 
try capable  of  electing  churchwar- 
dens, forming  a  corporation  under  the 
Act,  so  as  to  be  capable  as  such  of 
suing  or  being  sued,  must  be  com- 
posed of  persons  holding  pews  in  the 
church  by  purchase  or  lease,  or  hold- 
ing sittings  therein  by  lease  from 
the  churchwardens. 

The  churchwardens  of  a  church 
where  the  sittings  were  wholly  free, 
were  therefore  held  not  liable  on  a 
contract  made  by  their  predecessors 
for  building  the  church.  Anderson 
V,  Worters  et  al,  659. 


CHURCHWARDENS. 
See  Churches. 
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COLLISION. 

See  Railways  and  Railway 
Companies,  2. 


COMPUTATION  OF  TIME. 

See  Corporations. 


CONDITIONS. 

Statutory.] -  See  Insurance,  3. 


CONDITIONS  PRECEDENT. 

See  Debentures. 


CONSTITUTIONAL  LAW. 

See  Parliament,  2,  —  Bankruptcy 
and  Insolvency.  2. 


CONTRACT. 

1.  Impossibility  of  performance — 
Destruction  of  goods  hy  fire.] — The 
defendant  by  bond  bound  himself  to 
produce  the  goods  and  chattels  em- 
braced in  a  chattel  mortgage  given 
by  P.  to  the  plaintiff  on  P.'s  default 
in  payment,  so  as  to  enable  the  plain- 
tiff to  seize  and  sell  them  under  the 
mortgage. 

Held,  that  a  contract  of  this  kind, 
is  subject  to  the  implied  condition 
that,  if  before  breach,  performance 
becomes  impossible,  because  the  speci- 
fic articles  have,  without  default  of 
the  obligor,  ceased  to  exist,  perfor- 
mance is  excused ;  and  therefore  to 
an  action  on  the  bond  alleging  such 
default,  a  plea  setting  up  that  before 
breach,  and  without  default  on  the 
defendant's  or  P.'s  part,  the  goods 
were  destroyed  by  fire,  was  a  good 
answer.   BoswcUy,  Sutherland,  131. 

[Reversed  on  appeal]. 


2.  Agreement — Correspondence  — 
Concluded  contract.  ^ — After  a  con- 
versation had  taken  place  between 
the  defendants'  manager  and  one  of 
the  plaintiffs  as  to  the  latter  supply- 
ing defendants,  according  to  bill 
furnished  by  them,  with  100,000  ft. 
or  more  of  lumber  of  equal  quality 
to  a  former  delivery,  namely,  firsts 
and  seconds,  the  defendants  to  send 
up  and  inspect  ;  the  defendants  on 
11th  May  wrote,  asking  whether  the 
lumber  would  soon  be  ready  for  in- 
spection :  that  they  wanted  to  buy 
about  100,000  feet.  The  plaintiffs 
replied  that  the  lumber  would  be 
ready  about  the  1st  of  June  :  that 
they  were  getting  out  certain  sizes, 
and  they  would  cut  the  100,000,  the 
defendants  to  send  their  bill  of  sizes, 
the  price  to  be  $80  per  thousand, 
Nos.  1  and  2,  f  o.b.  at  the  plaintiff's 
place.  On  May  18th  defendants 
wrote  that  if  the  lumber  was  as 
represented,  American  inspection, 
they  would  take  the  sizes,  mention- 
ing them,  making  in  all  119,000  ft. 
On  May  23rd  the  plaintiffs  wrote 
objecting  to  American  inspection, 
but  agreeing  to  a  reasonable  inspec- 
tion. On  May  25th,  the  defendants 
replied,  asking  to  be  informed  a 
week  before  the  plaintiffs  were 
ready  if  possible  ;  and  on  the  20th 
June,  they  again  wrote,  asking  when 
it  would  be  ready  for  inspection,  so 
that  they  could  go  up. 

Held^GrAUY!,  J.,  dissenting,  that  the 
correspondence  shewed  a  completed 
contract  between  the  parties  ;  and 
although  in  some  subsequent  cor- 
respondence, set  out  in  the  case,  the 
plaintiffs  attempt  to  set  up  a  differ- 
ent contract,  this  could  have  no 
effect  on  the  contract  which  had 
already  been  entered  into.  Fulton 
et  al.  V.  Upper  Canada  Furniture 
Co.,  422. 

[Appealed,  and  stands  for  argument.] 
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3.  Brokers — Instructions  to  pur- 
chase stock . —  Discretion  —  Ratifica- 
tion.']— Action  against  the  defend- 
ants, stock-brokers  at  Toronto,  for 
breacli  of  duty  in  not  buying  certain 
stock  for  the  plaintiff.  On  March 
25th,  the  plaintiff  by  telegraph,  in- 
structed defendants  to  buy  the  stock 
at  114  or  less,  which  defendants  by 
letter  in  reply  agreed  to  do,  but  said 
that  the  telegram  was  received  too 
late  to  enable  them  to  act  on  it  that 
day.  On  Monday  following,  the 
27th,  defendants  telegraphed  plain- 
tiff that  they  had  cancelled  his  order 
in  the  meantime,  as  there  were 
unfavourable  rumours  about  the 
stock,  and  that  they  were  writing. 
The  plaintiff  received  this  about 
noon  the  same  day,  but  did  not 
answer  it,  waiting  for  the  letter, 
which  he  received  about  five  o'clock 
the  following  day,  the  28th,  being 
to  the  same  effect  as  the  telegram, 
and  asking  the  plaintiff  to  repeat  the 
order  if  he  wished  defendant  to  buy 
for  him.  The  plaintiff  on  the  re- 
ceipt of  the  letter  wrote,  that  from 
defendants  telegram  he  expected 
something  more  tangible  and  definite 
than  mere  general  unfavourable 
impressions  and  suspicion  for  not 
filling  his  order,  and  therefore  waited 
for  defendants'  letter ;  that  he  had 
given  a  positive  order  to  buy,  &c. 

Held,  (1)  that  the  correspondence 
shewed  that  the  plaintiff'  ratified  or 
assented  to  the  defendants'  course  of 
conduct  in  disobeying  his  instructions 
and  exercising  their  discretion  ;  that 
the  construction  of  the  correspon- 
dence was  for  the  Court  and  not  for 
the  jury  : 

(2)  That  at  all  events  no  damage 
was  proved,  as  on  the  Monday  when 
the  plaintiff  became  aware  that  de- 
fendants had  decided  not  to  buy,  the 
stock  was  still  at  114.  Smith  v. 
Forbes  et  al,,  571. 


Liability  of  churchwardens.] — See 
Churches. 

Rescission  ] — See  Fraud  and  Mis- 
representation . 

See  Bills  of  Sale  and  Chattel 
Mortgages,  3.  —  Judgment  — 
Insurance,  1,  3. — Public  Schools 
— Sale  of  Goods. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Negligence. 


CONTROVERTED  ELEC- 
TIONS. 

See  Parliament. 


CONVEYANCE. 

Settlement — Payment  of  purchase 
money.]—  See  Rules  of  Court. 


CORPORATIONS. 

Galls  —  Notice — Delivery  of  by 
mailing — Compiotation  of  time  — 
Assignment  in  insolvency — Receipt 
of  dividend  by  insolvent  —Stockholder 
— License  of  insurance  company  re- 
voked— Receiver- — Right  to  sue.] — 
The  37  Vic.  ch.  93,  sec.  7,  O.,  under 
which  the  calls  sued  for  were  made, 
provided  that  thirty  days  notice  of 
every  call  should  be  given.  The 
resolution  making  the  call,  was  passed 
on  the  3rd  of  August,  1881,  the  call 
to  be  payable  on  the  6th  of  Septem- 
ber. Notice  to  the  defendants  F.  k 
B.,  was  mailed  in  Toronto,  on  the 
5th  day  of  August,  and  would  reach 
Ottawa   post-office,  where  F.  k  B. 
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lived,  at  7  p.  m.,  on  the  6th.  The 
post-office  closed  at  7.30  p.m.,  but 
the  letter  could  not  have  been  ob- 
tained on  that  evening  without  per- 
sonal application  to  the  postmaster. 
It  was  received  on  Monday  the  8th 
of  A-ugust. 

Held,  affirming  the  judgment  of 
Hagarty,  C.  J.,  Wilson,  C.  J., 
doubting,  that  the  notice  must  be 
deemed  to  have  been  given  upon  the 
mailing,  and  therefore  it  was  good. 

Per  Wilson,  C.  J.— If  the  thirty 
(lays  were  to  be  computed  from  the 
time  when  the  notice  had  or  should 
have  reached  its  destination,  they 
should  begin  on  the  Monday. 

The  defendant  S.,  it  appeared,  had 
made  an  assignment  in  insolvency, 
but  the  stock  had  not  been  returned 
by  him  as  part  of  his  assets,  and  that 
the  assignee  had  never  accepted  it. 
The  notice  of  call  was  sent  to  the 
assignee,  but  he  directed  his  book- 
keeper to  forward  it  to  S.,  which  he 
stated  he  had  done,  but  the  defen- 
dant denied  its  receipt.  The  plain- 
tiff's manager  stated  that  after  the 
call  was  due,  he  paid  S.  a  dividend 
on  the  stock,  and  S.  then  said  the 
call  would  be  paid. 

Held,  that  S.  was  still  a  stock- 
holder, and  must  be  deemed  to  have 
had  notice. 

In  both  the  above  cases,  an  objec- 
tion was  also  taken  that  there  was 
no  power  to  sue,  because  the  com- 
pany's license  under  42  Yic  ch.  25, 
O.,  had  been  revoked,  but  it  was 
shewn  that  one  B.  had  been  appoin- 
ted receiver,  and  was  specially  re- 
quired by  order  of  the  Chancery 
Division  to  prosecute  all  members  in 
arrear  for  calls  ;  and  that  he  had 
adopted  these  actions,  and  was  prose- 
cuting them  as  receiver. 

Held,  that  the  objection  was  not 
tenable.  Union  Fire  Ins.  Co.  v, 
Fitzsimmons,  et  al.,  602. 


President  acting  as  salaried  officer'^^ 
— See  Insurance,  2. 

Municipal.  ]  —  See  Municipal 
Law. 

See  Evidence,  2,  3.  —  Public 
Schools. — Railways  and  Kailway 
Companies. 


CORRESPONDENCE. 

Concluded  contract.  ] —  See  Con- 
tract, 2. 

See  Contract,  3. 


CORROBORATIVE  EVI- 
DENCE. 

See  Evidence,  2,  3. 

COSTS. 

bee  Arbitration  and  Award. — 
Parliament — Parties. — Practice. 
— Rules  of  Court.  —  Tariff  of 
Fees. 


COUNTY  JUDGE. 

Quo    Warraiito.] —  See  Municipal 
Law,  L 


COUNTY  COURTS. 

Equity  jurisdiction  of — Fees.'] — 
See  Rules  of  Court. 


COURTS. 

Court  of  Appeal — Extradition — 
Court  equally  divided — Res  judicata 
—  Habeas     corpus  improvidently 
'  issued.] — On  an  appeal  the  Court  of 
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Appeal  from  the  judgment  of  the 
Chancery  Division,  refusing  a  motion 
for  the  descharge  of  one  H.,  and 
remanding  him  to  custody  for  extra- 
dition to  the  United  States,  under 
the  warrant  of  the  County  Judge 
upon  a  charge  of  forgery,  the  Court 
of  Appeal  were  equally  divided,  two 
of  the  Judges  holding  that  the 
offence  charged  was,  and  two  that  it 
was  not,  forgery  ;  and  it  appeared 
by  the  certificate  of  the  Court  that 
the  appeal  was  dismissed  and  the 
judgment  of  the  Chancery  Division 
affirmed.  A  writ  of  habeas  corpus 
having  been  subsequently  issued  by 
order  of  a  Judge  in  Chambers,  under 
which  the  said  H.  was  brought 
before  the  C.  P.  D.,  and  his  dis- 
charge moved  for  upon  the  same 
ground,  that  the  offence  was  not 
forgery. 

Held;  that  the  matter  was  res 
judicata  for  the  order  of  the  Court 
of  Appeal,  although  the  J udges  were 
equally  divided  in  opinion,  was  the 
judgment  of  the  Court,  binding  not 
only  upon  the  Court  appealed  from, 
but  upon  the  Appellate  Court  itself. 
The  writ  was  therefore  quashed,  as 
having  been  improvidently  issued, 
and  the  prisoner  remanded.  Re 
Hall,  498. 

Construction  of  contract.]  — See 
Contract,  3. 

Equally  divided.'] — See  Muni- 
cipal Law,  1. 

Jurisdiction  of   High    Court. "] — 
See  Parliament,  1. 

Divisional — Appeal"] — See  Kelease  . 

See  Criminal  Law.  —  Division 
Courts — Rules  of  Court. 


COVENANT. 

See  Mortgage. 


CRIMINAL  LAW. 

Selection  of  jurors — Demurrer — 
Case  reserved — Writ  of  error.'] — To 
an  indictment  for  murder  the  prisoner 
pleaded,  challenging  the  array  of  the 
jury  panel,  which  plea  was  demurred 
to  and  judgment  given  in  favour  of 
the  Crown  by  the  learned  Judge,hold- 
ing  the  Court  of  Oyer  and  Terminer, 
who  at  the  request  of  the  prisoner, 
reserved  a  case  for  the  consideration 
of  the  Common  Pleas  Division. 

Held,  not  a  matter  which  could  be 
reserved  under  C.  S.  U.  C.  ch.  112, 
and  the  case  was  therefore  directed 
to  be  quashed. 

Semhie,  per  Wilson,  C.  J.,  that  a 
writ  of  error  was  the  proper  remedy, 
and  that,  notwithstanding  the  Judi- 
cature Act,  it  would  lie  in  the  first 
instance  to  either  the  Queen's  Bench 
or  Common  Pleas  Division,  and  not 
to  the  Court  of  Appeal. 

Remarks  as  to  what  constitutes  a 
Superior  or  Inferior  Court. 

By  the  Dominion  Act  32  &  33 
Yic.  ch.  29,  sec.  44,  the  selection  of 
jurors  in  criminal  cases  is  authorized 
to  be  in  accordance  with  the  Provin- 
cial laws,  whether  passed  before  or 
after  the  coming  into  force  of  the  B. 
N.  A.  Act,  subject,  however,  to  any 
Act  of  the  Parliament  of  Canada, 
and  in  so  far  as  such  laws  are  not 
inconsistent  with  any  such  Act.  By 
the  Provincial  Acts  42  Yic.  ch.  14, 
and  44  Vic.  ch,  6,  the  mode  of  selec- 
tion of  jurors  in  criminal  cases,  as 
provided  by  C.  S.  U.  0.  ch.  31,  as 
amended  by  26  Vic.  ch.  44,  was 
changed  by  excluding  the  clerk  of  the 
peace  as  one  of  the  selectors,  and  re- 
quiring the  selection  to  be  made  only 
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from  those  qualified  to  serve  as  jurors 
whose  surnames  began  with  certain 
alphabetical  letters,  instead  of  from 
the  whole  body  of  those  competent 
to  serve  as  previously  required.  The 
jury  in  question  were  selected  under 
these  Provincial  Acts. 

Semhle,  tjiat  the  32  k  33  Vic.  ch. 
29,  D.,  was  not  ultra  vires  of  the 
Dominion  Parliament  as  being  a  del- 
egation of  their  powei'S,  and  that  the 
selection  made  in  accordance  with 
the  Provincial  Acts,  was  valid. 

Queer e,  whether  the  selection  and 
summoning  of  jurors  is  a  matter  of 
procedure,  or  relates  to  the  con- 
stitution and  organization  of  Criminal 
Courts.    jRegina  v.  O'Bourke,  388. 

See  Malicious  Prosecution — 
Parliament,  2. 


CUSTOM. 
See  Bills  of  Lading. 

DAMAGES. 
See  Contract,  3.  —Debentures. 

DEATH. 

Of  parti/ — Bxecution.'\ — See  As- 
sessment AND  Taxes,  2. 


DEBENTURES. 

Conditions  precedent  —  Presenta- 
tion and  surrender  — -  Damages  — 
Pleading. ~\ — Action  on  a  debenture, 
by  which  the  defendants  agreed  to 
pay  to  the  bearer  £200  stg.  at  the 
office  of  a  named  bank  and  on  a 
named  day,  upon  presentation  and 
surrender  there  of  the  debenture. 


Averment  of  performance  of  all  con- 
ditions precedent.  Breach,  non-pay- 
ment of  the  principal  sum. 

Held,  by  Osler,  J.,  and  affirmed  by 
the  full  Court,  (1)  that  the  presenta- 
tion and  surrender  of  the  debenture 
at  such  place  and  date  were  condi- 
tions jorecedent,  and  the  performance 
of  such  conditions  having  been 
averred  in  the  declaration,  a  repli- 
cation alleging  presentation  on  a 
later  day  was  a  departure ;  (2)  that 
it  was  no  objection  to  a  replication 
that  it  shewed  for  the  first  time  that 
interest  only  was  claimed,  for  that 
being  merely  an  accessory  to  the 
principal,  need  not  be  claimed  as 
damages. 

Held,  also,  that  a  plea  which,  after 
traversing  the  presentation  of  the 
debenture  modo  et  forma,  alleged  it 
was  afterwards  paid  and  was  then 
duly  surrendered  to  the  defendants, 
was  a  good  plea,  as  the  plaintiffs,  by 
excepting  to  it,  admitted  payment  of 
the  principal  sum,  which  would  in- 
clude the  nominal  damages,  if  any, 
alone  recoverable  for  its  detention, 
while  the  surrender  of  the  debenture 
would  shew  that  the  payment  was 
in  satisfaction  and  discharge  of  the 
debt,  if  not  of  the  damages  also : 
that  it  was  no  answer  to  the  plea  to 
say  that  the  surrender  before  the 
damages  were  paid  was  by  mere 
oversight  and  inadvertence  so  long 
as  it  appeared  to  be  intentional ;  but 
that  it  would  be  a  good  answer  to 
say  that  such  delivery  was  on  the 
express  agreement  that  the  right  to 
damages  was  reserved. 

Held,  also,  that  after  failure  to 
make  a  due  presentation,  there  could 
be  no  recovery  until  a  demand  was 
made  for  payment,  which  must  be 
made  on  the  defendants. 

Osborne  v.  Preston  and  Berlin  R. 
W.Co.,  9  C.  P.  241,  and  Felloioes  v. 
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Ottawa  Gas  Co.,    19  C.  P.  174, 

commented  upon.     Montreal  City 

and  District  Savings  Bank  v.  Cor- 
poration of  Perth,  18. 

See  Insurance,  2. 


DEBTS. 
See  Attachment  of  Debts. 


DEED. 

Sheriff.] —  See  Assessment  anb 
Taxes. 

Of  assignment  for  creditors. \ — See 
Bankruptcy  and  Insolvency,  3. 

See  Fraud  and  Misrepresentation. 


DEMAND. 

See  Debentures. 


DEMISE. 

See  Estate. 


DEMURRER. 
See  Criminal  Law — Pleading. 


DESCRIPTION. 

Of  goods.'] — See  Bills  of  Sale  and 
Chattel  Mortgages,  1. 

Of  parties.] — See  Insurance,  3. 

DISCOVERY. 

See  Rules  of  Court. 


DISCRETION. 

See  Contract,  3. 


DISQUALIFICATION. 
See  Public  Schools. 


DIVIDEND. 

See  Corporations. 


DIVISION  COURTS. 

Division  Courts  Act,  1880 — Jur- 
isdiction— Interest.] —  The  plaintiff 
sued  on  a  promissory  note  for  $158, 
payable  with  interest  at  ten  per  cent ; 
the  principal  and  interest  amounting 
to  $185.65. 

Held,  following  McCracken  v.  Cres- 
wick,  8  P.  R.  501,  that  under  the 
Division  Courts  Act,  1880,  43  Vic. 
ch.  8,  O.,  the  above  claim  could  be 
recovered  in  the  Division  Court.  Re 
Widmeyer  v.  McMahon  et  al,  187. 

See  Attachment  of  Debts. 


DIVISIONAL  COURTS, 
Chancery] — See  Rules  of  Court. 


EJECTMENT. 

See  Limitations,  Statute  of  — 

Railways  and  Railway  Com- 
panies, 1. 


ELECTIONS. 

See  Municipal  Law,  1.  — Par- 
liament. 
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ENTRY. 

See  Railways  and  Railway 
Companies,  1. 


ERROR. 
Writ  of.] — See  Criminal  Law. 


ESTATE. 

Estate  for  life — Demise  and  let.^ — 
The  word  "  demise  "  is  an  effective 
word  to  couvey  an  estate  of  freehold, 
and  is  of  like  import  with,  and 
equivalent  to  the  word  "  grant." 

An  estate  for  life  was  therefore 
lield  to  be  validly  created  by  the 
words  "  demise  and  lease  "  to  E.  M. 
for  life  ;  and  livery  of  seisin  was  held 
unnecessary.     Spears  v.  Miller,  661. 


ESTOPPEL. 

See  Bankruptcy  and  Insolvency,  2. 
— ^BiLLS  OF  Sale  and  Chattel 
Mortgages,  I. — Fraud  and  Mis- 
k;':presentation —  Judgment. — Re- 
lease.— Ways  2. 


EVIDENCE 

1.  Judgment  debtor— Examination 
of.]  — In  examination  of  a  judgment 
debtor  under  R.b,0  ch.  50^  sec.  304, 
th3  object  of  the  enquiry  is  to  shew 
what  propei'ty  or  means  the  debtor 
has  at  the  time  of  the  examination 
which  can  be  made  available  to  the 
creditor  ;  and  the  enquiry  is  not 
restricted  to  the  period  of  the  con- 
tracting of  the  debt,  but  it  may  be 
shewn  that  at  some  anterior  time, 
no  matter  how  far  back,  the  debtor 
had  property,  as  to  which  he  may  be 
86 — VOL.  XXXII  C.P.D. 


required  to  give  an  account  ;  and  it 
is  not  a  sufficient  answer  to  the 
enquiry  merely  to  say  that  it  has  all 
been  disposed  of  before  the  debt  was 
incurred.  Ontario  Bank  v.  Mitchell 
et  al,  73. 

2.  Executrix  —  Action  against — 
Corroborative  evidence — R.  S.  0.  ch. 
62,  sec.  10 — Money  paid.] — Held, 
that  under  section  10  of  the  Evidence 
Act,  R.  S.  O.  ch,  62,  any  evidence 
adduced  by  a  party  interested  against 
an  executrix  corroborating  the  evi- 
dence of  the  interested  party  in  any 
particular,  must  be  submitted  to  the 
jury,  as  sufficient  in  point  of  law,  the 
weight  to  be  attached  to  it  in  point 
of  fact  being  a  matter  for  their 
consideration. 

Orr  V.  Orr,  21  Grant  397,  and 
McDonald,  v.  McKinnon,  26  Grant 
12,  commented  upon. 

In  this  case,  which  was  an  action, 
on  the  common  counts  against  the 
defendant  as  executrix,  &c.,  for 
money  paid  to  the  use  of  the 
defendant's  testatoi',  the  ti-ansaction 
arose  out  of  some  promissory  notes 
made  by  the  testator  and  the  plain- 
tiff, but  which  the  plaintiff  alleged 
he  signed  for  the  testator's  accommo- 
dation, and  had  subsequently  paid 
for  the  testator. 

Held,  on  the  evidence,  set  out  in 
the  case,  that  the  plaintitf's  evidence 
was  sufficiently  corroborated  within 
the  meaning  of  the  Act ;  and  that 
the  count  for  money  paid  was  sup- 
ported.   Parker  v.  Parker,  113. 

3.  Corroboration  of  interested 
party — Express  trust  —  Statute  of 
Limitations — P.  S.  0.  ch.  62,  sec.  10.1 
— When  each  item  in  an  account 
against  the  estate  of  a  deceased  per- 
son is  an  independent  transaction, 
and  constitutes  a  separate  indepen- 
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dent  cause  of  action,  to  satisfy  the 
statute  R.  S.  O.  ch.  62,  sec.  10,  some 
essential  corroboration  of  the  in- 
terested party's  evidence  must  be  ad- 
duced as  to  each  item. 

The  plaintiff  claimed  to  recover 
against  the  defendant  as  administrator 
of  his  deceased  brother,  W.  G.,  two 
sums,  one  of  $800,  which  she  alleged 
W.  G.  received  for  her  from  another 
brother,  S.  G.,  also  deceased  ;  and 
the  other  of  1 1,500,  which  she  al- 
leged W.  G.  promised  to  leave  her  in 
consideration  of  lier  remaining  with 
him,  taking  care  of  and  managing 
his  house,  as  long  as  he  lived. 

As  to  the  $800,  the  plaintiff's  evi- 
dence was  held  to  be  sufficiently  cor- 
roborated by  the  evidence,  set  out  in 
the  case,  within  the  meaning  of  the 
statute. 

As  to  "this  claim  it  was  objected 
that  evidence  was  admitted  of  state- 
ments made  by  S.  G.  of  the  amount 
he  intended  leaving  the  plaintiff. 
The  objection  was  first  taken  during 
the  examination  of  a  witness,  C, 
after  the  plaintiff  had  been  examined 
and  cross-examined  as  to  such  state- 
ments without  objection. 

Held,  that  no  substantial  wrong 
or  miscarriage  was  occasioned  by  the 
admission  of  C  's  evidence ;  and  there- 
fore under  the  O.  J.  Act,  Rule  311, 
it  was  not  a  ground  for  a  new  trial. 

As  to  this  amount  also,  the  evi- 
dence shewed  that  S.  G.  at  the  time 
of  his  death  directed  W.  G.,  to  whom 
he  left  the  resb  of  his  property,  to  pay 
the  plaintiff  the  $800,  and  W.  G., 
after  S.  G.'s  death  informed  the 
plaintiff  that  he  was  taking  charge 
of  this  money  for  her. 

Held,  that  W.  G.  was  a  trustee 
for  the  plaintiff  under  an  expess  trust, 
and  therefore,  under  the  O.  J.  Act, 
sec.   17,  sub, sec.  2,  the  Statute  of 


Limitations  would  not  constitute  a 
bar  to  the  claim, 

As  to  the  $1,500,  no  satisfactory 
Qorroborative  evidence  was  given. 
There  was  evidence  of  the  value  of 
the  plaintiff's  services,  and  it  was 
left  to  the  jury,  without  objection,  if 
they  found  there  was  no  contract,  to 
find  as  on  a  quantum  meruit.  The 
jury  found  on  the  qua7itum  meruit, 
with  $1,200  damages.  A  part  of  the 
services  extended  beyond  six  yeTS, 
but  no  application  was  made  at  the 
trial  for  leave  to  plead  the  Statute  of 
Limitations  to  this  claim.  Tiie 
Court,  under  the  circumstances,  re- 
fused to  grant  a  new  trial  to  enable 
this  defence  to  be  set  up.  Cook  w 
Grant,  511. 

In  absence  of  party.] — See  Abbi- 

TRATION  AND  AwARD. 

Parol] — See  Bankruptcy  and  Iu- 

SOLVENCY,  1. 

Calling  opposite  party  as  witness.] 
— See  Fraud  and  Misrepresenta- 
tion. 

Discovery  —  Production.]  — ^  See 
Rules  of  Court. 

See  AssESSMKNT  and  Taxes,  1. — 
Husband  and  W  ife,  1 ,  3.  —  W  a 
Licious  Prosecution.  — Mortgaoi:. 
— Negligence.  — Parliament,  1. — 
Railways  and  Railway  Com- 
panies. 2. 


EXAMINATION. 

Judgment  debtor.] — See  Evidence,  L 


EXECUTION. 

After  death  of  party.]  — See  As- 
sessment AND  Taxes,  2. 
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See  Landlord  and  Tenant.  — 
Sheriff, 


EXECUTORS  AND  ADMIN- 
ISTRATORS. 

See  Evidence,  2. 

EXTRADITION. 
See  Courts. 


FEES. 

See  Tariff  of  Fees. — Rules  of 
Court. 


FIRE. 

Destruction  of  goods  hy.  ] —  See 
Contract,  1. 

Loss      — See  Negligence. 


FORECLOSURE. 

See  Principal  and  Surety.  — 
Rules  of  Court, 


FOREIGN  JUDGMENT. 
See  Judgment. 


FRAUD  AND  MISREPRE- 
SENTATION. 

Sale  of  land — Misrepresentation — 
Rescission  — Adding  parties.^ — The 
defendant  and  his  brother  partitioned 
their  lands,  defendant  taking  the 
west  half  of  a  lot,  on  which  was  an 


hotel,  and  the  brother  the  east  half, 
on  which  a  store  was  erected,  eacli 
sui^posiiQg  that  the  division  line  ran 
between  the  two  buildings.  The 
defendant  sold  his  portion  to  the 
plaintiff,  who  had  lived  opposite  for 
many  years,  the  land  being  described 
as  the  west  half  according  to  a  plan. 
The  hotel  encroached  upon  the  east 
half  at  the  rear  end  of  the  building 
about  thirty-four  inches,  the  value  of 
the  land  encroached  upon  being  very 
trifling.  It  appeared  that  the  hotel 
could  be  moved  for  about  $40  ;  and 
that  defendant  had  offered  to  procure 
a  lease  of  the  portion  encroached 
upon  at  a  nominal  rent,  which  was 
refused.  The  plaintiff  charged  that 
the  defendant  had  falsely  and  fraudu- 
lently represented  that  the  division 
line  between  the  two  lots  ran  between 
the  two  buildings,  and  brought  an 
action  therefor,  j^raying  for  a  rescis- 
sion of  the  sale,  for  an  account  of  the 
improvements  made,  and  for  damages. 
The  deed  was  drawn  after  the  alleged 
misrepresentation  and  after  the  plain- 
1  tiff"  knew  of  the  encroachment,  and 
nothing  was  then  said  about  the  line. 
The  learned  Judge  at  the  trial  found 
that  there  was  no  false  representation, 
but  he  added  defendant's  brother  as 
a  party,  and  directed  him  to  convey 
to  the  plaintiff"  the  land  encroached 
upon. 

Held,  that  the  action  could  not  be 
maintained,  for,  among  other  reasons, 
the  plaintiff"  knew  of  the  encroach- 
ment when  he  took  the  conveyance, 
which  made  no  provision  respecting 
it  ;  and  she  had  so  dealt  with  the 
property  as  to  preclude  her  from 
claiming  a  rescission. 

Held,  also,  that  under  the  ciicum- 
stances,  more  fully  stated  in  the  case, 
the  brother  should  not  have  been 
added;  and  the  plaintiff"  having  based 
her  action  on  the  ground  of  fraud, 
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should  not  be  allowed  to  rely  upon 
an  entirely  different  ground. 

Per  Wilson,  C.  J.  — A  party  call- 
ing the  opposite  party  as  a  witness 
makes  him  his  witness  to  all  intents 
and  purposes.    Dunbar  v.  Meek,  195. 

See  Bankruptcy  and  Insolvency, 
2. — Insurance,  3. 


GARNISHEE. 
See  Attachment  of  Debts. 


GOODS. 

Sale  of.]-  See  Bills  of  Sale  and 
Chattel  Mortgages. 

See  Sale  of  Goods. 


GRANT. 
See  Estate. 


HABEAS  CORPUS. 
See  Courts. 


HIGH  COURT. 
See  Parliament,  1. 


HIGHWAYS. 

See  Ways. 


HUSBAND  AND  WIFE. 

1.  Title  tola/id.^ — In  an  action  in 
a  Division  Court  against  a  married 
woma:!  on  a  promissory  note,  the 


existence  of  separate  real  estate  was 
proved,  but  no  evidence  was  given  of 
any  separate  personal  estate.  Judg- 
ment was  rendered  for  plaintiff,  the 
amount  thereof  to  be  paid  out  of  the 
separate  property  she  had  when  the 
note  was  made. 

Per  Wilson,  C.J.— The  Married 
Woman's  Act  is  complied  with  by  a 
general  judgment  against  her  or  her 
separate  property  and  under  such 
judgment  after-acquired  separate 
personal  property  can  be  followed. 

Fer  OsLER,  J. — A  married  wo- 
man's separate  personal  estate,  but 
not  her  real  estate,  may  be  charged 
and  sold  under  a  judgment  against 
her  in  the  Division  Court.  The 
omission  to  prove  the  existence  of 
such  separate  personal  estate,  though 
it  may  be  urged  as  a  defence,  does 
not  affect  the  jurisdiction. 

Prohibition  was  therefore  refused. 
Be  Widmeye?'  v.  McMahon,  187. 

2.  Married  woman  —  Sejmrate 
business— Personal  liability. ] — Held. 
that  debts  contracted  by  a  married 
woman  in  carrying  on  a  business  oi- 
employment,  occupation  or  trade,  on 
her  own  behalf,  or  separately  frotu 
her  husband,  may  be  sued  for  as  if 
she  were  an  unmarried  woman  ;  that 
is,  without  regard  to  separate  estate 
such  as  Courts  of  Equity  recognise 
as  that  particular  class  of  property. 

Where  therefore  to  a  declaration 
on  a  promissory  note  made  by  a 
married  woman  she  pleaded  cover- 
ture, and  the  plaintiffis  replied  that 
the  note  was  made  in  respect  of  a 
business  in  which  defendant  was 
employed  on  her  own  behalf  separate 
from  her  husband,  but  did  not  allege 
that  she  had  separate  property :  Held, 
that  the  replication  was  good.  Berry 
et  al.  v.  Zeiss  et  al.,  231. 
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3.  Post-nuptial  settlemeiU — Bus- 
hand  and  loife — Separate  equitable 
estate — R.  S.  0.  ch.  125,  sec.  5 — 
EvideHce.'\ — A  husband,  not  being 
in  debt  or  engaged  in  or  contemplat- 
ing engaging  in  business,  bought 
certain  land  and  stock  thereon  from 
one  C,  the  purchase  money  comj)ris- 
ing  nearly  all  the  husband's  means, 
and  procured  C.  to  make  the  convey- 
ance and  assignment  thereof  direct 
to  the  wife,  who  had  been  married 
to  her  husband  in  1860  without  any 
marriage  contract  or  settlement;  and 
the  wife  mortgaged  the  property  to 
the  plaintifi'  In  an  interpleader 
action  between  the  plaintiff  and 
defendants,  subsequent  execution 
creditors  of  the  husband,  to  try  the 
title  to  the  above  stock. 

Held,  that  the  husband,  being  in 
a  position  to  make  such  voluntary  i 
gift  or  settlement,  the  conveyance 
was  good :  that  the  property  iii 
question  was  the  wife's  equitable 
separate  estate,  and  was  not  affected 
bv  sec.  5  of  the  Married  Woman's 
Property  Act,  R.  S.  O.  ch.  125, 
which  leaves  such  settlements  un- 
touched. 

Per  OsLER,  J. — The  legal  owner- 
ship of  the  goods  would  vest  in  the 
husband  in  his  marital  right,  anu  to 
constitute  him  a  trustee  for  his  wife 
there  must  be  clear  and  convincing 
evidence  of  an  intention  on  his 
part  to  make  himself  such  trustee, 
and  divest  himself  of  all  title  to  or 
interest  in  the  property,  and  to 
enable  the  wife  to  absolutely  dispose 
of  it ;  while  the  evidence  here  merely 
shewed  that,  though  the  goods  were 
formally  assigned  to  her,  and.  she  was 
to  have  the  use  and  enjoyment  of 
them,  the  right  to  alien  and  dispose 
of  them  was  to  remain  in  the  hus- 
band.   O'Doherty  v.  Ont.  Bank,  285. 

[Appealed,  and  stands  for  argument.] 


IDENTITY. 

See  Landlord  and  Tenant. 


ILLEGALITY. 

See  Assessment  and  Taxes,  1. 


INFORMATION. 
See  Malicious  Prosecution. 


INJUNCTION. 
See  Public  Schools. 


INSOLVENCY. 

See  Bankruptcy  and  Insolvency. 


INSURANCE. 

1.  Life  assurance — Breach  of  con- 
tract — A  ddiny  p)leas — Replications — 
Su-fficiency.^ — Action  on  a  life  policy. 
The  application  contained  a  number 
of  questions  and  answers,  and  at  the 
foot  was  a  declaration,  signed  by  the 
assured,  that  to  the  best  of  his 
knowledge  and  belief  the  foregoing 
statements  and  other  particulars 
were  true  :  that  the  declaration 
should  form  the  basis  of  the  contract ; 
and  that  if  any  untrue  averment  had 
been  intentionally  made  therein  ^or 
in  the  replies  to  the  company's 
medical  adviser  in  connection  there- 
with, the  policy  should  be  void.  By 
the  policy  the  declaration  and  rela- 
tive papers  "  were  made  the  basis  ot 
the  contract,  with  a  proviso  that  if 
any  fraudulent  or  wilfully  untrue 
material  allegation  was  contained  in 
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said  declaration ;  or  if  it  should 
thereafter  appear  that  any  material 
information  had  been  withheld,  and 
any  of  the  matters  set  forth  had  not 
been  truly  and  fairly  stated,  then 
the  policy  should  be  void.  To  the 
questions  in  the  application  as  to 
the  name  and  residence  of  usual 
medical  attendant,  and  for  what 
serious  illiiess  had  he  attended,  the 
assured  answered  "  none  "  :  and  to 
the  questions  by  the  medical  adviser 
as  to  what  other  disease  or  personal 
injury  and  from  whom  had  he  re- 
ceived professional  assistance,  &c., 
the  assured  answered  "  none."  It 
was  found  that  these  answers  were 
wilfully  untrue,  and  that  the  infor- 
mation was  wilfully  withheld  from, 
.and  was  material  to  be  stated  to  the 
company. 

Held^  that  these  answers  consti- 
tuted a  "breach  of  the  express 
contract  between  the  parties,  and 
therefore  the  policy  was  void. 

The  pleas  setting  up  these  defences 
were  added  at  the  trial,  and  after 
the  case  had  been  in  progress  for 
some  time.  The  action  was  com- 
menced before  the  Judicature  Act 
came  in  force,  but  the  trial  took 
place  thereafter. 

Held^  that,  whether  under  sec.  8  of 
the  Administration  of  Justice  Act, 
or  under  Kule  128  of  the  Judicature 
Act,  the  pleas  were  property  added. 

A  replication  to  these  pleas  set  up 
that  certain  correspondence  between 
the  company's  general  manager  and 
their  local  agent,  but  of  which  the 
assured  had  no  notice,  directing  the 
agent  to  make  enquiries  as  to  the 
habits,  &c. ,  of  the  assured,  upon  the 
result  of  which  the  agent  was  to 
issue  the  policy,  constituted  an 
agreement  that  the  company  would 
rely  on  the  judgment  of  the  agent 
alone  founded  on  such  enquiries. 


Held^  that  the  replication  could 
not  be  supported,  either  at  law  or 
on  the  facts. 

^Per  Wilson,  C.  J. — Where  the 
materiality  of  certain  enquiries  is 
obvious,  and  is  assumed  at  the  trial 
— as  e.  g.  with  regard  to  the  tempei  - 
ate  habits  or  otherwise  of  the  de- 
ceased— there  is  no  need  to  submit 
it  to  the  jury.  Russell  v.  Canada 
Life  Assurance  Co.,  256. 

[Affirmed  on  appeal,] 

2.  Mutual  Ins.  Co. —  Power  tohor- 
roio — Assessment  for  money  borrowed 
— Promissory  notes — Renewals — Re- 
insurance— -Salaried  officer  acting  as 
director.']  —  The  directors  of  the  plain- 
tiff"'s  company,  a  mutual  insurance 
company,  incorporated  under  C.  S. 
U.  C.  ch.  52,  assessed  the  defendant 
on  his  premium  note  or  undertaking 
in  the  sum  of  $42,  to  pay  two  promis- 
sory notes  given  for  money  borrowed 
by  the  company  purporting  to  be 
under  "Act  of  Parliament  and  bylaw 
No.  .7."  These  two  notes  were  made 
several  years  before  the  issuing  of 
the  defendant's  policy,  and  were  kept 
renewed  up  to  the  time  of  the  assess- 
ment. 

Held,  that  the  assessment  was  in- 
valid, for  that  under  the  by-law  and 
statutes  in  force  at  its  passing,  which 
are  set  out  in  the  case,  a  renewal  of 
the  said  notes  was  not  authorized  ; 
and  it  could  not  be  upheld  under  R. 
S.  O.  ch.  161,  sec.  29,  in  lorce  when 
the  notes  were  made,  for  though  that 
Act  authorized  the  issue  of  notes  for 
all  lawful  purposes  of  the  company, 
and  the  indefinite  renewal  thereof,  by 
the  by-law  the  money  raised  by  the 
notes  could  be  applied  only  to  pay 
losses  then  incurred,  or  due,  or  accru- 
ing within  the  year  during  which  the 
notes  were  current,  and  assessable 
under  the  R.  S.  0.  ch.  161,  only  on 
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tlie  premium  undertakings  existing 
at  the  time  such  losses  were  in- 
curred. 

Qucpre,  whether  premium  notes  of 
the  company  could  be  assessed  for 
the  payment  of  these  notes. 

Where  a  sum  charged  for  rein- 
surance of  the  policies  of  one  branch 
in  another  branch  of  the  company, 
and  therefore  illegal  and  ultra  vires, 
was  included  in  an  assessment  for 
losses  otherwise  good.  Held,  that 
this  did  not  invalidate  the  assess- 
ment. 

An  objection  was  raised  to  the 
ju'esident  of  the  company  acting  as 
such,  because  he  acted  as  the  inspec- 
tor of  the  company  for  which  he  was 
paid  a  salary.  Held,  that  no  weight 
could  be  given  to  it,  because  three 
directors  formed  a  quorum,  of  which 
the  president  need  not  be  one,  and  a 
quorum  may  have  acted  without  him  ; 
and  moreover  for  all  that  appeared 
it  might  be  that  he  only  received  an 
additional  allowance  as  president 
while  discharging  the  duties  of  in- 
spector. 

Held,  also,  that  the  directors  of  a 
mutual  insurance  company  may  under 
E.  S.  O.  ch.  161,  sec.  29,  borrow 
money  on  promissory  notes  or  deben- 
tures without  passing  a  by-law  under 
seal.  Victoria  Mutual  Fire  Ins.  Co. 
V.  Thompson,  476. 

[Appealed,  and  stands  for  ai-^ument  ] 

3.  Nonpayment  of  premium  note 
—  Variation — Condition—  Filling  up 
blank  —  Reformation  —  Reasonable- 
ness of  condition — Misnomer — Pro- 
missory note.~\ —  A  premium  note, 
dated  the  24th  May,  1880,  given  on 
effecting  an  insurance  with  the  de- 
fendants company,  stated  that  the 
insured  for  value  received  on  policy 
No.  1,305,  dated  the  6th  May,  1880, 
promised  to  pay  the  company  $14.50, 
on  the  24th  of  December,  1880,  with 


interest  at  seven  per  cent,  and  con- 
tained an  agreement  that  if  the  note 
were  not  paid  at  maturity,  the  whole 
amount  of  the  premium  should  be 
considered  as  eai-ned,  and  the  policy 
should  be  null  and  void,  so  long  as 
the  note  remaijied  unpaid.  Upon 
the  policy,  which  was  dated  the  14th 
May,  1880,  and  took  effect  from  the 
24th  May,  1880,  was  emlorsed  a 
variation  condition  that  the  policy 
should  not  be  valid  or  binding  until 
the  premium  was  actually  paid,  unless 
credit  was  given  for  it  ;  and  in  that 
case  it  was  a  condition  of  the  con- 
tract,    that  if  such  premium  be  not 

paid  18  ,  the  whole  amount 

of  premium  shall  then  be  considered 
as  earned,  and  the  policy  shall  be 
null  and  void,  so  long  as  any  part 
thereof  remains  unpaid."  The  appli- 
cation, which  was  made  a  yrivt  of 
the  policy,  stated  that  the  preoiium 
was  due  on  the  24th  ot  December, 
1880. 

Held,  that  the  omission  to  fill  up 
the  blank  in  the  condition,  did  not 
prevent  its  operating,  for  the  condi- 
tion would  be  perfect  without  the 
figures"  18,"  which  might  be  rejec- 
ted as  surplusage  :  but  that  the 
condition  could  be  reformed  by 
inserting  the  words  and  figures  evi- 
dently intended — namely,  the  24th 
December,  1880,  or  might  have  been 
filled  up  by  the  parties. 

Held,  also,  that  the  condition  was 
not  unreasonable,  being  in  effect  the 
same  as  that  provided  for  in  the  case 
of  Mutual  Insurance  Companies  by 
R.  S.  O.  ch.  161. 

The  fire  occurred  on  the  13th  of 
September.  On  the  15th  September, 
the  plaintiff,  through  a  solicitor,  paid 
the  amount  of  the  note  to  the  defen- 
dants, who  were  ignorant  of  the  loss. 
On  the  17th  of  September,  notice  of 
loss  was  given  to  the  defendants. 
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when  they  immediately  returned  th3 
premium  to  the  solicitor. 

Held,  that  the  payment  having 
been  made  in  fi'aud  of  the  defendants, 
could  not  avail  the  plaintiff. 

Qucare,  whether  the  note  in  ques- 
tion was  negotiable,  notwithstand 
ing  the  special  agreement  in  it  ;  and 
as  to  the  effect  of  the  defendants  be- 
ing described  therein  as  the  Water- 
town  Insurance  Company,"  while 
their  real  name  was  "  The  Agricul- 
tural Insurance  Company  of  Water- 
town,  N.  Y  "  Sears  v.  Agricultural 
Ins.  Co.  et  at,  585. 

See  Corporations. — Pleading. 


INTENT. 

Evidence  o/] — See  Bankruptcy 
AND  Insolvency,  1.— Bills  of  Sale 
AND  Chattel  Mortgages,  1. 


INTEKEST. 

Allowance  of .]  — See  Appeal,  2. 

See  Debentures  —  Division 
Courts. 


INTERESTED  PARTY. 
See  Assessment  and  Taxes.  2. 


JOINT  STOCK  COMPANIES. 
See  Ways,  1. 


JUDGE. 

Single  zourt. —  Sittings  in.'\ — See 
Rules  of  Court. 


JUDGMENT. 

Foreign  judgment — Cause  of  ac- 
tion— 22  Vic.  ch.  5,  sec.  58 — Defence 
on  merits — Jurisdiction — ^^Not  other- 
wise or  elsewhere.^'''] — Under  22  Yic. 
ch.  5,  sec.  58,  consolidated  in  C.  S. 
L.  C.  ch.  83,  sec.  53,  sab-sec.  2,  a 
judgment  may  be  recovered  in  the 
Province  of  Q,uebec,  on  a  personal 
service  in  Ontario,  in  an  action  in 
which  the  cause  thereof  arose  in 
Quebec,  so  as  to  render  such  judg- 
ment conclusive  on  the  merits. 

A  note  made  in  Ontario,  payable 
at  a  particular  place  in  Gluebec,  is  a 
contract  deemed  to  be  made  in  Que- 
bec, the  place  of  performance,  and 
under  0.  S.  C.  ch.  57,  sec.  4,  is  pay- 
able at  the  place  named  therein,  the 
C.  S.  U.  C.  ch.  42,  requiring  the  use 
of  the  restrictive  words,  "  not  other- 
wise or  elsewhere,"  applying  only  to 
notes  made  and  payable  in  Ontario. 

The  note  in  this  case  was  made  iii 
Toronto,  payable  at  the  Mechanics' 
Bank,  Montreal,  and  was  sent  to 
Montreal,  and  there  held  until  matu- 
rity, when  it  was  presented  for  j day- 
men t,  and  dishonoured. 

Held,  that  the  contract  being  per- 
formable  in  Quebec,  and  the  breach 
occurring  there,  the  cause  of  action 
arose  there,  so  as  to  bring  the  de- 
fendant within  the  operation  of  22 
Vic.  ch.  5,  sec.  58,  and  to  make  a 
judgment  recovered  against  him  in 
Quebec,  on  a  personal  service  in  On- 
tario, conclusive  on  the  merits  ;  and 
the  defendant  was  therefore  pre- 
cluded from  setting  up  a  defence  on 
the  merits,  and  was  allowed  to 
except  to  the  jurisdiction  only. 

Quoere,  whether  the  personal  ser- 
vice referred  to  in  R.  S.  O.  ch.  50, 
sec.  145,  refers  to  personal  service 
in  Quebec.    Court  v.  Scott,  148. 
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Reversal  on  appeal — Recovery  back 
of  moneij  paid.']—  See  Appeal,  2. 

Court  equalljj  divided.']  —  i^ee 
Courts. 

See  Sequestration. 


JUDGMENT  DEBTOR. 

Exariii nation  of.] — See  Evidence, 


JQDGxMENT  ROLL. 
See  Rules  of  Court. 


LANDS. 

Sale  for  taxes.] — See  Assessment 
AND  Taxes. 

Sale  of] — See  Fraud  and  Mis- 
representation— Sale  of  Goods — 
Sheriff. 

87 — VOL.  XXXII  C.P.D. 


Title  to.]  —  See  Husband  and 
Wife,  1. 

Non-resident.]  —  See  Municipal 
Law,  2. 

See  Mortgage — Sale  of  Goods. 


JURISDICTION. 

Of  Division  Coicrts. } — «S'ee  Attach- 
ment OF  Debts. 

Service  out  of] — See  Sequestra- 
tion. 

See  Division  Courts  —  Judg- 
ment —  Malicious  Prosecution— 
Parliament. 


JURY. 

Construction  of  correspondence.] — 
See  Contract,  3. 

Selection  o/.] — See  Criminal  Law. 

Findings  of] — See  Negligence — 
Railways  and  RailwayCompanies, 
2. 


LANDLORD  AND  TENANT. 

Lease  or  sale  of  farm  stock — Exe- 
cution  creditor.]— A.  verbal  lease  of 
a  farm  was  made  by  a  father  to  his 
son  for  five  years,  determinable  by 
either  at  will,  the  son  to  have  the 
use  of  the  stock  and  implements  on 
the  farm,  to  pay  $100  a  year  and 
support  the  father  and  the  family 
who  lived  thereon,  with  power  to 
the  son  in  his  discretion  to  sell  and 
exchange  the  stock  and  implements, 
so  long  as  their  value  was  replaced. 
The  lease  was  afterwards  determined 
by  the  entry  of  the  father,  who  took 
possession  of  the  land  and  the  goods 
thereon.  Subsequently  an  execution 
creditor  of  the  son  issued  execution 
and  seized  the  goods. 

Held,  Osler,  J.,  dissenting,  that 
the  son  had  only  a  limited  interest 
in  the  goods  during  the  term  :  that 
those  not  parted  with  by  the  son 
remained  just  as  if  no  power  to  sell 
had  been  given,  while  those  acquired 
in  lieu  of  the  ones  sold  or  by 
exchange  became  subject  to  the 
terms  of  the  demise  ;  at  all  events, 
on  the  determination  of  the  lease  by 
the  father's  entry,  the  original  as 
well  as  the  substituted  goods  became 
vested  in  him,  as  the  goods  were 
before  the  making  of  the  lease  ;  and 
therefore  the  execution  creditor, 
under  the  circumstances,  had  no 
claim  on  the  goods. 

Per  Osler,  J.  — The  identical 
articles  were  not  necessarily  to  be 
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returned,  hut  only  in  the  same  kind 
and  value,  and  therefore  the  trans- 
action constituted  a  sale,  and  the 
pro[)ertj  became  vested  in  the  son, 
and  liable  to  be  seized  in  an  execu- 
tion against  him.  Oliver  v. 
Newhouse,  90. 

[Appealed,  and  new  ti-ial  ordered.] 

Demise, of  tolls.^ — See  Ways,  2. 


LEASE. 
See  Landlord  and  Tenant. 


LICENCE. 

To  do  business — Revocation.'\ — See 
Corporations. 


LIFE. 

Estate  for.] — See  Estate. 


LIFE  INSURANCE. 
See  Insurance,  3. 


LIMITATIONS,  STATUTE  OF. 

Ejectment  —  Purchaser  for  value 
without  notice  —  Registered  title — 
Possession.]  —  In  1851  the  defen- 
dant's father  bought  for  defendant 
the  land  in  question,  and  in  pur- 
suance of  his  instructions,  to  pre- 
vent the  defendant  disposing  of 
the  land,  the  deed,  which  was  regis- 
tered, was  made  to  defendant's  son, 
W.,  then  about  12  years  old.  The 
defendant  and  his  family  thereupon 
took  possession,  and  lived  there  up 
to  the  present  time,  the  defendant 
being  assessed  and  pajing  the  taxes. 
The  family  residence,  with  the  gar- 


den and  orchard,  which  was  fenced 
off  from  the  rest  of  the  land,  and 
comprised  from  two  to  four  acres, 
was  always  deemed  to  be  the  de- 
fendant's special  property,  and  he 
had  always  exclusive  possession  there- 
of, with  the  consent  of  the  others. 
W.  resided  with  his  father  for  sev- 
eral years,  and  then  went  to  the 
United  States,  but  returned  in 
1869^  when  he  conveyed  by  deed 
in  fee  simple,  which  was  registered, 
to  one  H.,  his  step-brother,  who  had 
full  knowledge  of  all  the  facts  and 
circumstances,  and  who  had  been 
working  the  land  on  shares  with  the 
defendant  and  another.  Defendant 
complained  to  him  of  the  sale,  and 
denied  W.'s  right  to  sell,  whereupon 
it  was  arranged  that  things  were  to 
go  on  as  before,  and  defendant  was 
to  have  his  share.  H.,  in  1870, 
and  again  in  1874,  without  the  de- 
fendant's knowledge,  mortgaged  the 
land,  by  mortgages  duly  registered, 
to  the  plaintiffs,  who  had  no  notice 
or  knowledge  of  any  of  the  cir- 
cumstances, or  of  the  defendant's 
possession.  In  February,  1881,  eject- 
ment was  brought  by  the  plaintiffs. 

Held,  that  the  plaintiffs,  being 
purchasers  for  value  without  notice, 
claiming  under  the  registered  paper 
title,  were,  under  R.  S.  O.  ch.  Ill, 
sec.  81,  entitled  to  recover,  except 
as  to  the  house  and  plot,  to  which 
the  defendant,  by  his  exclusive  pos- 
session, had  acquired  a  title  under 
the  Statute  of  Limitations.  Can- 
ada Permanent  Loan  and  Savings 
Co.  V.  McKay,  51. 

See  Evidence,  3. — Railway  and 
Railway  Companies,  1. 


LIVERY  OF  SEIZIN 
See  Estate. 
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LOSS. 

By  Jive.']—  See  Negligence. 


MAIL. 

Delivery  of  notice       — See  CoR- 

PORATIOXS. 


MALICIOUS  PROSECUTION. 

Information  not  charging  a  crime 
— Evidence  —  New  trial — Anie?id- 
ment.]  — In  an  action  for  raalicious 
prosecution,  the  information  and 
warrant  of  commitment  merely  dis- 
closed a  civil  trespass.  The  plaintiff 
was  nonsuited  at  the  trial.  It  ap- 
peared, however,  that  the  defendants 
had  not  disclosed  the  whole  facts  to 
the  magistrate,  and  that,  at  the  hear- 
ing, on  the  i)laintiff's  solicitor  object- 
ing that  no  criminal  offence  was 
charged,  one  of  the  defendants  said 
that  in  order  to  have  the  case  inves- 
tigated he  would  charge  the  plaintiff 
with  stealing  the  oats.  The  state- 
ment of  claim  alleged  that  the  de- 
fendants had  charged  the  plaintiff 
with  felony. 

The  Court  set  aside  the  nonsuit, 
and  granted  a  new  trial,  with  leave 
to  the  plaintiff  to  amend  the  state- 
ment of  claim  according  to  the 
facts. 

Per  Wilson,  C.  J.  Semble,  that 
the  facts  stated  above  were  evidence 
that  the  defendants  were  putting 
the  criminal  law  in  motion  and,  the 
information  and  warrant  being  inva- 
lid, they  were  liable  as  trespassers. 

Per  OsLER,  J.  Quaere,  as  to  this, 
and  whether  an  action  for  malicious 
prosecution  will  lie  for  making  a 
false  and  malicious  statement  to  a 
magistrate,  shewing  nothing  which 
conferred  jurisdiction  on  him,  but 


691 

on  which,  nevertheless,  he  acts  by 
issuing  a  warrant.  Macdonald  v. 
Henwood  et  ah,  433. 


MANDAiVLUS. 

See  Municipal  Law  —  Public 
Schools. 


MARKIED  WOMEN. 
See  Husband  and  Wife. 


MASTER  AND  SERVANT. 
See  Evidence. 


MASTER  IN  CHANCERY. 

Proceedings  in  office  of.  —  See 
Rules  of  Court, 


MISNOMER. 
See  Insurance,  3. 


MEMORANDA. 
112,  214,  348,  447,  658. 


MISREPRESENTATION. 
See  Fraud  and  Misrepresentation. 


MISTAKE. 
See  Bills  of  Lading. 
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MONEY  PAID. 

Into  Court  as  security  on  appeal — 
Recovery  hack  on  reversal  of  judg- 
ment.] — See  Appeal  2. 

See  Evidence,  2. 


MORTGAGE. 

A  hsence  of  covenant  for  repayment 
—Evidence  of  debt— R.  S.O.  ck  109.] 
— Held,  that  a  mortgage  which  con- 
tains an  acknowledgment  of  receipt 
of  the  mortgage  money,  but  no  cove- 
nant for  repayment  of  money,  does 
not  of  itself  afford  conclusive  evi- 
dence of  a  debt,  so  that  the  mort- 
gagee or  his  assigns  can  maintain  an 
action  for  its  recovery. 

In  this  case  it  was  shewn  that  no 
money  was  ever  advanced  by  the 
mortgagee  -to  defendant,  the  mort- 
gagor, but  that  the  mortgage  was 
given  for  a  debt  due  by  defendant 
to  one  0.,  who  in  consideration '  of 
getting  it,  agreed  to  relieve  defendant 
from  ali  personal  liability  ;  and  the 
plaintiffs,  assignees  of  the  mortgage, 
were  held  not  entitled  to  recover. 

Quaere,  whether  sec.  1,  sub-sec.  4, 
and  sec.  2  of  the  Vendors  and  Pur- 
chasers Act,  R.  S.  O.  ch.  109,  apply 
to  such  an  action  as  this,  or  only  to 
actions  where  the  title  to  land  is  in 
question.  London  Loan  Go.  v.  Smyth, 
530. 

See  Bills  of  Sale  and  Chattel 
Mortgages,  2.  —  Limitations,  Sta- 
tute OF — Principal  and  Surety. 


MUNICIPAL  LAW, 

1.  Municipal  elections  —  Quo 
wa/rranto — Power  of  County  Judge 
to  set  aside  writ  when  issued  on  his 
fiat — Mandamus.] — A  writ  of  sum- 


mons in  the  nature  of  a  quo  warranto 
having  been  issued,  under  R.  S.  O. 
ch.  174  sec.  179,  on  the  liat  of  a 
County  Court  Judge,  returnable  be- 
fore himself,  to  try  the  validity  of 
the  election  of  an  alderman  of  one 
of  the  wards  of  a  city,  the  County 
Court  Judge,  before  appearance 
entered,  made  an  order  setting  aside 
his  fiat  and  the  writ  with  costs  for 
irregularity  in  the  proceedings.  On 
appeal  from  the  decision  of  the 
Chief  Justice  of  the  Court  of  Queen's 
Bench  discharging  a  summons  to  set 
aside  such  order  : 

Fer  WiLSO?-',  C.  J.,  the  County 
Court  Judge  had  the  power  to  make 
the  order. 

Per  OsLER,  J.,  he  had  no  such 
power,  his  power  being  limited  to 
trying  the  validity  of  the  election. 

The  Court  being  equally  divided 
the  appeal  dropped.  Regina  ex  rel. 
CDwyer  v.  Lewis,  104. 

2.  Municipal  corporations  — 
IStatute  labour — Non-resident  lands. 

Held,  that  a  township  council  can 
provide  for  the  performance  of 
statute  labour  upon  the  roads  of 
their  township  to  the  extent  of  the 
commutation  tax  charged  in  respect 
of  non-resident  lands,  and  for  pay- 
ment therefor  out  of  the  general 
funds  of  the  municipality  before 
such  tax  has  been  received  from  the 
county  treasurer  ;  and  that  the 
performance  of  such  work  is  not 
necessariJy  restricted  to  any  particu- 
lar statute  labour  division.  Re 
Allen  and  Corporation  of  Amabel, 
242. 

[Affirmed  on  appeal.] 


MUTUAL  INSURANCE. 
See  Insurance,  2. 


DIGEST  OF  CASES. 
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NEGLIGENCE. 

Contrihutory  negligence — Loss  hy 
Jire  —  Findii igs  of  jury —  Ev id e n ce.  ] 
— In  an  action  of  negligence,  for  the 
destruction  of  a  large  quantity  of 
the  plaintiff's  lumber  by  tire,  from 
one  of  the  defendants'  lo  omotives, 
the  jury  found  that  the  sparks  came 
from  the  smoke  stack  of  the  engine, 
owing  to  its  imperfect  construction, 
the  cone  being  too  near  the  netting  ; 
and  that  the  bonnet  rim  was  not 
fitted  to  its  bed  so  completely  as  it 
should  have  been. 

Held,  that  the  evidence,  set  out  in 
the  case,  fully  supported  the  findings  : 
that  as  to  the  finding,  that  the  cone 
w^as  too  close  to  the  netting,  it  meant 
that  the  cone  was  too  high  above  the 
bonnet  rim,  and  so  too  close  to  the 
netting,  so  that  the  sparks  deflected 
from  it,  instead  of  being  sent  above 
or  below  the  bonnet  bed,  was  in  a 
sense  indefinite,  in  not  stating  that 
was  an  imperfection,  or  caused  the 
escape  of  tire,  this  was  covered  by 
the  other  findings,  especially  by  their 
answer,  set  out  in  the  case,  that  de- 
fendant could  have  prevented  the  fire,  j 

The  question  as  to  the  bonnet  rim  j 
fitting  its  bed,  was  not  put  to  the 
jury  until  after  they  had  rendered 
their  verdict  and  answered  the  other 
questions,  and  after  the  learned  Judge 
had  been  moved  for  judgment  upon 
those  answers,  but  it  was  done  while 
all  the  ])arties  and  their  counsel  were 
present,  and  before  the  jury  had  left 
the  Court  room. 

Held,  that  the  question  had  been 
properly  put. 

In  answer  to  a  question  whether 
the  plaintiff  had  been  guilty  of  con- 
tributory negligence  in  piling  his 
lumber  so  near  the  track,  or  by 
allowing  the  saw  dust  to  remain  on 
it,  or  by  not  having  sufficient  appli- 


ances to  extingush  fire.  If  so,  could 
the  defendant  by  the  use  of  ordinary 
care  and  diligence  have  prevented 
the  injury,  they  answered  :  Not  as 
to  piling  lumber  or  as  to  saw  dust, 
but  somewhat  as  to  appliances.  We 
think  the  defendants  could  have  pre- 
vented the  fire,  and  that  the  plaintiff 
is  entitled  to  a  verdict.  The  plain- 
tiff it  appeared  had  for  many  years 
piled  his  lumber  upon  defendants' 
land,  with  their  assent,  within  a  dis- 
tance of  the  track.  Held,  that  the 
plaintiff  was  not  bound  to  provide 
appliances  to  guard  against  defend- 
ants' negligence. — McLaren  v.  Can- 
ada Central  R.  W.  Co..  324. 

[Affirmed  on  appeal.] 


NEW  TRIAL. 
See  Chose  on  Action. — Malici- 
ous Prosecution. 


NONSUIT. 

See  Appeal,  1. — Malicious  Pro- 
secution.— Practice. 


NOTICE. 

See  Assessment  and  Taxes,  1. — 
Attachment  of  Debts. — Corpora- 
tions.— Insurance,! — Limitations, 
Statute  of.  —  Principal  and 
Surety. 


NOTICE  OF  TRIAL. 
Setting  aside.'j — See  Release. 


OFFICES. 

High  Court—County  Court— When 
open.] — See  Rules  of  Court. 
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ONTARIO  JUDICATURE 
ACT. 

Sees.  12,  16,  Rule  121.]  — See 
€hose  in  Action. 

Sec.  17,  sub-sec.  2.  Rule  311.] — 
See  Evidence,  3. 

Rule  90.] — See  Pakties. 

Rule  128.] — See  Insukance,  1. 

Rules  141,  493.] — See  Pleading. 

Rule  255.J — See  Practice. 

Rule  339.] — See  Sequestration. 

Rule  4l4. — See  Release. 

See  Criminal  Law — Parliament 

1. 


ONUS.  ■ 
Of  proof.'] — See  Parliament  1. 


PARLIAMENT. 

1.  Controverted  Elections— Filing 
petition — Jurisdiction  of  High  Court 
—  Preliminary  objections — Security 
— Burden  of  proof — Costs.] — A  peti- 
tion against  the  return  of  a  member 
for  the  House  of  Commons,  was  filed 
in  the  High  Court  of  Justice,  Com- 
Pleas  Division,  constituted  by  the  O. 
J.  Act  ;  and  the  required  security 
was  furnished  by  the  deposit  thereof 
being  made  in  a  bank  under  a  direc- 
tion obtained  therefor  from  the  ac- 
countant of  the  said  High  Court, 
appointed  under  the  said  Act. 

Held,  per  Cameron,  J.,  that  the 
Common  Pleas  Division  of  the  said 
High  Court  was  not  one  and  the 
same  Court  as  the  Court  of  Common 
Pleas  as  constituted  prior  to  the  pass- 
ing of  the  J udicature  Act ;  that  the 
(  said  Court  of  Common  Pleas  still 
existed,  and  was  capable  of  receiving 


and  trying  the  said  petitions,  and 
therefore,  the  said  Common  Pleas 
Division  had  no  jurisdiction  to  enter- 
tain the  same. 

Held,  also,  that  the  question  was 
properly  raised  by  way  of  prelimin- 
ary objection,  as  was  also  the  ques- 
tion as  to  the  security  furinshed. 

Held,  also,  that  the  onus  of  prov- 
ing the  preliminary  objections  rested 
on  the  respondent,  who  raised  them. 
The  question  as  to  j  urisdiotion  being 
important,  and  open  to  reasonable 
doubt,  no  costs  were  allowed.  Re 
North  York  Election  Case.— ^Pater son 
V,  Muiock,  458. 

2.  Dominion  Election  Act — Con- 
stitutionality.]—  Held,  that  section 
109  of  the  Dominion  Elections  Act, 
37  Vic.  ch.  9,  which  gives  a  civil 
remedy  by  action  of  debt  or  infor- 
mation for  the  recovery  of  the  penali-. 
ties  imposed  for  the  offeuce  of  bri- 
bery, &c., committed  in  contravention 
of  section  92  of  the  Act,  is  not  ultra 
vires  of  the  Dominion  Parliament. 
Doyle  V.  Bell,  632. 

See  Bankruptcy  and  Insolvency,  2, 
See  Criminal  Law. 


PARTIES. 

Adding  parties — Judicature  Act, 
Rule  90 — Costs.] — Action  by  plain- 
tiffs for  $460,  as  assignees  under  an 
assignment  from  the  assignee  in  in- 
solvency of  the  estate  of  W.  &  A. 
At  the  trial  the  learned  Judge  held 
that,  under  the  circumstances,  set  out 
in  the  case,  the  amount  did  not  pass 
to  the  plaintiffs  under  the  assign- 
ment to  them,  but  belonged  to  the 
insolvents  ;  but  he  refused  to  add 
the  insolvents  as  co-plaintiffs,  be- 
cause the  defendant  was  not  in  a 
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position  to  know  whether  he  had  a  I 
defence  as  against  them.  During  | 
the  following  sittings  of  the  Court, 
the  defendant  having  had  sufficient 
time  to  ascertain  his  rights,  and 
shewing  no  defence,  the  Court,  un- 
der the  O.  J.  Act,  Rule  90,  directed 
the  insolvents  to  be  added,  and  judg- 
ment to  be  entered  for  the  [)lainti1is 
for  the  amount  claimed,  but,  under 
the  cii'cumstances,  without  costs.  — 
Woodicard  et  al.  v.  Shields,  282. 

Intent  o/.'] — Ste  Bills  of  Sale 
AND  Chattel  Mortgages,  1. 

Adding.']— See  Fraud  a^td  Mis- 
representation. 


PARTNERSHIP. 

See  Bankruptcy  and  Insolvencv, 

1. 

PAYMENT. 

See  Assessment  and  Taxes,  1. — 
Principal  and  Surety. 


PERFORMANCE. 

Of  contract  —Impossibility.] — See 
Contract,  1. 


PERSONAL  SERVICE. 
See  Judgment. 


PETITION. 

Election — Filing.  \  —  See  Parlia- 
ment, 1. 


PEWS. 

See  Churches. 


PLEADING. 

Non  est  factum — effect  of- — Rides 
141,  493.] — To  a  declaration  on  a 
policy  of  insurance  made  by  defend- 
ants, but  not  averring  that  it  was 
under  the  corporate  seal,  the  defend- 
ants pleaded  non  est  factum. 

Held,  plea  good  ;  for  that  the 
declarHtion  set  forth  a  complete 
instrument,  a  policy  of  insurance 
made  by  defendants,  a  corporation, 
which  ex  vi  termini,  imported  a  seal  ; 
and  in  any  event  the  plaintiff  could 
not  be  embarrassed  by  the  plea,  as 
it  must,  under  the  Judicature  Act, 
Rules  141  and  493,  be  treated  ais  a 
mere  denial  of  the  making  of  the 
contract  of  insurance  in  fact,  and  not 
of  its  legality  or  sufficiency  in  law 
Burnett  v.  Union  Mutual  Fire  Ins. 
Co.,  134. 

See  Contract,  1 — Criminal  Law — 
Debentures — Husband  and  Wife, 
2 — Insurance,  1. 


POSSESSION. 

See  Limitations,  statute  of — Rail- 
ways AND  Railway  Companies.  1. 


POST  NUPTIAL  SETTLE- 
MENT. 

See  Husband  and  Wife,  3. 


POST  OFFICE. 

Delivery  of  notice.] — See  Corpora- 
tions. 


POUNDAGE. 
See  Sheriff. 
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POWER  OF  ATTORNEY. 

Ratification.'\—See  Ways,  1. 


PRACTICE. 

Dismissing  action — Nonsuit  on 
first  trial — Failure  to  bring  down 
case  again — Rule  255.'j — Issue  was 
joined  on  the  16th  December,  1880, 
and  on  the  22nd  the  cause  was  tried, 
and  a  nonsuit  entered,  which  by  con- 
sent was  set  aside,  and  the  case  again 
entered  for  trial  at  the  sittings  held 
in  March,  1881,  but  remained  over 
until  the  following  sittings,  when  it 
was  struck  out  by  consent.  After 
the  Judicature  Act  came  into  force, 
a  motion  to  dismiss  for  want  of  pros- 
ecution was  made,  and  the  plaintiffs' 
solicitors,  though  alleging  that  they 
did  not  intend  to  proceed,  would  not 
consent  to  the  dismissal  of  the  action. 
The  Master  in  Chambers  dismissed 
the  action  with  costs,  and  this  order 
was  reversed  by  Cameron,  J. 

Held,  on  appeal  to  the  Common 
Pleas  Division,  reversing  the  order 
of  Cameron,  J.,  that  the  Master's 
order  was  right ;  that  the  words  in 
Rule  255  "for  the  next  sittings  of 
the  Court,"  were  not  confined  to  the 
first  sitting  after  issue  joined ;  and 
that  the  fact  that  the  plaintiff  had 
already  taken  the  cause  down  to  trial 
did  not  prevent  the  defendant  from 
moving  to  dismiss  for  not  going  to 
trial  again.  Gha,iwaa,n  et  al  \.  Smith, 
555. 

Reversal  of  judgment. — Repay- 
ment of  amount  of  judgment.^ — iSee 
Appeal,  2. — 

See  Release. 


PREFERENCE. 
See  Bankruptcy  and  Insolvency,  3, 


PRELIMINARY  OBJECTIONS 

See  Parliament,  1. 


PRINCIPAL  AND  AGENT. 

See  Bills  of  Sale  and  Chattel 
Mortgages,  2. —Ways,  1. 


PRINCIPAL  AND  SURETY. 

Dealing  with  securities  —  Mort- 
gage —  Foreclosure  —  Notice — Pay- 
ment- Where  sureties  for 
a  debt  gave  to  the  creditor  a  second 
mortgage  on  land  as  additional  secu- 
rity, and  foreclosuT-e  proceedings  are 
taken  by  the  first  mortgagee  :  held, 
that  the  creditor,  on  being  notified 
thereof,  should  either  make  himself 
a  party  to  the  suit,  and  prove  hia 
claim,  or  notify  the  sureties  to  en- 
able them  to  prove  if  they  so  de- 
sired ;  but,  Held,  that  the  evidence 
in  this  case  shewed  that  the  sureties 
had  notice,  at  all  events  some  three 
months  before  the  day  of  redemp- 
tion, which  was  sufficient. 

Held,  also,  that  the  fact  of  two 
co-debtors  changing  their  position  so 
as  to  make  one  of  them  as  between 
themselves  a  surety,  would  not  affect 
the  creditor  without  his  consent. 

One  of  the  defendants  herein  set 
up  as  a  defence  that  he  was  surety 
for  part  of  the  claim,  and  principal 
debtor  as  to  the  residue,  and  as  to 
the  latter,  admitted  his  liability,  but 
claimed  that  he  could  only  be  called 
upon  to  pay  it  on  the  execution  of  a 
proper  release  by  the  plaintiff  of  all 
liability  against  him  in  respect  of  the 
said  claim. 

Held,  clearly  no  defence. — J<Mes 
V.  Dunho.r  et  at,  136. 
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PRIYY  COUNCIL. 

Reversal  of  judgment — Repayment 
of  amount  oj  judgment.^ — See  Ap- 
peal, 2. 

PROCEDURE. 
See  Criminal  Law. 


PRODUCTION. 

Of  documents.']— See  Rules  of 
Court. 

PROHIBITION. 

See  Husband  and  Wife. 


PROVINCIAL  LEGISLA- 
TURES. 

See  Criminal  Law. 


PUBLIC  SCHOOLS. 

Trustee  being  a  shareholddr  in  cor- 
poratioTis  having  contracts  with  school 
hoard — Disqualification — 44  Vic  ch. 
30,  sec.  10,  0. — Special  case — Man- 
damus and  injunction — R.  S.  0.  ch. 
52,  sec.  30.] — Held,  Osler,  J.,  doubt- 
ing, on  a  special  case  stated  for  the 
opinion  of  the  Court  of  Chancery, 
and  transferred  to  this  Court,  that 
the  fact  of  the  Public  School  Board 
of  the  City  of  Toronto  entering  into 
an  agreement  with  and  purchasing 
their  stationery  and  school  supplies 
from  a  publishing  company,  and  hav- 
ing obtained  gas  from  a  gas  company, 
and  insured  their  property  in  certain 
insurance  companies,  of  which  said 
companies  the  plaintiff  was  a  share- 
holder, did  not  disqualify  him  from 
acting  as  a  trustee  of  the  School  Board 
88 — VOL.  XXXII  C.P.D. 


or  render  his  seat  vacant  under  44 
Vic.  ch.  30,  sec.  10,  O. 

Qicwre,  per  Osler,  J.,  whether  the 
case  could  properly  be  entertained, 
no  fact  being  disclosed  by  which  juris- 
diction could  be  exercised  under  the 
Act  relating  to  mandamus  and  injunc- 
tion, R.  S.  0.  ch.  52,  sec.  30,  no 
wrongful  act  having  been  actualy 
done  by  the  School  Board,  but  mere- 
ly an  injury  to  the  plaintiff's  rights 
threatened,  it  being  alleged  that  the 
board  intended  to  declare  the  seat 
vacant.  Lee  v.  Public  School  Board 
of  Toronto,  78. 


PURCHASER. 

At  tax  sale — Township  clerk] — See 
Assessment  and  Taxes,  1. 

See  Bills  of  Sale  and  Chattel 
Mortgages,  2. — Limitations,  Sta- 
tute OF. 

(QUIETING  TITLES  ACT. 
See  Assessment  and  Taxes,  2. 


QUO  WARRANTO. 
See  Municipal  Law,  1. 


RAILWAYS  AND  RAILWAY 
COMPANIES. 

1.  Ejectment — Proof  of  title  — 
Possession — Statute  of  Limitations 
— Where  land  had  been  taken  bv 
the  Great  Western  R.  W.  Co.  for 
the  purposes  of  their  railway  under 
9  Vic.  ch.  81,  sec.  30.  and  16  Vic. 
ch.  99,  the  company,  in  ejectment 
brought  by  them,  can  rely  on  the 
title  acquired  thereby,  and  are  not 
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driven  to  prove  strictly  the  title  of 
tlieir  grantors. 

Where  the  true  owner  of  land  in 
exercise  of  his  right  enters  upon  any 
portion  of  the  land,  which  is  not  in 
actual  possession  of  another,  the 
entry  is  deemed  to  refer  to  the  whole 
Jands.  Great  Western  R.  W.  Co.  v. 
Lutz,  1G6. 

2,  Failure  to  sound  whistle,  (kc.  — 
Accident  through  horse  taking  fright 
— C.  S.  G.  ch.  66,  see.  104 — Findings 
— Evidence.']— Held,  Wilson,  J., 
dissenting,  that  the  C.  S.  C.  ch.  66, 
sec.  1 04,  which  renders  the  company 
liable  for  damages  sustained  through 
the  omisssion  to  sound  the  whistle 
or  ring  the  iDell  on  approaching 
a  railway  crossing,is  not  restricted 
to  injuries  caused  by  actual  collision, 
but  extends  to  the  case,  as  here,  of 
a  horse  being  brought  near  the  cross- 
ing and  taking  fright  at  the  appear- 
ance or  noise  of  the  tram. 

The  jury,  in  answer  to  the  ques- 
tion, "  If  the  plaintiff  had  known 
that  the  train  was  coming,  would 
they  have  stopped  their  horse  further 
from  the  railway  than  they  did  ?  " 
said  "  Ves." 

Held,  that  though  this  was  not 
very  definite,  yet  taken  with  the  evi- 
dence on  which  the  jury  acted,  it 
was  sufficient.  Rosenherger  et  a',  v. 
Grand  Trunk  R.  W.  Co.,  349. 

[AflSrmel  on  appeal  ] 

See  Negligence. 


RATIFICATION. 
See  Contract,  3, — Ways,  1. 


RECEIVER. 

Right  to  sue.'] — See  Corporations. 


REFORMATION 

See  Insurance,  3. 


REGISTRATION. 

See  Bills  of  Sale  and  Chat- 
tel Mortgages,  2,  3. — Limitations, 
Statute  of. 


REINSURANCE. 

See  Insurance,  2. 


RELEASE. 

Release  of  action — Notice  of  trial- - 
Setting  aside — Appeal  to  Divisional 
Gt.  0.  J.  Act,  Rule  414.] — Action  for 
work  and  materials.  The  cause  hav- 
ing been  entered  for  ti-ial,  defendant 
paid  plaintiff  $2,500,  and  received  a 
release  expressed  in  the  most  gene- 
ral terms,  and  the  record  was  with- 
drawn. 

The  plaintiff  again  gave  notice  of 
trial,  alleging  that  the  $2,500  was 
only  part  of  the  consideration  for 
the  settlement,  and  that  the  defend- 
ant was  also  to  procure  for  him  an 
appointment  in  the  Civil  Service 
with  a  salary  of  at  least  $2,000  a 
year.  He  refused,  however,  to  re- 
pay the  $2,500,  though  defendant 
offered,  if  he  would  do  so,  to  give 
up  the  release.  The  Master  in  Cham- 
bers having  set  aside  the  notice  of 
trial,  and  stayed  all  ])roceedings. 
Armour,  J.,  on  appeal,  rescinded 
this  order  on  the  11th  April,  1882, 
and  permitted  defendant  to  plead 
the  release  on  that  day :  replication 
and  .  joinder  of  issue  to  be  filed  on 
the  two  following  days,  and  directed 
the  issues  to  be  tried  at  the  next 
Assizes,  which  began  on  the  17th. 
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The  defendant  took  out  the  order, 
and  pleaded  the  release,  and  the 
plaintiff  entered  the  case  at  these 
Assizes,  but  was  allowed  to  with- 
draw it,  and  defendant,  in  Easter 
Terra  following,  appealed  from  the 
order  of  the  learned  J ndge. 

Held^  1.  That  the  appeal  having 
been  made  at  the  first  sitting  of  the 
Court,  was  not  too  late  under  Rule 
414,  though  more  than  eight  days 
had  elapsed,  and  the  time  had  not 
been  extended  ;  2.  That  defendant, 
under  the  circumstances,  was  not 
precluded  by  having  acted  under 
the  order  ;  3.  That  the  order  must 
be  rescinded,  for  the  plaintiff  could 
not  repudiate  the  release  while  re- 
taining the  money  which  he  had  re- 
ceived under  it,  and  as  the  additional 
consideration  alleged,  was  illegal,  the 
plaintiff  being  particeps  criminis, 
could  not  set  it  up  to  avoid  the 
release. — Heivson  v.  Macdonald,  407. 

See  Principal  and  Surety, 


RULE  NISI. 

Disposal  of — Poicer  of  Court  of 
Appeal  to  direct  7'econsideration.^ — 
See  Appeal,  1. 


REPLEVIN. 

See  Sale  of  Goods. 


RES  JUDICATA. 

See  Courts. 


RESCISSION. 
Ofrules.^ — See  Rules  of  Court. 

See  Fraud  and  Misrepresentation. 


ROADS. 
See  Ways. 


RULES  OF  COURT. 

Sittings  of  single  Judge, — Divi- 
sional C  ourts —  0  han  eery — Appeals 
—Practice,  pp.  215,  216,  450. 

Accountant  —  Momys,  securities ^ 
d'C,  vested  in,  p.  216. 

Ame7idment  of  rules — Rescission 
of  rules,  pp,  216,  217,  218,  451. 

Documents — Seal — Fees  on,  p.  217.  ^ 

Payment  of  money  into  Court — 
Orders  dispensing  with — Infants — 
Conveyance  —  Settlement  of  — Pay- 
ment of  purchase  money — Taxes,  pp. 
217,  218. 

Judgment  rolls — Deputy  clerks — 
Orders,  entry  of —  Judgment  primd 
facie  within  inferior  jurisdiction 
—  Costs -- Affidavit — Jury  cases — 
Judgments — Minuting  and  docket- 
ing— Foreclosure,  pp.  218,  219,  448. 
449. 

Discovery — Production,^.  219. 

County  Courts  —  Equity  juris- 
diction —  Fees —  Vacation  —  Offices 
open,  pp.  448,  664,  665. 

Master^ s  office — Proceedings  in — 
Bonds,  p.  449. 

High  Court  —  Vacation  —  Offices 
open,  pp.  664,  665. 

Applications  under  rules  307,  308, 
510,  pp.  451,  452. 

Toronto  General  Trusts  Compavy,^ 
p.  449. 
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SALE  OF  GOODS. 

Agreement  to  sell  timber  —  Con- 
struction of- — Bight  to  remove  logs 
after  thne  limited.'\ — Under  an  agree- 
ment, dated  2nd  October,  1880,  the 
defendant  sold  to  B,  all  the  pine 
timber  growing  on  certain  lands,  to 
be  removed  during  the  years  1880 
and  1881.  The  timber  was  all  cut 
into  logs  before  the  end  of  1881,  but 
a  portion  was  not  then  removed. 

Held,  that  this  was  a  sale  of  goods 
and  chattels,  and  not  an  interest  in 
land  ;  and  the  timber  so  cut  having 
become  the  plaintiff's  property,  he 
had  the  right  to  remove  it  after  the 
expiration  of  the  time  mentioned ; 
though,  Semhle,  the  defendant  might 
have  a  right  of  action  for  not  remov- 
ing it  within  the  time. 

The  defendant  having  refused  to 
permit  such  removal,  the  plaintiff 
brought  replevin,  and  was  held  enti- 
tled to  succeed.  McGregor  v.  Mc- 
Neil, 538. 

See  Landlord  and  Tenant. 


SALE  OF  LAND. 

For  taxes.'] — See  Assessment  and 
Taxes. 

See  Fraud  and  Misrepresenta- 
tion.— Sale  of  Goods — Sheriff. 


SCHEDULE. 

Deed  of  assignment] — See  Bank- 
ruptcy AND  Insolvency,  3. 


SCHOOLS. 
See  Public  Schools. 


SEAL. 

See  Insurance— Pleading— R.ULES 
OF  Court. 


SECURITY. 

Election  pe  tition.  ]  —  See  Parlia- 
ment, 1. 

SEPARATE  BUSINESS. 
See  Husband  and  Wife,  2. 


SEPARATE  ESTATE. 
See  Husband  and  Wife. 


SEQUESTRATION. 

Judgment  at  law — Service  out  of 
jurisdiction  —  Chose  in  action.] — 
Held,  that  a  writ  of  sequestration 
could  not  issue,  under  Rule  339,  on 
an  ordinary  common  law  judgment 
for  a  debt  recovered  before  the  pass- 
ing of  the  Judicature  Act,  it  not 
being  an  order  for  payment  of  a 
specific  sum,  and  no  day  named  for 
payment  in  it. 

The  property  sought  to  be  seques- 
tered was  property  in  the  hands  of 
five  trustees  under  a  will.  Two  of 
the  trustees,  one  of  whom  was  the 
judgment  debtor,  and  took  a  life  in- 
terest in  part  of  the  property,  re- 
sided within  the  jurisdiction,  the 
other  trustees  resided  out  of  the 
jurisdiction,  in  St.  John,  N.  B. 

Held,  that  service  of  a  notice  of 
motion  founded  on  such  writ  of 
sequestration  on  such  non-resident 
trustees  was  sufficient,  though  a  judg- 
ment or  decree  founded  upon  it  would 
not  avail  the  plaintiffs  in  the  Courts 
of  New  Brunswick. 
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Semble,  that  under  a  writ  of  se- 
questration a  debtor's  choses  in  action 
can  be  reached. — London  and  Can- 
adian Loan  and  Agency  Co.  v.  Mer- 
ritt,  375. 


SERVICE. 

Personal.'] — See  Judgment. 

Out  of  jurisdiction.] — See  Seques- 
tration. 


SET  OFF. 
See  Chose  in  Action. 


SETTLEMENT. 

'^Post  nuptial] — See  Husband  and 
Wife,  3. 


SHAREHOLDER. 

See  Public  Schools. 


SHERIFF. 

Poundage.] — Held,  Wilson,  0.  J., 
dissenting,  that  a  sheriff  has  no  right 
to  poundage  upon  an  execution 
against  lands,  unless  there  has  been 
an  actual  sale.  Merchants  Bank  v. 
Campbell,  170. 


SHIPPING. 
See  Bills  of  Lading. 


SITTINGS. 

Judge  in  Single  Court]  —  See 
Rules  of  Court. 


SPECIAL  CASE. 

See  Public  Schools. 


STATUTE  LABOUR. 
See  Municipal  Law,  2. 


STATUTES,  CONSTUCTION 
OF. 

IS  Mk.  ch.  5.]— See  Assessment  and 
Taxes,  2. 


74,  sees.  2,  3,  6.]— ^SV^e 


3    Vic.  ch. 
Churches. 

9  Vic.  ch.  81,  sec.  30.] — See  Railways 
AND  Railway  Companies,  1. 

16  Vk.  ch.  99.] — See  Railways  and 
Railway  Companies,  1. 

22  Vic.  ch.  5,  sec.  58.] — See  Judoment. 

a  S.  C,  ch.  49.]— ^^e  Ways,  1. 

C.  S.  C.  ch.  57,  sec.  4,] — Judgment. 

C.  S.  C.  ch.  66,  sec.  lOi.l—See  Rail- 
ways AND  Rail>»'ay  Companies,  2, 

C.  S.  L.  G.  ch.  83,  sec.  53.]— Judg- 
ment. 

C.  8.  U.  a  ch.  31.]— .S'ee  Criminal 
Law. 

0.  S.  U.  C.  ch.  42.]— ;9ee  Judgment. 

C,  S.  U.  C.  ch.  112.]— /See  Criminal 
Law. 

31  Vic.  ch.  1,  Z>.] — See  Bankruptcy 
AND  Insolvency,  2. 

32  Vic.  c/i.  36,  sec.  155,0.]— Assess- 
ment and  Taxes,  1. 

Insolvent  Act  of  1869,  32  &  33  Vic.  ch. 
16.] — See  Bankruptcy  and  Insolvency, 
2. 

32  &  33  Vic.  ch.  29,  sec.  44,  D.^—See 
Criminal  Law. 

R.  S.  0.  ch.  38,  sec.  23.]— See  Appeal,  1. 

E.  S.  0.  ch.  50,  sees.  145,  30^.]— See 
Evidence — J  udgment. 

B.  S.  0.  ch.  52,  sec.  30.]— See  Public 
Schools. 
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E.  S.  0.  ch.  62,  sec.  10.'\—See  Evidence 
2,  3. 

R.  S.  O.  ch.  109,  sec.  \,  sub-sec.  2,  sec. 
2.] — See  Mortgage. 

i?.  S.  O.ch.  Ill,  sec.  81.]— *S'ee  Limita-  ' 
TioNs,  Statute  of. 

E.  S.  0,  ch.  116  sees.  7,  10]— See  Chose 
IN  Action. 

R.  S.  O.ch.  118,  sec.  2.] — See  Assess- 
ment AND  Taxes,  2 — Bankruptcy  and 
Insolvency,  1,  4. 

R.  S.  0.  ch.  125,  sec.  5. — See  Husband 
AND  Wife,  3. 

R.  S.  0.  ch.  152,  sec.  Q^—See  Ways,  2. 

R.  S.  0.    ch.  161,] — See  Insurance, 
2,  3. 

R.  8.  O.ch  174,  sees.  179,498,  499.]— iS'ee 
Municipal  Law,  1. — Ways,  2. 

37  Vic.  9,  ch.  9,  sees.  9,  92,  109.^— See 
Parliament,  2. 

37  Fic.  ch.  15,  sec.  1,  0.] — See  Assess- 
ment AND  Taxes,  2. 

Insolvent  Act  1875,  38  Vic.  ch.  16,  .sec. 
136.]— aS'cc  Bankruptcy  and  Insolvency, 
2. 

42  Vic.  ch.  14,  0.] — See  Criminal  Law. 

43  Vic.  ch.  1,  D.] — See  Bankruptca 
AND  Insolvency,  2. 

43  Vic.  ch.  8,0.] — ^See  Division  Courts. 

43  Vic.  ch.  8,  sec.  14,  0.] — See  Attach- 
ment OF  Debts. 

44  Vic.  ch.  30,  sec.  10,  0.  ]—AS'ee  Public 
Schools. 

44  Vic.  ch.  6,  0.  ] — See  Criminal  Law. 


STATUTOEY  CONDITIONS. 

See  Insurance,  3. 


STOCK. 
See  Contract,  3. 


STOCKHOLDER. 
See  Corporations — Public  Schools 


SURETY. 
See  Principal  and  Surety. 


TARIFF  OF  FEES. 
See  p.  220. 


TAXES. 

See  Assessment  and  Taxes. 


TIMBER. 

See  Sale  of  Goods. 


TIME. 

Computation  o/!]  —  See  Corpor- 
ations. 


TITLE. 

Recognition  oj.] — See  Bills  op 
Sale  and  Chattel  Mortgages^  1. 

See  Husband  and  Wife,  L — 
Landlord  and  Tenant. — Limita- 
tions, Statute  of. — Mortgage. — 
Railways  and  Railway  Companies, 
1._Ways,  2. 


TOLLS. 
See  Ways. 


TORONTO  GENERAL 
TRUSTS  COMPA.NY. 

See  Rules  of  Court. 
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TOWNSHIP  CLERK. 

Right  to  2)i(rchase  at  tax  sale.] — 
See  Assessment  and  Taxes,  1. 


TRESPASS. 

See  Bills  of  Sale  and  Chattel 
Mortgages,  1. — Malicious  Prose- 
cution. 


TRIAL. 

Failure  to  bring  down  case  to.]- 
See  Practice. 


TRUSTS  AND  TRUSTEES. 

Power  to  carry  on  business — Hin- 
dering and  delaying  creditors.] — See 
Bankruptcy  and  Insolvency,  4. 

See  Assessment  and  Taxes,  2. — 
Evidence,  3.— Husband  and  Wife. 
— FuBLic  Schools. 


USAGE. 
See  Bills  of  Lading. 


VACATIONS. 
e  Rules  of  Court. 


VENDORS  AND  PURCHAS- 
ERS. 

See  Mortgage. 


ULTRA  VIRES. 

See  Bankruptcy  and  Insolvency, 
2. —  Criminal  Law.  —  Insurance, 
2. — Parliament,  2. 


WAYS. 

1 .  Road  company — l^olls — Check 
gate — Authority  to  erect —  Ratifica- 
tion.]— The  plaintiff,  a  stage  driver, 
was  in  the  habit  of  driving  passen- 
gers over  that  part  of  the  road  of  a 
company  incorporated  under  C.  S.  U. 
I  C.  ch.  i9,  and  previous  Acts,  from  T. 
I  to  the  terminus  of  a  street  railway 
I  laid  down  on  the  line  of  the  road, 
i  being  between  two  principal  gates  on 
I  the  road,  a  distance  of  nearly  three 
I  miles,  thus  using  many  miles  of  the 
I  road  daily.    The  defendant  who  was 
i  the  lessee  and  manager  of  the  road, 
j  erected  a  check  gate  across  the  road 
I  at  a  point  within  the  space  travelled 
j  by  the  plaintiff,  and  then  enforced 
j  payment  of  a  toll  of  five  cents  each 
way  from  the  plaintiff,  giving  a  ticket 
to  pass  through  the  principal  gate 
beyond. 

Held,  that  such  check  gate  was 
legally  erected,  and  the  toll  was 
legally  demanded  ;  and  that  the  fact 
that  the  plaintiff  did  not  intend  to 
pass  through  a  principal  gate  could 
make  no  difference. 

The  road  company  consisted  of 
four  persons,  of  whom  F.  and  another 
personally  signed  an  authority  to  the 
defendant  to  ei-ect  the  gate,  and  F. 
signed  for  the  other  two  under  pov/ers 
of  attorney  for  the  managemeut  of 
their  affairs,  but  not  specially  refer- 
ring to  this  road.  After  action  com- 
menced these  two  ratified  F.'s  act  by 
endorsement  on  the  back  of  the 
authority.  Held,  sufficient.  Van- 
derlip  v.  Smyth,  60. 

Tolls — Demise  of— By-law  —  Toll- 
gate  outside  township  limits.[ — Held, 
that  the  plaintiffs  had  the  power  to 
demise  to  the  defendant  the  right  to 
collect  the  tolls  upon  one  of  the 
township  roads  :  that  such  right 
should  be  exercised  under  a  general 
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or  special  by-law  authorizing  it ;  but 
that  this  objection  was  not  open  to 
the  defendants,  the  lessee  and  his 
sureties,  the  former  having  enjoyed 
the  benefit  of  the  demise  during 
the  whole  term. 

The  toll-gate  was  beyond  the  lim- 
its of  the  plaintiffs'  municipality 
upon  the  Barton  side  of  the  road, 
Barton  and  Ancaster  being  adjoin- 
ing townships. 

Held^  that  an  objection  to  the 
plaintiffs'  right  to  collect  tolls  there- 
at could  not  be  maintained,  for  the 
plaintiffs  might  have  the  title  there- 
to, under  the  General  Road  Compa-  i 
nies  Act,  R  S.  O.  ch.  152,  sec.  63  ; 
and  there  was  nothing  to  shew  that 
the  whole  road  allowance  between 
the  two  townships  was  not  part  of 
and  vested  in  the  plaintiffs ;  also, 
under  R  S.  O.  ch.  174,  sees.  498, 
499,  there  might  have  been  a  by- 
law of  the  adjoining  municipality 
giving  the  plaintiffs  the  .right  to 
erect  such  toll-gate  ;  and  even  with- 


out such  by-law  the  plaintiffs'  en- 
croachment may  have  been  acqui- 
esced in. — Corporation  of  Ancaster 
V.  Durrand^  et  al,  563. 

[Appealed,  and  stands  for  argument. [ 

Statute  labour.'] — See  Municipal' 
Law,  2. 

See  Appeal,  1. 


WIFE. 

See  Husband  and  Wife. 


WORDS,  CONSTRUCTION 
OF. 

"For  the  next  sittings  of  the 
Court."]- — See  Practice. 

"  Demise.''  ~  "  Grant.'']  —  See 
Estate. 

'''Not  otherwise  or  elsewhere."] — 

/SeelJUDGMENT. 
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